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The Ethics of Healthy Lawyering - Taking Control
Tennessee

• Christian A. Stiegemeyer | Director of Risk Management
• Whittney A. Dunn| Risk Manager

THE QUIZ

A. Is permissible.
1. You represent Client in a personal 
injury matter which has settled. A 
condition of the settlement is that you 
will not disclose the amount and/or 
terms of the settlement.  This condition:

B. Is an impermissible restriction 
per RPC 1.6: Confidentiality.

C. Is an impermissible restriction 
per RPC 5.6: Restrictions on 
Right to Practice.

D. Is an impermissible restriction 
per RPC 1.7: Conflicts of Interest
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A. You are engaging in the UPL 
and imposes a civil penalty in the 
sum of $2,000.2. Your in-laws, Ohio residents,  

owe a judgment to a national 
credit card company.  Although 
you do not have an Ohio law 
license, you agree to send a 
letter to the Ohio lawyer 
representing the credit card 
company in an effort to 
negotiate a reduction in the 
amount owed.  An ethics 
complaint is filed with the Ohio 
Supreme Court which holds:

B. It does not have personal 
jurisdiction to impose a penalty 
because you never actually 
entered Ohio to conduct any part 
of the representation.  

C. It does not have personal 
jurisdiction to impose a penalty 
because you are not an Ohio-
licensed attorney.

D.  You are not engaging in the 
UPL because the ABA Model 
Rule on Multi-Jurisdictional 
Practice allows all lawyers to 
practice anywhere.

A. Violates RPC 1.4(a)(2): Failing 
to reasonably consult with a 
client about the means by which 
the client’s objectives are to be 
accomplished.

3. You enter into an “Of Counsel” 
relationship with an out-of-state firm 
to represent clients in expungement
matters.  Under the agreement the 
firm generates clients, enters into the 
representation agreements, and 
provides all document preparation, 
customer service, billing, and client 
management. All you have to do is 
“render only the legal services ... 
which specifically require a license to 
practice law in Tennessee.”  This 
agreement:

B. Violates RPC 5.4(c): Permitting 
a person who recommends, 
employs, or pays the lawyer to 
render legal services for another 
to direct or regulate the lawyer’s 
professional judgment in 
rendering such legal services.

C. Violates RPC 5.5(a): 
Assisting in the unauthorized 
practice of law.

D. A, B, & C.

A. All current and former 
clients.

B. Current clients only.

C. Current clients but 
only if the breach has 
a reasonable 
possibility of 
negatively impacting 
the client’s interest.

D. No one.

4. Despite attending The Bar 
Plan’s seminar last year, your 
electronic client data is 
accessed without 
authorization.  You have an 
ethical duty to inform:
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A. Only if the client is a current 
client.

5. Over the years you have regularly 
represented a business client on business 
matters as well as the client individually on 
personal matters, although you currently 
are not in a representation with him or the 
businesses.  One day you are reviewing a 
promissory note you drafted for the client 
several years ago and discover you failed 
to insert an acceleration clause.   You have 
a duty to inform the client of this error:

B. Only if the client is a current client 
and the error is reasonably likely to 
harm or prejudice the client.

C. Only if the client is a current 
client and the error is of such a 
nature that it would reasonably 
cause the client to consider 
terminating the representation 
even in the absence of harm or 
prejudice.

D. Either B or C.

A. Is permissible under RPC 
1.9(c)’s exception for using 
information that is generally 
known. 

6. As part of your advertising efforts 
you host a law blog discussing current 
legal issues.  You occasionally 
illustrate issues by recounting trial 
incidents you’ve been involved in from 
prior representations that you believe 
are generally known because the 
information is in court records.  
Revealing this information:   

B. Is permissible because you 
always obtain the client’s 
informed consent prior to 
using the information.

C. Is protected 1st

Amendment activity.

D. Is permissible under RPC 
1.9(c)’s exception to reveal 
information that is generally 
known.

A. Is harmless frolic and banter.

7. Two years ago you had a firm website 
designed.  At the time you had an 
associate at the firm.  The website 
designers used the plural “attorneys” to 
describe the members of the firm.  The 
associate left a year ago and you are now a 
sole practitioner.  Since then the website 
has continued to contain references to 
“attorneys”.  This reference:

B. Is permissible because your 
letterhead has only you listed on 
it.

C. Violates RPC 7.1 because it 
is false and misleading.

D. Is permissible because you do 
not intend to mislead a website 
visitor, you just haven’t gotten 
around to changing it.
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8. You are thinking about 
participating on a website owned and 
operated by a company on which 
businesses and individuals posts 
descriptions of legal services for 
which they are seeking 
representation and lawyers/law firms 
may subsequently submit quotes for 
the cost of the legal services.  The 
website charges both potential clients 
and lawyers a fixed annual fee to 
participate.  You like this site because 
it describes the participating lawyers 
as specialists in their field.  The 
website:

A. Is an “Intermediary 
Organization” per RPC 7.6.

B. Complies with the Tennessee 
Rules of Professional Conduct.

C. Does not comply with the 
Tennessee Rules of Professional 
Conduct. 

D. Is an impermissible lawyer 
referral site.

A. Are merely examples of 
superlative client services.

9. As part of a plan to generate clients 
harmed by a modular home 
manufacturer, you assist a former 
client in incorporating a business 
used to recruit other potential 
plaintiffs, draft an investor agreement 
and attorney agreement used by the 
former client with potential plaintiffs, 
permit the former client to conduct 
client intake and serve as the primary 
client contact.  These actions:

B. Support a reasonable 
conclusion of an agency 
relationship between you and the 
former client.

C. Are permissible integrated 
lateral marketing.

D. Are permissible because you 
do provided services of some 
value for your clients, many of 
whom obtained recoveries they 
might not otherwise have 
obtained.

A. Preservation of trust account 
records 5 years after termination 
of the representation.

10. RPC 1.15: Safekeeping Property 
and Funds requires:

B. Maintenance and preservation 
of checkbooks, canceled checks, 
check stubs, vouchers, ledgers, 
journals, closing statements, 
accounting or other statements of 
disbursements rendered to clients 
or other parties with regard to 
trust funds or similar equivalent 
records clearly and expressly 
reflecting the date, amount, 
source and explanation for all 
receipts, withdrawals, deliveries 
and disbursements of the funds 
or other property of a client.
C. Withdrawal of fees from the 
trust account and deposit into 
the lawyer’s, prior payment of 
expenses. 

D. A, B & C.



4/17/19

5

The Ethics of Healthy Lawyering - Taking Control

Christian A. Stiegemeyer | Director of Risk Management
Whittney A. Dunn| Risk Manager

The Ethics of 
Healthy 

Lawyering -
Taking Control 

“A lawyer’s mental, emotional, and physical well-being 
impacts the lawyer’s ability to represent clients and to 
make responsible choices in the practice of 
law. Maintaining the mental, emotional, and physical 
ability necessary for the representation of a client is an 
important aspect of maintaining competence to 
practice law.”

Virginia RPC 1.1 Competence COMMENT [7] 
Effective 10/31/2018.

The Ethics of 
Healthy 

Lawyering -
Taking Control 

“Responsibility for reporting impairment. A partner in a law firm and 
any lawyer who individually or together with other lawyers possesses 
comparable managerial authority in a law firm shall take prompt action 
to address any concern that a lawyer in the law firm is exhibiting signs 
of a severe impairment of the lawyer’s cognitive function. Such action 
may include, but is not limited to 
(1) making a confidential report to or otherwise seeking assistance 
from the New Mexico Judges and Lawyers Assistance Program; 
(2) reporting the matter to the Office of Disciplinary Counsel to 
consider disability inactive status proceedings under Rule 17-208 
NMRA and/or the appointment of an inventorying attorney under Rule 
17-213 NMRA; or 
(3) speaking with the lawyer and encouraging the lawyer to seek 
appropriate medical care and/or testing. 
This obligation also applies to observations made by a lawyer with 
direct supervisory authority over a subordinate lawyer. A report made 
under this paragraph shall be treated as confidential and handled in 
accordance with the confidentiality rules, policies, and procedures of 
the agency, entity, or program to whom the report has been made. 

New Mexico RPC 16-501D Responsibilities of partners, managers and 
supervisory lawyers.  Effective 12/31/2018.
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COMMENT [8] Paragraph D recognizes a law firm’s obligation to address 
concerns that a lawyer in the firm may be exhibiting signs of severe cognitive 
impairment. According to the Center for Disease Control and Prevention, cognitive 
impairment is when a person has trouble remembering, learning new things, 
concentrating, or making decisions that affect the person’s everyday life. Cognitive 
impairment ranges from mild to severe. With mild impairment, a person may begin 
to notice changes in cognitive functions, but may still be able to do the person’s 
everyday activities. Severe levels of impairment can lead to losing the ability to 
understand the meaning or importance of something and the ability to talk or write. 
If a partner in a law firm or any lawyer who individually or together with other 
lawyers possesses comparable managerial authority in a law firm observes 
another lawyer in the firm exhibiting signs of a severe cognitive impairment, such 
as a marked change in (1) the lawyer’s short or long term memory; (2) the ability to 
properly orient as to time, people, or place; or (3) the ability to engage in deductive 
or abstract reasoning, steps shall be taken that may include assisting the lawyer 
who appears to be impaired to seek medical care, reporting the concerns to the 
New Mexico Judges and Lawyers Assistance Program or to the Office of 
Disciplinary Counsel, or taking other steps designed to prevent the lawyer whose 
cognitive abilities appear to be severely impaired from taking substantive actions 
on behalf of clients. Lawyers who directly supervise other lawyers and observe 
signs of severe cognitive impairment in the subordinate lawyer have this same 
obligation. 

[9] The duties imposed by this rule on managing and supervising lawyers do not 
alter the personal duty of each lawyer in a firm to abide by the Rules of 
Professional Conduct. See Rule 16-502(A) NMRA. 

[10] All lawyers are encouraged to contact the Judges and Lawyers Assistance 
Program if they have a concern about another lawyer’s cognitive function even if 
that concern arises from signs that would not constitute a severe impairment. 

COMMENTS to New Mexico RPC 16-501D Responsibilities of partners, managers 
and supervisory lawyers.  Effective 12/31/2018.

The Ethics of 
Healthy 

Lawyering -
Taking Control 

“To be a good lawyer, one has to be a healthy lawyer. 
Sadly, our profession is falling short when it comes to 
well-being.”

“Research confirms that environments that facilitate 
control and autonomy contribute to optimal 
functioning and well-being.”

ABA National Task Force on Lawyer Well-Being

The Task Force was conceptualized and initiated in 2016 by the ABA Commission on 
Lawyer Assistance Programs (CoLAP), the National Organization of Bar Counsel 
(NOBC), and the Association of Professional Responsibility Lawyers (APRL). 

Entities in the Task Force:
ABA CoLAP; 
ABA Standing Committee on Professionalism; 
ABA Center for Professional Responsibility; 
ABA Young Lawyers Division; 
ABA Law Practice Division Attorney Wellbeing Committee; 
The National Organization of Bar Counsel; 
Association of Professional Responsibility Lawyers; 
National Conference of Chief Justices; and National Conference of Bar Examiners. 

CoLAP was a co-sponsor of the 2016 ABA CoLAP and Hazelden Betty Ford 
Foundation’s study of mental health and substance use disorders among lawyers 
and of the 2016 Survey of Law Student Well-Being.

The Ethics of 
Healthy 

Lawyering -
Taking Control 

“To be a good lawyer, one has to be a healthy lawyer. 
Sadly, our profession is falling short when it comes to 
well-being.”

“Research confirms that environments that facilitate 
control and autonomy contribute to optimal 
functioning and well-being.”

Ethics Regarding Mentally Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer Well-Being
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Ethics Regarding Mentally Impaired 
Lawyer 

RPC 1.16. Declining or Terminating Representation
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where 
representation has commenced, shall withdraw from the representation of a client if:
(1)the representation will result in a violation of the Rules of Professional Conduct or 
other law;
(2) The lawyer’s physical or mental condition materially impairs the lawyer’s ability to 
represent the client; or
(3) the lawyer is discharged.

RPC 5.1. Responsibilities of a Partner or Supervisory Lawyer
((a)A partner  a law firm, and a lawyer who individually or together with other lawyers 
possesses comparable managerial authority in a law firm, shall make reasonable 
efforts to ensure that the firm has in effect measures giving reasonable assurance 
that all lawyers in the firm conform to the Rules of Professional Conduct.
(b)A lawyer  direct supervisory authority over another lawyer shall make reasonable 
efforts to ensure that the other lawyer conforms to the Rules of Professional 
Conduct.
(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of 
Professional Conduct if:
(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct 
involved; or
(2) the lawyer is a partner or has comparable managerial authority in the law firm in 
which the other lawyer practices, or has direct supervisory authority over the other 
lawyer, and knows of the conduct at a time when its consequences can be avoided or 
mitigated but fails to take reasonable remedial action.

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being
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Ethics Regarding Mentally Impaired 
Lawyer 

RPC 1.1. Competence
A lawyer shall provide competent representation to a client. Competent representation 
requires the legal knowledge, skill, thoroughness, and preparation reasonably 
necessary for the representation.

RPC 1.4. Communication
(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to which 
the client’s informed consent, as defined in RPC 1.0(e), is required by these Rules;
(2) reasonably consult with the client about the means by which the client’s 
objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer’s conduct when 
the lawyer knows that the client expects assistance not permitted by the Rules of 
Professional Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation.

RPC 1.0. TERMINOLOGY

(e) “Informed consent” denotes the agreement by a person to a proposed course of 
conduct after the lawyer has communicated adequate information and explanation 
about the material risks of and reasonably available alternatives to the proposed 
course of conduct.

(f) “Knowingly,” “known,” or “knows” denotes actual awareness of the fact in 
question. A person’s knowledge may be inferred from circumstances.

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being

The Ethics of 
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Lawyering -
Taking Control 

Ethics Regarding Mentally Impaired 
Lawyer 

RPC 8.3. Reporting Professional Misconduct
((a) A lawyer who knows that another lawyer has committed a violation of the Rules of 
Professional Conduct that raises a substantial question as to that lawyer’s honesty, 
trustworthiness, or fitness as a lawyer in other respects, shall inform the Disciplinary 
Counsel of the Board of Professional Responsibility.
(b) A lawyer who knows that a judge has committed a violation of applicable rules of 
judicial conduct that raises a substantial question as to the judge’s fitness for office 
shall inform the Disciplinary Counsel of the Board of Judicial Conduct.
(c) This Rule does not require disclosure of information otherwise protected by RPC 
1.6 or information gained by a lawyer or judge while serving as a member of a lawyer 
assistance program approved by the Supreme Court of Tennessee or by the Board of 
Professional Responsibility.

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being
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Ethics Regarding Mentally Impaired 
Lawyer 

ABA Formal Opinion 03-429, Obligations With Respect to 
Mentally Impaired Lawyer in the Firm

1) Obligations of partners in a law firm  or a lawyer supervising another 
lawyer to take steps designed to prevent lawyers in the firm who may 
be impaired from violating the Rules of Professional Conduct. 

2) Duty of a lawyer who knows that another lawyer in the same firm has, 
due to mental impairment, failed to represent a client in the manner 
required by the Model Rules to inform the appropriate professional 
authority or to communicate knowledge of such violation to clients or 
prospective clients of the impaired lawyer.

3) Obligations of lawyers in the firm when an impaired lawyer leaves the 
firm

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being
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Ethics Regarding Mentally Impaired 
Lawyer 

ABA Formal Opinion 03-429, Obligations With Respect to 
Mentally Impaired Lawyer in the Firm

1) Obligations of partners in a law firm or a lawyer supervising another 
lawyer to take steps designed to prevent lawyers in the firm who may 
be impaired from violating the Rules of Professional Conduct. 

Rule 5.1 – Supervisory lawyer required to make reasonable efforts to 
ensure that the supervised lawyer conforms to the Model Rules. 

When supervising lawyer knows of impaired lawyer, close scrutiny is 
warranted because of risk that the impairment will result in violations.

The firm's paramount obligation is to take steps to protect the interests 
of its clients.

Some impairments may be accommodated.

Depending on the nature, severity, and permanence/likelihood of 
periodic recurrence of the impairment, management has an 
obligation to supervise the legal services performed by the lawyer 
and, in an appropriate case, prevent the lawyer from rendering legal 
services to clients of the firm.

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being
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Ethics Regarding Mentally Impaired 
Lawyer 

ABA Formal Opinion 03-429, Obligations With Respect to 
Mentally Impaired Lawyer in the Firm

1) Obligations of partners in a law firm or a lawyer supervising another 
lawyer to take steps designed to prevent lawyers in the firm who may 
be impaired from violating the Rules of Professional Conduct. 

North Carolina Ethics Op. 2013-8, 30 

some preventive measures firm colleagues suspecting impairment or 
substance abuse or mental illness may be required to take include:
1) confronting the lawyer;
2) pressuring him to seek help; 
3) changing his work environment; 
4) supervising his work closely; 
5) limiting the type of work he performs; 
6) preventing him from providing legal services to firm clients. 

When deciding what should be done in response to a lawyer’s apparent 
mental impairment, it may be helpful to partners and supervising 
lawyers to consult a mental health professional for advice about 
identifying mental impairment and assistance for the impaired lawyer.

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being
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Ethics Regarding Mentally Impaired 
Lawyer 

ABA Formal Opinion 03-429, Obligations With Respect to 
Mentally Impaired Lawyer in the Firm
2) Duty of a lawyer who knows that another lawyer in the same firm has, 

due to mental impairment, failed to represent a client in the manner 
required by the Model Rules to inform the appropriate professional 
authority or to communicate knowledge of such violation to clients or 
prospective clients of the impaired lawyer.

The partners in the firm or supervising lawyer may have an obligation under Rule 
8.3(a) to report violations of the ethics rules by an impaired lawyer to the 
appropriate professional authority. 

If close supervision eliminates risk of violations a report is not required.

If supervision exceeds that which would be required of a lawyer not impaired, it 
would not be proper to charge the client for the additional level of supervision.

If the mental condition that caused the violation has ended, no report is required.

If, on the other hand, a lawyer's mental impairment renders the lawyer unable to 
represent clients competently, diligently, and otherwise as required by the Model 
Rules and he nevertheless continues to practice, partners in the firm or the 
supervising lawyer must report that violation.

If the matter in which the impaired lawyer violated his duty is pending, the firm may 
not simply remove the lawyer and select a new lawyer to handle the matter. Rule 
1.4(b), may require discussion with the client about circumstances surrounding 
the change of responsibility. 

Ethics Regarding Mentally 
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Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being
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Ethics Regarding Mentally Impaired 
Lawyer 

ABA Formal Opinion 03-429, Obligations With Respect to 
Mentally Impaired Lawyer in the Firm
3) Obligations of lawyers in the firm when an impaired lawyer leaves the 

firm

If the impaired lawyer resigns or is removed from the firm, clients of the firm may be 
faced with the decision whether to continue to use the firm or shift their 
relationship to the departed lawyer. Rule 1.4 requires the firm to advise existing 
clients of the facts surrounding the withdrawal to the extent disclosure is 
reasonably necessary for those clients to make an informed decision about the 
selection of counsel. 

The firm has no obligation under the Model Rules to inform former clients who 
already have shifted their relationship to the departed lawyer 

If the firm reasonably believes that it has succeeded in preventing the lawyer's 
impairment from causing a violation of a duty to the client by supplying the 
necessary support and supervision, there would be no duty to report under Rule 
8.3(a).

Firm should avoid communication with former clients who have transferred their 
representation to the departed lawyer that can be interpreted as an endorsement 
of the ability of the departed lawyer to handle the matter. For example, a joint 
letter from the firm and the departed lawyer regarding the transition could be 
seen as an implicit endorsement by the firm of the departed lawyer's 
competence.

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
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Ethics Regarding Mentally Impaired 
Lawyer 

Recognizing Risk and Problematic Behaviors
Depression

The warning signs most frequently used to detect depression include:

•depressed mood;
•diminished interest or loss of pleasure in usual activities or 

relationships;
•significant weight loss or weight gain/increase or decrease in appetite;
•sleeping too little or sleeping too much in an irregular pattern;
•loss of energy or fatigue;
•agitation or restlessness;
•change in activity level, either increased or decreased;
•feelings of worthlessness or excessive feelings of guilt;
•diminished ability to think or concentrate, or indecisiveness; and
•recurrent thoughts of death or self-harm, not just fear of dying.

What Depression Feels Like to Me
• Foggy
• Hard to concentrate
• Distracted
• Feels like the flu
• Irritable
• Feelings of hopelessness
• Hard to get motivated
• Over eating/blood sugar issues

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being
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Ethics Regarding Mentally Impaired 
Lawyer 

Recognizing Risk and Problematic Behaviors
Addiction

Addiction symptoms are:

Trying to quit or moderate consumption
Lying about times and amounts of drinking or substance intake
Decreasing productivity
Strange/suspicious behavior
Quality over quantity
◦ Social and/or recreational sacrifices
◦ Taking risks
◦ Obsession
◦ Secrecy and solitude
◦ Denial
◦ Dropping hobbies and activities
◦ Having stashes
◦ Having problems with the law
◦ Financial difficulties
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Recognizing Risk and Problematic Behaviors
Excess Stress

Excess Stress symptoms are:

•chronic fatigue unrelieved by rest;
•irritability;
•poor time management;
•increased illnesses or symptoms;
•not “present oriented” (laments past and worries about future);
•inability to prioritize;
•inability to concentrate/poor short-term memory;
•low self-esteem and self-confidence, often blaming others;
•pessimistic and guilty; and
•“chemical rescue” (increased eating, smoking, drinking, or drug use).
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Recognizing Risk and Problematic Behaviors
Burnout

Burnout symptoms are:

• More rapid speech
• Lack of ability to focus, the person is clearly distracted
• Changes in weight
• Unable to make eye contact
• A change in expression-a smile is a different smile, more pained, 
forced
• Going through the motions, the person’s face lacks genuineness
• You can sense that everything is harder for them
• Searching for words
• It can be at different levels—at its most intense, you can see the 
person trying to function, that it requires effort
• Isolating, asking for assignments that can be performed in his/her 
office without interacting with others

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being
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At-Risk Law Firm Symptoms

Attorney self-isolates or is isolated by firm structure

Lack of calendar/docket control

Firm culture that fails to encourage underlings to Rat-Out 
impaired lawyer and colleagues
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“Nowhere is the misbegotten maxim that an honest lawyer will instinctively 
do the ethically correct thing more glaringly disproven than in the area of 
care of client funds. The proper handling of funds entrusted to a lawyer is 
not an intuitive matter of innate morality but rather the subject of extensive 
technical requirements.”
Bloomberg/BNA ; Client Funds and Property; 45:501. 

Your Trust Account
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RPC 1.15. Safekeeping Property
RULE 1.15: Safekeeping Property and Funds
(a) A lawyer shall hold property and funds of clients or third persons that are in a lawyer’s possession in 
connection with a representation separate from the lawyer’s own property and funds.
(b) Funds belonging to clients or third persons shall be deposited in a separate account maintained in a 
financial institution, deposits of which are insured by the Federal Deposit Insurance Corporation (FDIC) 
and/or National Credit Union Association (NCUA), having a deposit accepting office located in the state 
where the lawyer’s office is situated (or elsewhere with the consent of the client or third person) and which 
participates in the required overdraft notification program as required by Supreme Court Rule 9, Section 
29.1. A lawyer may deposit the lawyer’s own funds in such an account for the sole purpose of paying 
financial institution service charges or fees on that account, but only in an amount reasonably necessary 
for that purpose. Other property shall be identified as such and appropriately safeguarded. Complete 
records of such funds and other property shall be kept by the lawyer and shall be preserved for a period of 
five years after termination of the representation.
(1)Except as provided by subparagraph (b)(2), interest earned on accounts in which the funds of clients or 
third persons are deposited, less any deduction for financial institution service charges or fees (other than 
overdraft charges) and intangible taxes collected with respect to the deposited funds, shall belong to the 
clients or third persons whose funds are deposited, and the lawyer shall have no right or claim to such 
interest. Overdraft charges shall not be deducted from accrued interest and shall be the responsibility of 
the lawyer.
(2) A lawyer shall deposit all funds of clients and third persons that are nominal in amount or expected to 
be held for a short period of time such that the funds cannot earn income for the benefit of the client or 
third persons in excess of the costs incurred to secure such income in one or more pooled accounts 
known as an “Interest on Lawyers’ Trust Account” (“IOLTA”), in accordance with the requirements of 
Supreme Court Rule 43. A lawyer shall not deposit funds in any account for the purpose of complying with 
this sub section unless the account participates in the IOLTA program under Rule 43.
(3) The determination of whether funds are required to be deposited in an IOLTA account pursuant to 
subparagraph (b)(2) rests in the sound discretion of the lawyer. No charge of ethical impropriety or other 
breach of professional conduct shall attend a lawyer’s exercise of good faith judgment in making such a 
determination.
(c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in 
advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.
(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall 
promptly notify the client or third person. Except as stated in this Rule or otherwise permitted by law or by 
agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other 
property that the client or third person is entitled to receive and, upon request by the client or third person, 
shall promptly render a full accounting regarding such funds or other property.
(e) When in the course of representation a lawyer is in possession of property or funds in which two or 
more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the 
lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property or 
funds as to which the interests are not in dispute.
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RPC 1.5. Fees
(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for 
expenses. The factors to be considered in determining the reasonableness of a fee include the following:
(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the
legal service properly;
(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other 
employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer or lawyers performing the services;
(8) whether the fee is fixed or contingent; 
(9) prior advertisements or statements by the lawyer with respect to the fees the lawyer charges; and
(10) whether the fee agreement is in writing.
(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible 
shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the 
representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any 
changes in the basis or rate of the fee or expenses shall also be communicated to the client.
(c)  A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which 
a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by 
the client and shall state the method by which the fee is to be determined, including the percentage or percentages that 
shall accrue to the lawyer in the event of settlement, trial, or appeal; litigation and other expenses to be deducted from 
the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The 
agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the
prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement 
stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its 
determination.
(d) A lawyer shall not enter into an arrangement for, charge, or collect:
(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce 
or the award of custodial rights, or upon the amount of alimony or support, or the value of a property division or 
settlement, unless the matter relates solely to the collection of arrearages in alimony or child support or the 
enforcement of an order dividing the marital estate and the fee arrangement is disclosed to the court; or
(2)  a contingent fee for representing a defendant in a criminal case.
(e) A division of a fee between lawyers who are not in the same firm may be made only if:
(1)  the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility 
for the representation;
(2) the client agrees to the arrangement, and the agreement is confirmed in writing; and
(3)  the total fee is reasonable.
(f) fee that is nonrefundable in whole or in part shall be agreed to in a writing, signed by the client, that explains the 
intent of the parties as to the nature and amount of the nonrefundable fee.
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Gross Receipts

Overhead  & Expenses

Net Receipts

Cash Flow Projections

Projection of Hours Billed

Value of all Cases in Progress

Setting Fees to Make a Profit
- Hourly (Every $ of Receivables)
- Contingent
- Flat Rate

Average Time to Realize a Fee
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Partnership/Management Agreement

Retiring/leaving lawyers
Notification of clients

Client continues with firm
Client goes with leaving lawyer
Client goes to new firm

Wind-down /Closing/Sale

Restrictions on practice after retirement

Division of Fees on separated clients

Partner/shareholder compensation

Conduct of firm management
Managing Partner
Managing Executive
Managing/Executive Committee

Annual Income goals/billable

Fee Budgets per case
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Attorney or committee responsible for:
Risk management/Loss Prevention
Legal Ethics
Professionalism
Professional Liability Insurance
Claims Control
Staff Management

Preparation/supervision/review/implementation of:
Procedures forms (Basic Letters, intake 
forms, form contracts, etc)
Billing Guidelines
Personnel hiring
Firm risk management procedures
Policies relating to personnel with impairments

CLE compliance

Staff/new attorney training

Procedures addressing ethics complaints, fee disputes, 
malpractice claims

Disaster Recovery plans

Your Management Plan
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Basics
1. Identify how you and your practice are different than other lawyers’ . How does 
your background help your clients. Analyze current and past client list and identify the 
similarities. That is how you and your practice are different. If you don’t have 
clients yet, be mindful of this as you accept clients and schedule an annual review of 
your client base.  Your differences may change throughout your practice! 

2. Get involved in Industry specific organizations that fit your experience. 
Differentiate your practice by focusing on industries or groups in which you have 
experience. The fewer attorneys who are involved, the better, unless attorneys are 
your clients. Aspire to be on the Board! Don’t forget to invite connections on 
LinkedIn. 

3. Join the legal community! Volunteer with Bar committees, volunteer for lawyer-
related charitable organizations, and other charities you enjoy working with.  Don’t 
forget to invite connections on LinkedIn. 

4. Expand your contacts beyond what is listed in #2 and #3. Connect with old 
classmates, co-workers, family, etc. Develop a way to keep in touch – even if it’s 
through social media at first. 

5. Content. Develop meaningful and interesting content. Once you’ve develop it, 
exploit it:

Post to your website
Post snip-its to social media, with the link back to your website. Don’t stop at one. Post a 
different snip-it from the same article more than once. 
Share with your contacts in your database, even if that database is only your contacts list. Link 
to the full article on your website.
Share with specific media partners, industry groups or Bar Associations. Suggest that they 
reprint it/share it and link to your website. 
If it’s relevant, repurpose it later. Link back to your website.
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Basics
6. Develop a schedule of communications with your clients/friends/potential 
clients/media. If you plan ahead with 12 months of content; step 5 above will be 
easier. 

7. Entertain one client per week/month – your identify the schedule but stick to it. 
Start with your best clients and work down the list. If you run out of clients, identify 
potential clients and media members. This can be coffee, lunch, golf, ballgames, a 
drink at a conference. Entertain in a way that is comfortable to you. Be intentional 
with your entertainment time.

8. Do not underestimate the power of Google. Every time your name or firm name 
appears online it counts and helps potential clients find you and your services. The 
more committees you are active on, articles you write, your name is listed as an 
expert in the media, speaking engagements, honors you receive – it all 
counts! Make it your goal to be on the first page of Google searches for your 
specific practice. To do this, identify the keywords that others might use to find you 
and ensure you use those key words in all content, your website, social media posts, 
etc. 

9. Also don’t underestimate exceptional client service. Don’t just say you offer 
this, show how you offer it. Ask your clients, post-matter, how you did and what you 
can do better – then, be better! Better yet, put them on the list for “entertainment”. 

10. Develop referral procedures. Acknowledge those who refer business by 
thanking them. If your business is mostly based on referrals, proactively analyze how 
and why you are referred business and figure out how to replicate those efforts. N.B. 
MRPC 4-7.2(c) “A lawyer shall not give anything of value to a person for 
recommending or publicizing the lawyer’s services except…” 
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Model Policy for Law Firms
Addressing Impairment

http://www.mobar.org/molap/model-policy-for-law-firm.html
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NOTICE 
The Missouri Bar is dedicated to helping Missouri lawyers better help their clients. 
Substance abuse and mental health issues can interfere with an attorney’s ability to 
provide quality legal services to their clients. Those same issues also can 
detrimentally affect the quality of life of the attorney and his or her family. The 
Missouri Lawyers’ Assistance Program (MOLAP) is a free, confidential counseling 
service designed to assist lawyers and law firms with mental health and substance 
concerns. Based on the work of the New York State Bar Association, the Missouri 
Lawyers’ Assistance Program offers this Model Policy for Law Firms to assist law 
firms in addressing substance abuse and mental health problems. We believe this 
model policy can be valuable tool for law firms when it comes to addressing a 
lawyer’s substance abuse and/or mental health issues. It is intended for use as a 
sample and can be modified to suit the needs of your practice or firm. The following 
model policy was endorsed by The Missouri Bar Board of Governors.

I. Defining the Problem
II. Policy Statement
III. Who is Covered
IV. Professional Responsibility
V. Confidentiality
VI. Education
VII. Available Resources
VIII. Return to Work Agreements
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Addressing Impairment

Ethics Regarding Mentally 
Impaired Lawyer 

Your Trust Account

Your Financial Plan

Your Management Plan

Your Marketing Plan

Firm Practices Affecting Lawyer 
Well-Being

I. Defining the Problem
Impairment of a legal professional adversely affects not only the 
individual’s well-being, but it also directly and adversely affects the law 
firm’s ability to provide the highest quality legal services to its clients and 
may lead to professional liability, violations of ethical obligations, 
professional discipline, a loss of public reputation and criminal 
prosecution. The chief contributors to impairment of legal professionals 
are clinical depression and other mental health conditions, dependency 
on drugs and alcohol, and other addictive behaviors.

II. Policy Statement
It is the policy of this law firm that impairment of law firm legal 
professionals is inconsistent with its mission.

Further, it is the policy of this law firm that impaired legal professionals are 
in need of assistance and treatment, and that early identification and 
intervention will provide the greatest hope of overcoming such 
impairment. This law firm recognizes that impairment is not a moral 
failing.

The purpose of this policy is to encourage self-identification, self-referral, 
referral, treatment and recovery. The law firm, consistent with applicable 
law and the Rules of Professional Conduct, will not tolerate unlawful 
discrimination against a legal professional who has availed himself or 
herself of the law firm’s resources, as further set forth in this policy.

The law firm shall provide a copy of this policy to all employees and legal 
professionals.
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III. Who is Covered This policy applies to all law firm legal professionals, including 
but not limited to, partners and managing attorneys, associates, and paralegals, 
subject to any applicable collective bargaining agreement.  The law firm will assist 
and support legal professionals who voluntarily seek help for impairment or who are 
directed, as a result of a work performance evaluation, to seek help for 
impairment. The law firm will permit impaired legal professionals to use paid time 
off, be placed on a leave of absence, be referred for treatment or otherwise provide 
accommodations as required by law and permitted consistent with law firm leave 
policies.

IV. Professional Responsibility 
It is the responsibility of all legal professionals of this law firm to provide the highest 
quality legal services to its clients.
Impairment due to the use of alcohol or drugs or due to mental health conditions 
can lead to potential incompetence and/or misconduct which compromises the law 
firm’s ability to services its clients in accordance with this responsibility.  Attendance 
and work performance of legal professionals of this law firm will be evaluated.  
Frequent lateness, absenteeism, failure to be on time for meetings and other 
attendance issues will not be tolerated.
Failure to meet deadlines, failure to timely return phone calls will not be tolerated.
Disrespect for, or mistreatment of, staff or colleagues will not be tolerated.
If attendance or work performance issues or behaviors are being caused by 
impairment, this law firm encourages self-referral or referral to its EAP (employee 
assistance program) or to the Missouri Lawyers’ Assistance Program (contact 
information attached) as appropriate, prior to the initiation of law firm disciplinary 
action if possible and appropriate. Legal professionals of the law firm who fail or 
refuse to avail themselves of the opportunity to seek and follow through on 
treatment will be subject to internal discipline, up to and including possible 
termination.
While a legal professional or staff member may have a desire to assist another legal 
professional with an impairment to avoid the consequences of his or her conduct, 
assistance in that situation does in fact enable the legal professional to continue the 
behavior which is caused by the impairment.
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V. Confidentiality
This law firm will maintain the confidentiality of a legal professional who 
has self-referred, or who has been referred, or any legal professional or 
staff who reports a potential impairment problem, to a designated person 
for evaluation and treatment. The law firm will keep the legal 
professionals and staff advised as to the name and means of contacted 
or designated person.
Referral to the Missouri Lawyers' Assistance Program is also STRICTLY 
CONFIDENTIAL. The identity of the person contacting MOLAP will not 
be disclosed to any member of the law firm, nor will it result in a referral 
to the Office of Chief Disciplinary Counsel.
That person will assist the impaired legal professional with issues of 
insurance coverage, payment for treatment and covering client matters 
during treatment, as necessary. Cooperation in all such matters is 
required, and failure to cooperate may result in law firm discipline, up to 
and including possible termination.

VI. Education
The law firm is dedicated to providing continuing education and training 
to all legal professionals and staff in relation to implementation of this 
and all policies as well as education related to work/like balance, stress 
reduction and other such topics that can support outstanding work 
performance and continuing success of the law firm’s mission. To further 
that goal, the law firm will annually provide an informational seminar for 
legal professionals and staff from a representative of the Missouri Bar 
Lawyers' Assistance Program.
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VII. Available Resources

Law firm
Contact: Call (e.g. NAME at x _ _ _ _) for information about this 
policy, its administration and for a confidential referral if appropriate.

Referral or Self-referral to Employee Assistance Program: if applicable, 
insert information about the law firm’s health insurance carrier’s 
Employee Assistance Program – e.g.
Our law firm health insurance policy includes access to an Employee 
Assistance Program for the purpose of self-referral or referral of 
individuals and their co-workers who are impaired, and their families. 
We encourage you to contact the EAP. The EAP is a confidential 
service provided at no cost to covered employees and others who are 
affected by impairment.

Referral or Self-referral to Lawyer Assistance Program: The Missouri 
Bar Association maintains a statewide confidential Helpline at 1-800-
688-7859. The Missouri Lawyers' Assistance Program (MOLAP) 
provides CONFIDENTIAL assistance, including but not limited to, 
relevant information about impairment, identification of appropriate 
assessment providers, and assistance in intervention planning, 
assistance in identifying potential treatment providers and resources for 
impaired attorneys.
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VIII. Return to Work Agreements
The law firm may require a legal professional (who has self-referred or 
who has been referred for treatment) to execute a Return to Work 
agreement.
If a legal professional – prior to being subjected to professional 
disciplinary action or where internal disciplinary action has been held in 
abeyance during the pendency of treatment – engages in appropriate 
treatment, he or she may be required to execute a Return to Work 
Agreement prior to returning to work.
Such Return to Work Agreement will include:
1)verification of the legal professional’s participation in a treatment 
program,
2) the legal professional’s commitment to maintain the prescribed 
regimen for continued wellness, to adhere to the firm’s code of conduct 
and professional responsibility, and to participate in aftercare,
3) a commitment to undergo drug or alcohol testing if appropriate,
4) authorization by the legal professional to appropriate firm 
representatives to discuss compliance with the foregoing requirement, 
but limited to a need-to-know basis [and] while maintaining privacy 
particularly with respect to medical records,
5) an acknowledgment that a violation of the Return to Work Agreement 
will result in immediate sanctions.
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• Assessment of Well-Being: Is there a regular practice 
established to assess work engagement, burnout, job 
satisfaction, turnover intentions, psychological wellbeing, or other 
indicators of well-being and to take action on the results?

• Orientation Practices: Are orientation practices established to 
set new lawyers up for success, engagement, and well-being?

• Work-Life Balance-Related Policies & Practices: Is there a 
policy that allows flexibility and an organizational climate that 
supports it? Is it a practice to recognize lawyers and staff who 
demonstrate a high standard of well-being?

ABA National Task Force on Lawyer Well-Being
LAW PRACTICE MANAGEMENT PRACTICES

AFFECTING LAWYER WELL-BEING
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• Diversity/Inclusion-Related Policies & Practices: Diversity 
and inclusion practices impact lawyer wellbeing.  Are policies and 
practices in place with a specific mission that is adequately 
funded?

• 24/7 Availability Expectations: Do practices allow lawyers 
time for sufficient rejuvenation? Are response-time expectations 
clearly articulated and reasonable?  Is there an effort to protect 
time for lawyers to recover from work demands by regulating 
work-related calls and emails during evenings, weekends, and 
vacations?

ABA National Task Force on Lawyer Well-Being
LAW PRACTICE MANAGEMENT PRACTICES

AFFECTING LAWYER WELL-BEING
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Billing Policies & Practices: Do billing practices encourage 
excessive work and unethical behavior?

• Compensation Practices: Are compensation practices fair? 
And are they perceived as fair? Do they follow standards of 
distributive (fair outcome), procedural (fair process), interpersonal 
(treating people with dignity and respect), and informational 
(transparency) fairness? Perceived unfairness in important 
practices can devastate well-being and motivation. For example, 
a large-scale study found that people were 50 percent more likely 
to have a diagnosed health condition if they perceived unfairness 
at work. Further, high levels of interpersonal and informational 
fairness should not be ignored—they can reduce the negative 
effect of less fair procedures and outcomes.

ABA National Task Force on Lawyer Well-Being
LAW PRACTICE MANAGEMENT PRACTICES

AFFECTING LAWYER WELL-BEING
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• Performance Appraisal Practices: Are performance appraisal 
practices fair and perceived as fair? Are observations about 
performance regularly noted to use in the review? Do multiple 
raters contribute?  Are they trained on the process and to reduce 
common biases? Is feedback given in a two-way communication? 
Is specific, timely feedback given regularly, not just annually? Is 
feedback empathetic and focused on behavior not the person’s 
worth?  Is good performance and progress toward goals regularly 
recognized? Is goal-setting incorporated?  Is performance 
feedback balanced and injected with positive regard and respect 
to improve likelihood of acceptance?  Are lawyers asked to 
describe when they feel at their best and the circumstances that 
contribute to that experience?  Carefully managing this process is 
essential given evidence that bungled performance feedback 
harms well-being and performance.

ABA National Task Force on Lawyer Well-Being
LAW PRACTICE MANAGEMENT PRACTICES

AFFECTING LAWYER WELL-BEING
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• Vacation Policies & Practices: Is there a clear vacation 
policy? Does the organizational culture encourage usage and 
support detachment from work? In their study of 6,000 practicing 
lawyers, law professor Larry Krieger and psychology professor 
Kennon Sheldon found that the number of vacation days taken 
was the strongest predictor of well-being among all activities 
measured in the study. It was a stronger predictor of well-being 
even than income level.  This suggests that legal employers 
should encourage taking of vacation—or at least not discourage 
or unreasonably interfere with it.

ABA National Task Force on Lawyer Well-Being
LAW PRACTICE MANAGEMENT PRACTICES

AFFECTING LAWYER WELL-BEING
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The Bar Plan Mutual 
Insurance Company
Christian A. Stiegemeyer
Director of Risk Management

Whittney A. Dunn 
Risk Manager

Thank You


