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Epic Systems Corp. v. Lewis

Supreme Court of the United States
Argued October 2, 2017

Decided May 21, 2018

5-4 Decision

Gorsuch, J. delivered the opinion of the Court, in which Roberts, C.J.; Kennedy, Thomas;
and Alito, JJ. joined;
Thomas, J. filed a concurring opinion; Ginsburg, J. filed a dissenting opinion, in which
Breyer, Sotomayor, and Kagan, JJ. joined.
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Epic decision was actually three cases:

1. Epic Systems Corp. v. Lewis

Certiorari to the U.S. Court of Appeals, 7th Circuit

2. Ernst & Young LLP et al. v. Morris, et al.

Certiorari to the U.S. Court of Appeals, 9th Circuit

3. National Labor Relations Board v. Murphy Oil USA, Inc., et al.

Certiorari to the U.S. Court of Appeals, 5th Circuit

3

Holding of the Court:

Congress has instructed in the Arbitration Act that 
arbitration agreements providing for individualized 
proceedings must be enforced, and neither the 
Arbitration Act’s saving clause, nor the NLRA, 
suggests otherwise.
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Federal Arbitration Act:
- generally requires Courts to 
enforce arbitration agreements as 
they are written

5

There is no violation of the NLRA
to contractually require
employees to waive their right to
bring class or collective claims.

The right to pursue class or
collective relief is not protected
“concerted activity” under
Section 7 of the NLRA.
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Section 7 of the NLRA guarantees employees the right to engage in
“concerted activities” for the purpose of collective bargaining and
“other mutual aid or protection.”

Employees argued that arbitration clauses in employment
agreements, which require employees to waive their right to class and
collective action, violated their rights to “concerted activities”
guaranteed by the NLRA.

7

Employees also argued that while the Federal
Arbitration Act generally requires Courts to
enforce arbitration agreements as written, the
“saving clause” removes the obligation if an
arbitration agreement violates some other
federal law; in this case, the employees claimed
that requiring individual arbitrations violated
their right to concerted activities under
the NLRA.
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Interestingly, in 2012, the NLRB ruled that class action 
waivers in individual employment contracts unlawfully 
impeded an employee’s right to engage in “concerted 
activity” granted by Section 7 of the NLRA.

9

Some of the dialogue during oral argument between the
Justices and attorneys representing the parties was
illuminating :

Chief Justice John Roberts, in a back-and-forth exchange
with University of Virginia Law Professor, Daniel Ortiz,
who was representing one of the employees in the case,
indicated that a decision in favor of Ortiz’s client would
invalidate employment contracts covering 25 million
people, a step CJ Roberts said several Justices would
not be willing to take.
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Justice Stephen Breyer told Paul Clement, who represented the employers in the case,
that he had not seen a path for Clement’s clients to win without “undermining and
changing radically” the labor laws that were the “entire heart of the New Deal.”

11

Clement was pressed repeatedly by the Court’s more liberal Justices
to explain how his position could be reconciled with the NLRA. Justice
Ginsburg suggested the “driving force” of the NLRA was to correct the
imbalance between employees and employers, including by protecting
concerted activity.

Clement responded that the NLRA only intended to protect collective
action in the workplace, and to allow employees to get to a forum to
air their grievances, but once in that forum, employers can raise any
defenses they may have, including that the employees agreed to
arbitrate disputes individually.
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Epic Systems featured in an unusual 
element: 

lawyers for the federal government argued 
on both sides of the case.

The Obama Administration filed a brief
supporting the employees on behalf of the
NLRB, but the Trump Administration
reversed positions, and ended up arguing
on behalf of the employers. The NLRB’s
general counsel, Richard Griffin, continued
to argue for the employees of behalf of the
NLRB.

13

Justice Ruth Bader Ginsberg:

“The upshot of the decision will be a huge 
underenforcement of federal and state statutes 
designed to advance the well-being of vulnerable 
workers.” 

14
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Brian Fitzpatrick, a Vanderbilt law professor, referencing Justice 
Gorsuch allowing class actions to be stamped out by arbitration:

“It is only a matter of time until the most powerful device to hold 
corporations accountable for their misdeeds is lost altogether.”

15

“Hours after Gorsuch handed down his opinion, the management law firm Ogletree
Deakins launched ‘an innovative new product’ to help employers quickly and
conveniently generate arbitration agreements with class action waivers. Thanks to
Epic, these clauses are poised to proliferate through the labor market, stripping millions
more Americans of their right to sue collectively. Gorsuch may claim that workers
voluntarily agreed to mandatory arbitration when they are told to either except it or quit,
but the rest of us have an obligation to pretend that these coercive agreements are
anything other than a gun to the head.”

Mark Joseph Stern - Jurisprudence
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The National Law Journal analyzed 92
decisions citing Epic during the seven month
period from the date of the decision through
the end of 2018.

Of the 92 cases, 10 Circuit Court and 49
District Court cases centered around
arbitration, 67% of those cases compelled
arbitration; A large percentage were wage and
hour cases.

17

Question:

Why do businesses generally favor arbitration ?

More cost-effective?
Less time-consuming? Confidential? 

Able to avoid the risk of a “runaway jury”?

18
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Questions:

Should employers consider enacting, wide-ranging arbitration agreements that include 
class and collective action waivers?

What are the policy considerations fortnight doing so?

Company culture? 

Employee engagement? 

Timing and messaging? 

Marketplace pressures? 

Finding in retaining talent? 

#MeToo Movement?

19

Employers may choose to exclude some disputes 
from their use of mandatory arbitration 
agreements.

Uber and Lyft scrapped mandatory arbitration to 
settle sexual harassment and sexual assault 
claims.

20
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Question:

Several states have moved to enact legislation prohibiting mandatory 
arbitration in sexual-harassment cases.

Does doing so present any federal preemption issue?

Federal Arbitration Act v. State Law?

21

Question:

For employers which already have agreements requiring arbitration as 
the means of dispute resolution, should such employers include class-
action waivers:

1) explicitly prohibiting class or collective claims?
or
2) explicitly requiring the claims to be brought individually?

22
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Question:

Is it advisable to include a provision whereby the arbitrator is conferred 
the exclusive authority to determine enforceability of the arbitration 
agreement, including whether such arbitration agreement is 
unconscionable or was obtained through duress?

23

Henry Schein, Inc., et al. v. Archer & White Sales, Inc.

Supreme Court of the United States

Certiorari to the United States Court of Appeals, 5th 
Circuit

Argued October 29, 2018

Decided January 8, 2019

Kavanaugh, J., delivered the opinion for a unanimous 
Court.
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Holding of the Court:

The “wholly groundless” exception to arbitrability is
inconsistent with the Federal Arbitration Act and
this Court’s precedent. Under the Act, arbitration is
a matter of contract, and the courts must enforce
contracts according to their terms. The parties to
such a contract may agree to have an arbitrator
decide not only the merits of a particular dispute,
but also the “gateway” questions of arbitrability.
Therefore, when the parties’ contract delegates
the arbitrability question to an arbitrator, a court
may not override the contract, even if the court
thinks that the arbitrability claim is “wholly
groundless.”

25

Archer & White entered into a contract
with Pelton & Crane; the contract had an
arbitration clause. Archer & White sued
Pelton & Crane, and successor Henry
Schein, in Federal Court, alleging antitrust
claims and seeking injunctive relief.
Schein sought to refer Archer & White’s
antitrust claim to arbitration. Archer &
White objected saying the matter was not
subject to arbitration because Schein was
sued for antitrust claims and injunctive
relief, and the arbitration agreement
barred arbitration of disputes seeking
injunctive relief.

26
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The District Court ruled Schein’s argument for arbitration was “wholly groundless.” The
Circuit Court of Appeals, 5th Circuit, affirmed. In a unanimous opinion, the Supreme
Court reversed, holding that the “wholly groundless” exception is inconsistent with the
Federal Arbitration Act; that the Act contains no “wholly groundless” exception.

27

The Supreme Court noted that arbitrators 
can efficiently dispose of frivolous (“wholly 

groundless”) cases quickly, by ruling a 
claim is not arbitrable.
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In Schein, the question was...

Who decides whether the antitrust dispute is subject to arbitration, the arbitrator or the
court?

The District Court agreed with Archer & White, that when defendant’s argument for
arbitration is “wholly groundless,” the Court may determine that the case is not subject
to arbitration.

29

But the Supreme Court unanimously rejected the “wholly 
groundless” exception.

“In sum, we reject the “wholly groundless” exception. The 
exception is inconsistent with the statutory text and with 
precedent. It confuses the question of who decides 
arbitrability with the separate question who prevails on 
arbitrability. When the party’s contract delegates the 
arbitrability question to an arbitrator, the Courts must respect 
the parties’ decision as embodied in the contract.”

30
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The Supreme Court noted:

“This Court has consistently held that parties may delegate threshold arbitrability
questions to the arbitrator, so long as the parties’ agreement does so by “clear and
unmistakable evidence.”

The only question left then was ... how do you determine whether the contract delegated
the arbitrability issue to the arbitrator?

31

The Supreme Court reminded the Fifth Circuit that “courts should
not assume that the parties agreed to arbitrate arbitrability
unless there is ‘clear and unmistakable evidence’ that they did
so.”

The arbitration agreement at issue did not contain an expressed
delegation of the arbitrability decisions to the arbitrator. It
provided that “any dispute arising under or related to this
Agreement… shall be resolved by binding arbitration in
accordance with the arbitration rules of the American Arbitration
Association.” The AAA rules do delegate arbitrability decisions to
the arbitrator.

32
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A number of courts have concluded that a contract’s incorporation of the AAA rules
constitutes “clear and unmistakable evidence” that the parties delegated arbitrability
decisions to the arbitrator (5th and 10th Circuits). However, in other contexts, courts
have questioned this incorporation of the AAA rules as being sufficient delegation.
(Reed Elsevier v. Crockett, 6th Circuit)

33

TIP

Given the magnitude of the issues, parties should not 
rely on Arbitration rules alone to authorize or forbid 
conduct they do not condone. Spell it out. Either 
specifically delegate/authorize an arbitrator to resolve 
“gateway” issues or do not. As to aggregate arbitration, 
expressly forbid it in the agreement if you do not want to 
allow it; do not let the courts or arbitrators decide for 
you.
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New Prime Inc. v. Oliveira

Supreme Court of the United States
Argued: October 3, 2018
Decided: January 15, 2019

Unanimous 8-0 Decision; 
Kavanaugh, J. took no part in the consideration or 
decision of the case.

35

In a rare win for workers in an arbitration case, the
United States Supreme Court ruled in New Prime that:

(1) A court should decide whether an exception to the
Federal Arbitration Act applies before arbitration
can proceed; and

(2) That the “transportation workers” exclusion in the
Federal Arbitration Act does apply to independent
contractors as well as to employees.
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Lamps Plus, Inc., et al. v. Varela

Supreme Court of the United States

Argued: October 29, 2018

Decided: April 24, 2019

5-4 Decision

Roberts, C.J. delivered the opinion of the Court, in which Thomas, Alito, Gorsuch, and 
Kavanaugh, JJ joined. Thomas, J. filed a concurring opinion. Ginsburg, J. filed a 
dissenting opinion, in which Breyer and Sotomayor, JJ. joined. Breyer, J. and Sotomayor, 
J. filed dissenting opinions. Kagan, J., filed a dissenting opinion, in which Ginsberg and 
Breyer, JJ., joined, and in which Sotomayor, J., joined as to Part II.

37

After hackers tricked an employee of Lamps
Plus into releasing the tax information of
about 1300 other employees of the
company, worker Frank Varela filed a class
action lawsuit in federal court. Lamps Plus
succeeded in moving Varela’s suit to
arbitration, but the District Court kept the
door open to class-wide relief based upon
ambiguous arbitration language in the
Varela’s employment contract.
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The Ninth Circuit agreed with Varela based upon the state law contra
proferentem doctrine (contract ambiguities should be construed
against the profferer/ drafter). In this case, Lamps Plus had provided
the contract, and the court’s reasoning was that if there was an
ambiguity as to Varela’s ability to bring a class-wide arbitration, such
ambiguity should be construed against Lamps Plus.

39

The Supreme Court reversed, with Chief Justice Roberts
saying “neither silence nor ambiguity provides a
sufficient basis for concluding that parties to an
arbitration agreement agreed to undermine the central
benefits of arbitration itself.”

“The general contra proferentem rule cannot be applied
to impose class arbitration in the absence of the parties
consent.”
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Justice Ginsburg, dissenting, said 
“today’s holding shows that the court 

has strayed ‘treacherously’ far from 
its holding that arbitration is a 

matter of consent.”

41

Justice Kagan added:

“In this case, the result is to disregard the actual contract the parties signed, and to 
dismiss the neutral and commonplace default rule that would construe that contract 
against the drafting party. No matter what either requires, the majority will prohibit class 
arbitration.”
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Jonathan Gaffers v. Kelly Services, Inc.

United States Court of Appeals for the Sixth Circuit

Argued: October 4, 2017

Decided: August 15, 2018

Appeal from the United States District Court for the Eastern District of 
Michigan

43

In Gaffers, the Sixth Circuit concluded that the Fair Labor 
Standards Act (FLSA), like the NLRA, does not bar the use of 
arbitration agreements with class or collective action 
waivers.

The Sixth Circuit noted that nothing in the FLSA made it 
exempt from the Epic Systems holding. The Court noted that 
the FLSA gives employees the option to bring their claims 
together. It does not require employees to vindicate their 
rights in a collective action.
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Question:

Are arbitration agreements really “agreed” upon, or 
are they imposed?

If they are imposed upon employees, is it fair to 
also have the agreement wave class or collective 
action remedies?

45

Discussion
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