
The CLE Performer 

Companion Materials for the Seminar: 
Ethical Issues in Legal Writing and Communication 

 Attorneys need to be aware of ethical issues every time we communicate.  Certainly, writing is 

no exception.  Whether we are persuading, informing or advising, there are a host of ethical rules that 

impact our writing.  1

I.  THE PRELIMINARIES 

a. Mindset 

 The place to begin when evaluating the ethical issues in writing is to understand the proper 

attitude that an attorney must have when communicating in any fashion.  Usually, every attorney's 

objective is to be what I call, “Captisuading™”.  In that sense, we're trying to attract and keep our 

audience's attention and simultaneously convince to agree with our position.  We utilize various 

techniques in that regard, whether it's an appeal to logic, emotion, policy arguments, reliance on black 

letter law or even a storytelling approach. 

 The danger is that in our effort to push the envelope on behalf of our client-- to be as 

CaptisuadingTM as possible, we go overboard.  Maybe we push too hard, go too far and end up acting a 

 One note about the rules I’ll be referring to throughout these materials: As I’m sure you’re aware, the overwhelming majority of states 1
in our country have adopted some version of the ABA Model Rules of Professional Responsibility so I’d like to refer to those rules 
throughout this paper. Copyright restriction, however, prohibit me from doing so. As a result, all references in this paper to the “Rules” 
are actually references to the Delaware Rules of Professional Conduct, which are virtually identical to the ABA Model Rules (at least the 
parts that I’m quoting), but are not subject to the same copyright restrictions. There may be some minor differences in the text, but any 
difference does not impact the concepts discussed herein. 
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bit “overzealous.”  So what is the right mindset for a legal writer?  A critical part of having the “write 

attitude” is acting as a “zealous advocate.”   That phrase is as controversial as it is well known, for  I 

shudder at the thought of how many attorneys behaved unethically in the name of being zealous.  The 

whole concept warrants some analysis. 

I’ve named the graph below the “Continuum of Effectiveness” because it charts the level of an 

attorney’s effectiveness by measuring it against their style of communication. The figure identifies the 

point at which an attorneys acts as a zealous advocate without crossing the line to unprofessional 

behavior.  

!  

On one side of the spectrum is the passive attorney. A passive attorney is heavily influenced by 

others, and their actions fail to rise to the level of competent representation. His advocacy is hampered 

by a lack of control over the situation and his failure to be diligent causes him to be unworthy of the 

client’s trust. 
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 On the other side of the spectrum is the aggressive attorney. This lawyer is prone to violating 

the rights of others and justifies his overbearing attitude in the name of zealousness. The aggressive 

attorney is a bully whose arsenal includes unprofessional tactics such as domination, humiliation, harsh 

criticism and intimidation.  

The optimal style of communication—and, ultimately, the optimal style for persuasive writing

—is to be Assertive. An assertive attorney clearly and firmly states her client’s position and does so 

with respect and in a dignified manner. The approach is bold, yet civil, and it is displayed with 

confidence. Her advocacy is characterized by a controlled, respectful vigor. An assertive writer seeks 

an advantageous result for her client without sacrificing integrity or good judgment. 

b.  Pre-Writing Considerations 

 The question of ethics in legal writing appears before an attorney ever puts pen to paper-- or 

fingers to keyboard.  There's a certain amount of “pre-writing investigation” that must be done per Rule 

3.1. The rule requires that a lawyer perform a minimal amount of investigation so that you are not  

controverting or asserting something frivolous in your writing-- in other words, an attorney must 

always assert meritorious claims.  As one can see from the rule below, this rule addresses conduct in 

“proceedings,” but is not limited to any particular type of writing, such as pleadings. 

Rule 3.1, Meritorious Claims and Contentions 
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, 
unless there is a basis in law and fact for doing so that is not frivolous, which includes a good 
faith argument for an extension, modification or reversal of existing law. A lawyer for the 
defendant in a criminal proceeding, or the respondent in a proceeding that could result in 
incarceration, may nevertheless so defend the proceeding as to require that every element of 
the case be established 
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II.  THE BIGGEST ISSUE IN PERSUASIVE WRITING-- LYING 

 The most obvious limitation on a legal writer is the prohibition against being false or 

misleading.  There are four rules that speak directly to that issue, hence my little nickname, “The Four 

False Horsemen:  Four rules about false and misleading statements. The rules are 7.1, 3.3, 4.1 and 8.4. 

 
Rule 7.1. Communications Concerning a Lawyer's Services   
A lawyer shall not make a false or misleading communication about the lawyer or the 
lawyer's services. A communication is false or misleading if it contains a material 
misrepresentation of fact or law, or omits a fact necessary to make  the statement considered 
as a whole not materially misleading. 

 Most lawyers mistakenly believe that Rule 7.1 only applies to advertisements.  It's easy to make 

that mistake since the rule appears in the section of the code that deals with advertising and solicitation.  

It's important to notice, however, that the restriction is not limited to advertising situations.  It applies to 

any time we write about ourselves or our services.  Thus, be aware of this rule when writing a letter to 

an existing client from whom we're trying to get some new business or a solicitation letter to a 

prospective new client. 

Rule 7.3. Direct Contact with Prospective Clients   
(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit 
professional employment from a prospective client when a significant motive for the lawyer's 
doing so is the lawyer's pecuniary gain, unless the  person contacted:  
 (1) is a lawyer; or  
 (2) has a family, close personal, or prior professional relationship with the lawyer.  
(b) A lawyer shall not solicit professional employment from a prospective client by written, 
recorded or electronic communication or by in-person, telephone or real-time electronic 
contact even when not otherwise prohibited by paragraph (a), if:  

(1) the prospective client has made known to the lawyer a desire not to be solicited by 
the lawyer; or  

 (2) the solicitation involves coercion, duress or harassment.  
(c) Every written, recorded or electronic communication from a lawyer soliciting professional 
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employment from a prospective client known to be in need of legal services in a particular 
matter shall include the words "Advertising Material" on the outside envelope, if any, and at 
the beginning and ending of any recorded or electronic communication, unless the recipient 
of the communication is a person specified in paragraphs (a)(1) or (a)(2).  
(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a 
prepaid or group legal service plan operated by an organization not owned or directed by the 
lawyer that uses in-person or telephone contact to solicit memberships or subscriptions for 
the plan from persons who are not known to need legal services in a particular matter 
covered by the plan. 

 The other place we need to be concerned with when writing to our clients about our services is 

Rule 7.3, solicitation.  There are various technical realities with which we must conform, but also 

remember the underlying reason for the restrictions on solicitation:  Lawyers should be helping the 

public-- not preying upon them. 

Rule 3.3. Candor Toward the Tribunal   
(a) A lawyer shall not knowingly:  

(1) make a false statement of fact or law to a tribunal or fail to correct a false 
statement of material fact or law previously made to the tribunal by the lawyer;  
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known 
to the lawyer to be directly adverse to the position of the client and not disclosed by 
opposing counsel; or  
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or 
a witness called by the lawyer, has offered material evidence and the lawyer comes to 
know of its falsity, the lawyer shall take reasonable remedial measures, including, if 
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than 
the testimony of a defendant in a criminal matter, that the lawyer reasonably believes 
is false.  

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a 
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct 
related to the proceeding shall take reasonable remedial measures, including, if necessary, 
disclosure to the tribunal.  
(c) The duties stated in paragraph (a) and (b) continue to the conclusion of the proceeding, 
and apply even if compliance requires disclosure of information otherwise protected by Rule 
1.6.  
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known 
to the lawyer which  will enable the tribunal to make an informed decision, whether or not 
the facts are adverse.  
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Remedial Measures, Rule 3.3, Comment [10]: Having offered material evidence in the belief 
that it was true, a lawyer may subsequently come to know that the evidence is false. Or, a 
lawyer may be surprised when the lawyer’s client, or another witness called by the lawyer, 
offers testimony the lawyer knows to be false, either during the lawyer’s direct examination or 
in response to cross-examination by the opposing lawyer. In such situations or if the lawyer 
knows of the falsity of testimony elicited from the client during a deposition, the lawyer must 
take reasonable remedial measures. In such situations, the advocate's proper course is to 
remonstrate with the client confidentially, advise the client of the lawyer’s duty of candor to 
the tribunal and seek the client’s cooperation with respect to the withdrawal or correction of 
the false statements or evidence. If that fails, the advocate must take further remedial action. 
If withdrawal from the representation is not permitted or will not undo the effect of the false 
evidence, the advocate must make such disclosure to the tribunal as is reasonably necessary 
to remedy the situation, even if doing so requires the lawyer to reveal information that 
otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what should 
be done — making a statement about the matter to the trier of fact, ordering a mistrial or 
perhaps nothing. 

 
1.0 Terminology 
(m) "Tribunal" denotes a court, an arbitrator in a binding arbitration proceeding or a 
legislative body, administrative agency or other body acting in an adjudicative capacity. A 
legislative body, administrative agency or other body acts in an adjudicative capacity when a 
neutral official, after the presentation of evidence or legal argument by a party or parties, will 
render a binding legal judgment directly affecting a party's interests in a particular matter. 

 The second “horseman” is the restriction on being false or misleading when writing to a 

tribunal.  The rules themselves don't refer to writing in particular, rather to “statements.”  Obviously, 

the restriction applies regardless of the form of your statement. 

 Some technical questions:  When is one in a tribunal?  You've got to go back to the definitional 

section, 1.0(m) for that detail.  As you can see above, the term includes a court or arbitration....Also 

note that the rule sets restrictions on “offering evidence” that a lawyer knows to be false.  From a 

writing perspective, that could consist of a certification or affidavit. 

 Finally, I reproduced Comment [10] to the rule above because it gives great guidance for what 
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an attorney must do if it turns out that they offered a writing (evidence) which turns out to be false.  As 

you can see, you must take remedial action and that starts with discussing the matter with your client. 

 Horseman #3:  Rule 4.1 applies to all of those situations where you are communicating to others 

in the course of representing a client.  Obviously that accounts for the overwhelming amount of our 

writing as lawyers.   

Rule 4.1. Truthfulness in Statements to Others   
In the course of representing a client a lawyer shall not knowingly:  
(a) make a false statement of material fact or law to a third person; or  
(b) fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or 
fraudulent act by a client, unless disclosure is prohibited by Rule 1.6 

 The final, fourth horseman is the broadest and strongest of all.  Call this one the Clydesdale, 

without the beer because Rule 8.4, Misconduct, provides the catch all provision.  Basically, rules 7.1, 

3.3 and 4.1 do their best to account for all times that we may make false or misleading communications 

in our writing or otherwise.  What about those situations that fall through the proverbial cracks?  That's 

what 8.4 is for.  In fact, Comment [1] to Rule 4.1 specifically states, “For dishonest conduct that does 

not amount to a false statement or for misrepresentations by a lawyer other than in the course of 

representing a client, see Rule 8.4.” 

 The particular clause you want to focus on is 8.4(c).  That clause prohibits conduct that 

constitutes misrepresentation, among other things.  The content of our writings, whatever their form 

would likely consist of “conduct” that's regulated by 8.4. 
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Rule 8.4. Misconduct   
It is professional misconduct for a lawyer to:  
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce 
another to do so or do so through the acts of another;  
(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or 
fitness as a lawyer in other respects;  
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;  
(d) engage in conduct that is prejudicial to the administration of justice;  
(e) state or imply an ability to influence improperly a government agency or official or to 
achieve results by means that violate the Rules of Professional Conduct or other law; or  
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules 
of judicial conduct or other law. 
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III.  RULES THAT IMPACT WRITING TO THE COURTS  

a.  Writing Briefs 

When it comes to writing to a tribunal, the most obvious concern is writing a legal brief.  Let's 

take a look at the two main portions of that writing-- the facts and the legal analysis. 

 No lawyer is objective when writing the facts in a brief.  We're not supposed to be-- the facts are 

a wonderful opportunity to advocate our client's position.  The objective is to write the facts in the light 

that's most favorable to our client's position.  The question becomes, however, when do we go 

overboard-- when does our spin turn to “skewing” the facts in an inappropriate manner.  Keep an eye 

on Rule 4.1 for guidance.  One good example is in Comment [1], which states that, “a 

misrepresentation can occur if a lawyer incorporates...partially true but misleading statements or 

omissions that are the equivalent of affirmative false statements.” 

  For direction on the parameters of the contents of the legal analysis, remember that Rule 

3.3 requires that attorneys disclose legal authority in the controlling jurisdiction that you know is 

directly adverse to the position of the client and not disclosed by opposing counsel.  Also, take a  look 

at Rule 4.1 Comment [4], which states: 

Legal Argument 
[4] Legal argument based on a knowingly false representation of law constitutes dishonesty 
toward the tribunal. A lawyer is not required to make a disinterested exposition of the law, but 
must recognize the existence of pertinent legal authorities. Furthermore, as stated in 
paragraph (a)(2), an advocate has a duty to disclose directly adverse authority in the 
controlling jurisdiction that has not been disclosed by the opposing party. The underlying 
concept is that legal argument is a discussion seeking to determine the legal premises 
properly applicable to the case. 
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b. Communicating with Judges & Law Clerks 

There are other writings we submit to the courts, beyond just briefs.  Correspondence may not 

seem that controversial, but there are ethical danger zones about which we need to be aware.  In 

particular, be aware about ex parte written communications to the court.  Rule 3.5(b) prohibits such 

contact with a judge and it probably also extends to the judge’s law clerk.  Specifically, attorneys 

should be wary about sending letters to a law clerk, the purpose of which is to actually use the clerk to 

influence the judge. 

Rule 3.5. Impartiality and Decorum of the Tribunal   
A lawyer shall not:  
(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by 
law;  
(b) communicate or cause another to communicate ex parte with such a person or members 
of such person's family during the proceeding unless authorized to do so by law or court 
order; or  
(c) communicate with a juror or prospective juror after discharge of the jury unless the 
communication is permitted by court rule;  
(d) engage in conduct intended to disrupt a tribunal or engage in undignified or discourteous 
conduct that is degrading to a tribunal 
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IV.  WRITING AS AN ADVISOR 

Rule 2.1. Advisor   
In representing a client, a lawyer shall exercise independent professional judgment and 
render candid advice. In rendering advice, a lawyer may refer not only to law but to other 
considerations, such as moral, economic, social and political factors, that may be relevant to 
the client's situation. 

Attorneys are not exclusively advocates, rather we play various roles. Key among them is our 

role as an advisor.  There are several writings that are affected in that context such as correspondence to 

clients and colleagues, or memos where we evaluate differing legal positions or theories.  It’s critical to 

understand the parameters of the advice that lawyers may provide in those writings. 

First it should be noted that attorneys have relatively broad leeway regarding the subject matters 

that are within our purview.  Unlike many other professions, there are a wide array of topics that our 

advice might address.  Rule 2.1 states that the contents of our counsel could speak to moral, economic, 

social and political factors. 

However, while the content of our advice might be broad, there are significant limits on our 

decision making powers.  Rule 1.2 states that after taking our advice into consideration, it’s up to the 

client to determine the objectives of the representation.  The attorney has a bit of leeway in determining 

the means by which the objectives are to be pursued, but even that must be discussed with the client. 

Unfortunately, there isn’t a whole lot of concrete explanation in the rules about the difference between 

“objectives” and “means.” 
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Rule 1.2. Scope of Representation   
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning 
the objectives of representation and, as required by Rule 1.4, shall consult with the client as 
to the means by which they are to be pursued. A  lawyer may take such action on behalf of the 
client as is impliedly authorized to carry out the representation. A lawyer shall abide by a 
client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the 
client's decision, after consultation with the lawyer, as to a plea to be entered, whether to 
waive jury trial and whether the client will testify.  

(b) A lawyer's representation of a client, including representation by appointment, does not 
constitute an endorsement of the client's political, economic, social or moral views or 
activities.  
(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the 
circumstances and the client gives informed consent.  
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer 
knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any 
proposed course of conduct with a client and may counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning or application of the law. 

Keep in mind several different ethical obligations that may not be so obvious.  For instance, 

when advising a client, we must be sure that the content of that advice is truly “independent and 

candid” as required by Rule 2.1.  Sometimes that means we can’t sugar coat a situation in order to 

protect the feelings of a client.  In other words, while we certainly need to make sure that our writings 

are respectful, we may need to be the bearer of bad news. 

 Also remember that there are outside factors that may impact our ability to be truly 

independent.  Take, for example, a situation where you represent a 19 year old driver facing DUI 

charges but your legal fee is being paid by the client’s parents.  Remember that the content of your 

advice, and therefore the content of your writing, must be in the best interest of the client, regardless of 

what the parent-bill payer may want.  Rule 5.4(c) states that we can’t let the bill-payer regulate your 

advice to the client. 
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Rule 5.4. Professional Independence of a Lawyer   
(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:  

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the 
payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's 
estate or to one or more specified persons;  
(2) a lawyer who undertakes to complete unfinished legal business of a deceased lawyer may 
pay to the estate of the deceased lawyer that proportion of the total compensation which fairly 
represents the services rendered by the deceased lawyer;  
(3) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, 
pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that 
lawyer the agreed-upon purchase price;  

(4) a lawyer or law firm may include nonlawyer employees in a compensation or retirement 
plan, even though the  plan is based in whole or in part on a profit-sharing arrangement; and  
(5) a lawyer may share court-awarded legal fees with a nonprofit organization that employed, 
retained or recommended employment of the lawyer in the matter.  

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership 
consist of the practice of law.  
(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal 
services for another to direct or regulate the lawyer's professional judgment in rendering such legal 
services.  
(d) A lawyer shall not practice with or in the form of a professional corporation or association 
authorized to practice law for a profit, if:  

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate 
of a lawyer may hold the stock or interest of the lawyer for a reasonable time during 
administration;  
(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar 
responsibility in any form of association other than a corporation; or  
(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.  
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V.  A GOOD ETHICAL WRITING TIP 

Finally, consider the following tip that comes directly from the ethics rules.  How can our 

writing provide some ethical protection in our practice?  First consider rule 1.4: 

Rule 1.4. Communication   
(a) A lawyer shall:  

(1) promptly inform the client of any decision or circumstance with respect to which the 
client's informed consent, as defined in Rule 1.0(e), is required by these Rules;  
(2) reasonably consult with the client about the means by which the client's objectives are to 
be accomplished;  
(3) keep the client reasonably informed about the status of the matter;  
(4) promptly comply with reasonable requests for information; and  
(5) consult with the client about any relevant limitation on the lawyer's conduct when the 
lawyer knows that the client expects assistance not permitted by the Rules of Professional 
Conduct or other law.  

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make 
informed decisions regarding the representation. 

Here’s a writing tip that will improve your relationship with your client and also help you fulfill 

your ethical requirement to communicate with your client.  When I first take a client, I like to send a 

short letter to them that summarizes my understanding of their case.  That letter includes the relevant 

facts, the legal issues as I see them and also a recap of the client’s objectives as I understand them.  I 

also try to include a short summary of the parameters that the client’s given me as well.  Finally, I 

rehash any risk tolerances that may be relevant. 

That process lets the client know that you’re engaged in their matter and it can only serve to 

enhance the attorney/client relationship.  From a selfish point of view, the letter you send helps you 
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document that you’ve fulfilled RPC 1.4(a)(2), which require that an attorney, “reasonably consult with 

the client about the means by which the client's objectives are to be accomplished,” and that counsel 

explain matters as required by RPC 1.4(b).  Finally, a periodic follow up letter in that regard will ensure 

that you “keep the client reasonably informed about the status of the matter,” as required by RPC 1.4(a)

(3).
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