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MEDIATION PROCESS – TOGETHER OR APART?

A. Mediation is a flexible process. However, caucus-style
mediation carries with it the potential for one
additional issue, that is, the other side’s voice being
mistaken as the mediator’s voice. This misidentification
of voice is highlighted in the case of Rodriguez v. Hiday
& Ricke, P.A., No. 14-CV-61509, 2015 WL 1470513 (S.D.
Fla. Mar. 31, 2015). The court stated as follows:
“Having considered all the evidence, the (court) finds
that the circumstances support the conclusion that
Plaintiff mistook (the mediator’s) communication of
defense counsel’s posturing to be that of the mediator’s
own words.”

B. How many voices?

MEDIATOR’S AGREEMENT WITH 
THE PARTIES  A CONTRACT?

A. See Rule 31, 2(i)
(i) A "Rule 31 Mediation" is an informal process in which a Rule 31

Mediator conducts discussions among the parties that is designed to
enable them to reach a mutually acceptable agreement among
themselves on all or any part of disputed issues: 1) in or related to an
Eligible Civil Action; or 2) in any civil dispute in which the Rule 31
Mediator and the parties have agreed in writing that the mediation
will be conducted pursuant to Rule 31.

B. Is It An Enforceable Contract?

See Batoff v. Charbonneau, 130 F. Supp. 3d 957 (E.D. Pa. 2015)). The
court applied traditional contract law establishing that if each element
could be met, the mediation agreement was a contract. The court stated
that there must be: 1) the existence of a contract by setting forth its
essential terms; 2) a breach of duty imposed by the contract; and, 3)
result in damages.
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MEDIATOR’S AGREEMENT WITH 
THE PARTIES A CONTRACT?

C. Remedy For Breach Of Mediation Agreement

See Higbie v. United States, 113 Fed. Cl. 358
(2013), aff'd, 778 F.3d 990 (Fed. Cir. 2015). Plaintiff
alleged that the United States breached the
confidentiality provision of an “Agreement To Mediate”
and sought $500,000.00 in compensation for the
alleged breach. The court held that the mediation
agreement did not contemplate money damages. It only
contemplated that any such evidence would be excluded
from any judicial proceeding.

OBLIGATION TO NEGOTIATE IN “GOOD FAITH”

A. See N.D. Mgmt., Inc. v. Hawkins, No. 3:18-CV-00890, 2019 WL
266715 (M.D. Tenn. Jan. 18, 2019) The court states under
Tennessee law a duty to negotiate in good faith is only actionable if
derived from an enforceable contractual agreement.

B. In McKnight v. McKnight, No. 67232 (Tenn. Ch. Madison Cty.
Jan. 31, 2012), there was a Motion for Contempt and Sanctions
filed against an attorney for failure to mediate in good faith. The
moving lawyer argued that the court should imply the obligation
to mediate in good faith. The court rejected the argument and
stated it declined to take the opportunity to set such a standard. It
was clear to the court that there was no obligation under Rule 31
to mediate “in good faith.”

C. Workers Compensation/Federal ADR Plans
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WHEN DOES A MEDIATION BEGIN AND END?

A.Rule 31, Section 2(i) – A "Rule 31 Mediation" is an
informal process in which a Rule 31 Mediator conducts
discussions among the parties that is designed to enable
them to reach a mutually acceptable agreement among
themselves on all or any part of disputed issues: 1) in or
related to an Eligible Civil Action; or 2) in any civil
dispute in which the Rule 31 Mediator and the parties
have agreed in writing that the mediation will be
conducted pursuant to Rule 31.

B.Rule 31, Section 7 – Evidence of conduct, information
disclosed, or any statement made in the course of a Rule
31 Mediation is confidential to the extent agreed by the
parties or provided by other law or rule of this State.

WHEN DOES A MEDIATION BEGIN AND END?

C. See BDO Seidman, LLP v. Kirschner, No. 09-162, 2009 WL 2168765 (W.D. Pa. July
16, 2009) The court stated that issues in dispute did not arise in connection with the
performance of the engagement letters. Instead, “they arose in connection with ‘post
mediation’ conduct.”

D.See Cassel v. The Superior Court of Los Angeles County, No. S178914, 244 P.3d
1080 (S. Ct. Calif. 2011):

“[9] The obvious purpose of the expanded language is to ensure that the statutory
protection extends beyond discussions carried out directly between the opposing
parties to the dispute, or with the mediator, during the mediation proceedings
themselves. All oral or written communications are covered, if **1091 they are
made “for the purpose of” or “pursuant to” a mediation. (§ 1119, subds.(a), (b).) It
follows that, absent an express statutory exception, all discussions conducted in
preparation for a mediation, as well as all mediation-related communications that
take place during the mediation itself, are protected from disclosure. Plainly, such
communications include those between a mediation disputant and his or her own
counsel, even if these do not occur in the presence of the mediator or other
disputants.”
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CAN MEDIATION BE A CONDITION PRECEDENT 
TO LITIGATION OR ARBITRATION?

A. See Bill Call Ford, Inc. v. Ford Motor Co., 48 F.3d 201 (6th Cir. 1995).
Typically the courts will enforce a pre-existing obligation to engage in
ADR where required in the parties’ dispute resolution contract. See also
Mullales v. Aspen Am. Ins. Co., No. 18-23661-CIV, 2018 WL 6270974, at
*2 (S.D. Fla. Nov. 30, 2018) (“‘where the parties’ agreement requires
mediation as a condition precedent to arbitration or litigation, the
complaint must be dismissed.’”) (quoting 3-J Hosp., LLC v. Big Time
Design, Inc., No. 09-61077-CIV-MARRA, 2009 WL 3586830, at *2 (S.D.
Fla. Oct. 27, 2009)); Tattoo Art, Inc. v. Tat Int’l, LLC, 711 F. Supp. 2d
645, 651 (E.D. Va. 2010) (collecting cases and explaining that “[a]
number of courts have found that when parties to a lawsuit have elected
not to be subject to a court's jurisdiction until some condition precedent
is satisfied, such as mediation, the appropriate remedy is to dismiss the
action.”)

B. Internal Procedures. In White v. Baptist Mem'l Health Care Corp., 699
F.3d 869 (6th Cir. 2012), Baptist Memorial Hospital – Desoto, Inc., the
court dismissed an FLSA claim for failure of the plaintiff to follow
Baptist’s internal reporting procedures.

DOES MEDIATION TOLL THE RUNNING OF
THE STATUTE OF LIMITATIONS?

A. Is the limitation period tolled by the mediation
session? See Weidow v. Uninsured Employers'
Fund, 359 Mont. 77 (2010), holding that the
doctrine of equitable tolling applied in the
circumstance of this case.

B. Tolling occurs in the context of a court exercising its
equity powers and the best practice would be to
request a tolling well before the statute of
limitations has run. See Stewart v. Memphis Hous.
Auth., 287 F. Supp. 2d 853 (W.D. Tenn. 2003)
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WHY IS IT IMPORTANT TO HAVE
A WELL WRITTEN SETTLEMENT AGREEMENT?

A. See G.G. Marck & Assocs., Inc. v. Peng, No. 18-3399, 2019 WL
460404 (6th Cir. Feb. 6, 2019), where Judge Julius Smith
Gibbons described the matter as follows:

“On October 19, 2005, G.G. Marck & Associates reached an
oral settlement agreement with James Ping and his
companies. For the next eight years, however, the parties
argued over the term of the agreement. A District Court
twice vacated a settlement and reopened the case in the 6th

Circuit which twice vacated the District Court’s reopening
and instructed the District Court to put the settlement
back in place.”

B. Eight Years!!

SETTLEMENT AGREEMENTS – TN CONTRACT LAW

A. State Law

1. See Myers v. Greene Cty. Bd. of Educ., No. 2:16-CV-00096, 2018 WL 6031325 (E.D. Tenn. Nov. 15, 
2018).  Comprehensive discussions by the court detailing issues pertaining to contract issues. (Pamela L. 
Reeves, US District Judge)  The court held that “a contract may be formed even if parties obligate 
themselves to subsequently memorialize the agreement so long as the parties have agreed to the terms 
they planned to incorporate into the final writing and have definitely agreed that the final writing will 
contain those terms and no others. Tennessee law makes clear that ‘agreement’ shall have been 
expressed on all essential terms that are to be incorporated into the document.”  

2. See Adkins v. Morgan Cty., Tennessee, No. 3:16-CV-525, 2018 WL 2187444 (E.D. Tenn. May 11, 2018)  
The court stated the court looks to state law of contracts to resolve disputes as to the enforcement of 
settlement agreements.  

B. Term Sheets

See In re John Bruce Wilson Separate Prop. Tr., No. 3:15-CV-0520, 2018 WL 1033190 (M.D. Tenn. Feb. 23, 
2018).  In this case, the Plaintiff asked the court to find that “the parties entered into a valid agreement when the 
parties signed the ‘term sheet.’”  The court held that it is clear that the term sheet itself is not a binding agreement. 
Under Tennessee law, a contract must result in a meeting of the minds of the parties. Here the court held that 
although the term sheet memorialized the parties settlement, everyone involved understood that details would 
need to be discussed and incorporated into a more formal document and anticipated that conflicts over those 
details would possibly arise.  
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CONTRACT DEFENSES

A. Lovell v. Children's Corner Daycare, No. 117CV01039JDTEGB, 2018 WL 1476096 (W.D. Tenn. Jan. 23,
2018), report and recommendation adopted sub nom. Lovell v. Union City Police Dep't, No. 17-1039-JDT-
EGB, 2018 WL 1470262 (W.D. Tenn. Mar. 26, 2018)

The court stated there is no dispute that a settlement agreement was reached in this case. The parties agreed in
writing via two documents labeled “Mediated Settlement Agreement” and “Confidential Settlement Agreement
and Release To Dismiss The Case In Exchange For $2,500.00.” Plaintiff asserted that one of the agreements
mentioned an incorrect term. However, the magistrate judge finds that the error was not material to the
agreements. The court found that Plaintiff and Defendant had reached an agreement on material terms. The
court went on to state that most of Plaintiff’s claims center around after-the-fact sentiments. After-the-fact
sentiments do not invalidate an otherwise binding settlement agreements. Settler’s remorse is not a sufficient
reason to invalidate an enforceable agreement to settle a case.

B. Material Change In Circumstances

See Dishon v. Dishon, No. M201701378COAR3CV, 2018 WL 3493159 (Tenn. Ct. App. July 20, 2018). In
Dishon, a husband and wife contracted in the mediation agreement that alimony payments shall cease upon
wife’s cohabitation with a person of the opposite sex. She did. The court determined that the wife remained the
economically disadvantaged spouse as a result of the divorce and continued husband’s alimony obligation
albeit modifying the terms of the alimony upon finding a material change in circumstances. The court
determined the trial court erred by failing to terminate the husband’s alimony obligation.

CONTRACT DEFENSES

C. Interest Of Justice 

Concerns about justice also tend to compromise mediation confidentiality.  For example, in Glover v. Torrence, 
723 N.E.2d 924 (Ind. Ct. App. 2000), an Indiana Court of Appeals ruled that public interest in ensuring that 
children receive adequate child support justified introduction of mediation communications to determine if a 
father had submitted a fraudulent child support worksheet.  

D. Conduct of Participants

1. Attorney conduct

Lack of preparation for mediation. See Vazeen v. Sir, No. M201800333COAR3CV, 2018 WL 6419134 (Tenn. 
Ct. App. Dec. 5, 2018). Plaintiff alleged his lawyer “just sat there and didn’t have any input. He did not have 
any offers prepared.”  Plaintiff alleges damages for his lawyer’s “failure to negotiate a better settlement.”

2. Mediator conduct

One of Rule 31’s aims is to protect the right of self-determination by imposing restraints on mediator 
coercion, etc.  Perhaps one novel approach involving a claim of duress occurred in In re Patterson, 93 Wash. 
App. 579 (1999) where a party to a mediation claimed that the mediator coerced him into settling stating to 
the party that if the party “did not sign the agreement (the plaintiff) would ruin (the mediator’s) record of 
always being able to settle the case.”  
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CONTRACT DEFENSES

E. Lack of Authority

See Allen v. Am. Yeast, Inc., No. W201700874COAR3CV, 2018 WL 4846364 (Tenn. Ct. App. Oct.
4, 2018), appeal denied (Feb. 22, 2019). An injured party granted her mother power of attorney.
She was present during the mediation. The mother signed via the power of attorney. However, the
injured party alleged that she expressed her rejection of the settlement terms. Despite that
expression, her mother signed on her behalf. She alleges that the agreement should not be
enforced because she had not agreed to the settlement. The trial court held that the mother had
legal authority and held it was enforceable.

F. Mistake of Law

Johnson Marcraft, Inc. v. W. Sur. Co., No. 3:15-1482, 2018 WL 928198 (M.D. Tenn. Feb. 15, 2018)
The court held that the settlement was unequivocally accepted when the plaintiff through its
attorneys agreed that the additional language posed “no problem.” However, the plaintiff, in
attempting to set aside the settlement agreement, wanted to avoid by making the argument that
there was a mistake of law. The court stated, however, mistake of law is not grounds for avoiding a
contract. The court also stated, “Given that verbal agreements can be enforced, it follows that lack
of signatures are generally not fatal to the binding force of an agreement.”

IS THE MEDIATOR AN AGENT OF THE COURT?

A. In Vitakis-Valchine v. Valchine, 793 So. 2d 1094 (Fla. Dist. Ct.
App. 2001), the court stated that a contractor’s settlement may not
be set aside on the basis of duress or coercion unless the improper
influence emanated from one of the contracting parties. The
actions of a third party will not suffice. In this case, the allegation
was that the mediator coerced the wife into settling. The court
stated, “During a court ordered mediation, the mediator is no
ordinary third party but is for all intent and purposes an agent of
the court carrying out an official court order function. We hold
that the court may invoke its inherent power to maintain the
integrity of the judicial system and its processes by invalidating a
court ordered mediation settlement agreement obtained through
violation and abuse of the judicially-prescribed mediation
procedures.

B. Mediator’s testimony?
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RULE 31- MEDIATION 
CONFIDENTIALITY/PRIVILEGE

SECTION 7. Confidential and Inadmissible Evidence

Evidence of conduct, information disclosed, or any statement made in the course of a Rule 31 
Mediation is confidential to the extent agreed by the parties or provided by other law or rule of this 
State. Such evidence shall be inadmissible to the same extent as conduct or statements are 
inadmissible under Tennessee Rule of Evidence 408.  No Rule 31 Mediator may be compelled to 
testify by deposition or otherwise regarding such conduct, information, or statements. A written 
mediated agreement signed by the parties is admissible to enforce the understanding of the parties.

SECTION 10(d)
(d) The Rule 31 Mediator shall not be called as a witness in any proceeding to enforce any terms of 
the resulting mediation agreement.

SECTION 12. Privilege and Immunity
Activity of Rule 31 Mediators in the course of Rule 31 Mediations shall be deemed to be privileged 
and the performance of a judicial function and for such acts Rule 31 Mediators shall be entitled to 
judicial immunity.

APPENDIX A – Section 7. Confidentiality
(a) Required. A Neutral shall preserve and maintain the confidentiality of all ADR Proceedings 
except where required by law to disclose information. 

IS A MEDIATOR’S FEE “COSTS”?

See Reed v. Wally Conard Const., No. 03A01-9807-CH-
00210, 1999 WL 817528 (Tenn. Ct. App. Oct. 13, 1999). The
court held that Rule 54.04(2) defines discretionary costs
which are allowable as “reasonable and necessary court
reporter, expenses for depositions, trials, reasonable and
necessary expert witness fees for depositions or trials,
guardian ad litem ... .” The court went on to state, “While an
award for the cost of mediation is not expressly authorized
under Rule 54.04(2), we find that such an award is permitted
under Section 7 of Rule 37 of the Rules of Supreme Court.”


