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DISCLAIMER

Although Mr. Shields is a Rule 31 Listed Mediator and an ADR Commissioner, he is
not here in his role as an ADR Commissioner. He will not be speaking on behalf of the
ADR Commission, nor are any of his remarks to be regarded as authoritative
statements about ADR Commission policy or Rule 31. If you have any questions or
comments that need to be directed to the ADR Commission as a whole, please
submit those in writing to the Programs Manager at the AOC who will distribute them
to the appropriate Committee. If warranted, the ADR Commission Chairperson may
place the topic on the agenda for an ADR Commission Meeting. In addition, the
information provided during this training is not to be considered legal advice or the
rendering of professional services.
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ETHICS – WHAT IS IT?

Field of study

Conforming to accepted standards of professional conduct 

Self-awareness of your biases

LAWYER ETHICS - SOURCES

§ Rule 8 Code of Professional Responsibility

§ The Rules are designed to provide guidance to Lawyers and to
provide a structure for regulating conduct. Nevertheless, in
some circumstances a lawyer’s violation of a Rule may be
relevant in determining whether there was a breach of the
applicable standard of conduct.
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MEDIATOR ETHICS - SOURCES
§ Until Court “annexed,” no standards

§ State Courts, e.g. Rule 31 Standards/Appendix A

§ Federal Court “plans” for ADR (Each District has one)

§ Model “ABA” Standards of Conduct (1994/2005) – “Fundamental 
ethical guidance for persons mediating in all practice contexts”

§ Concurrent standards 

§ And Rule 2.4: Lawyer as a Neutral

ETHICAL OBLIGATIONS 
AT EACH STAGE OF THE MEDIATION PROCESS

A MEDIATOR’S GUIDE 
TO RULE 31 

Standards And Procedures 
Applicable At Each Stage Of

The Mediation Process

PODA2
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RULE 31 SETS A STANDARD OF CARE

Viewed as establishing a standard of care for mediators 

Rule 31 at Appendix A, Section 2 provides: A neutral shall adhere to the
highest standards of integrity, impartiality, and professional competence in
rendering their professional service.

ABA Model Code states:

“These Standards, unless and until adopted by a court or other
regulatory authority do not have the force of law. Nonetheless, the fact
that these Standards have been adopted by the respective sponsoring
entities, should alert mediators to the fact that the Standards might be
viewed as establishing a standard of care for mediators.”

LITIGATED ISSUES

Litigated issues addressing the conduct of lawyers and mediators fall into two
categories.

1. Cases where party raises attorney or mediator misconduct as a defense to an
enforcement action.

2. Malpractice or ethical actions against an attorney or mediator.
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ATTORNEY MISCONDUCT

Lawyer’s obligations in representing clients before, during and after mediation:

1. Advising clients about ADR

2. Duty to advise clients about settlement offers

3. Authority to settle

4. Malpractice claims

MEDIATOR MISCONDUCT

1. Mediator Bias – Conflict of Interest

2. Mediator Undue Influence – The horribles of not settling, reality testing, and 
length of session are usually factors.
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SCENARIO NO. 1

You are serving as a mediator in a Title VII employment case involving race
discrimination. The Plaintiff is claiming back pay and front pay. During your
first caucus, Plaintiff’s attorney advises you that Plaintiff will begin a new
job next week making more per hour. At the conclusion of the caucus,
Plaintiff’s attorney says, “That information about the new job is confidential.
Please keep it confidential.”

How should the mediator respond to this demand for confidentiality?  

Suggested Authorities: Rule 31, Appendix A, Section 7(a), 7(b), 5(c)

Your Answer

SCENARIO NO. 2

In a Family Law matter, the lawyer for the husband tells you his client
proposes to be the Primary Residential Parent and adds “but not really,
we want to create leverage for a later trade off." The mediator conveys
the offer to the other side.

Ethical violation by the lawyer?  By the mediator?

Suggested Authorities:  BPR Rules 4.1 and 8.4; Rule 31, Appendix A, 
Section  2(a), 5(c)

Your Answer
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SCENARIO NO. 3
You are serving as a mediator in a Title VII employment case involving race
discrimination. Title VII has caps on damages. Knowing that there are no damage
caps on claims brought under 42 U.S.C. Section 1981, you ask the Plaintiff’s attorney,
“Did you file a Section 1981 claim?” The Plaintiff is still within the statute of
limitations under Section 1981. You inform the defense attorney the Plaintiff intends
to file a 1981 action and defense counsel asks the mediator how did that “come up.”

Ethical violation?

Suggested Authorities: Rule 31 Section 10(b)(3), Section 6(a) and Tennessee
Supreme Court Access To Justice Commission Guidelines

Your Answer

SCENARIO NO. 4
The Defendant has offered $20,000 to settle. Plaintiff “dug in” at $25,000 but
is willing to “split the baby.” However, the lawyer is convinced that $20,000 is
Defendant’s top offer and tells Plaintiff, “You need to settle for the $20,000 and
any other offer is just a waste of time.” Plaintiff refuses and says, “If they will pay
$20,000, they will pay $22,500.” Mediator tells Plaintiff, “Your attorney is right.
Look, this mediation is over – settle now before they withdraw their offer.” And
the lawyer says if it does not settle, he will have to consider withdrawing. Plaintiff
settles!

Ethical violation?

Suggested Authorities: Rule 31, Appendix A – Section 5(a) and (b)

Your Answer
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SCENARIO NO. 5
The lawyer representing a homeowner in a suit against the mortgage company
calculated actual damages at $65,000. Unfortunately, the attorney made a
mathematical error and understated the actual value of $85,000.
Although the other lawyer was aware of this miscalculation, she says nothing,
tells the mediator of the miscalculation but says that it is the other side’s
problem and will not disclose the miscalculation. The mediator does not raise
the miscalculation with the other side. The parties draft a settlement agreement
resulting in a payment of $65,000.

Ethical violations?

Suggested Authorities: Appendix A, Section 1(c), Section 2(a); BPR Rules 1.6 and
4.1

Your Answer

SCENARIO NO. 6
The parties are wrapping up a settlement agreement in mediation. The clients have agreed
to all of the essential terms. Defense counsel is drafting the Agreement and half an hour
later hands the Plaintiff’s attorney the complete settlement agreement with a
confidentiality clause that prohibits the Plaintiff’s attorney from discussing anything about
the settlement and prohibits the attorney from filing another lawsuit on behalf of anyone
against the Defendant.
Ethical violation by the attorneys?

The mediator is asked by Plaintiff’s counsel if the clause is “legal.” How should the
mediator respond? What if the mediator believes (knows) the clause is illegal?

Suggested Authority: Board of Professional Responsibility Opinion No. 2018-F-166

Your Answer
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SCENARIO NO. 7
In a divorce case, the parties are in mediation. The husband’s attorney
requested from his estranged wife (who made claims of infidelity) of any
documents supporting her claim of infidelity. He discussed the matter
with the wife’s attorney who hands you copies of email correspondence
between the husband and several women. You are told the wife
obtained these messages by intercepting the husband’s emails. During
a caucus with the wife and her attorney, you provide the documents to
the Plaintiff’s attorney who immediately alleges that obtaining these
emails was unlawful under the Federal Wiretap Act and he was going to
bring an action against the wife and her attorney for the unlawful
interceptions.

What should the mediator do, if anything? 

Your Answer

SCENARIO NO. 8
Opposing counsel has provided you with electronic files that contain
metadata. You exam the metadata and notice that the Attorney
increased the initial offer they were asking for their clients. In
addition the metadata also disclosed a weakness in their position.

Violations of an Ethical Rule?

Your Answers To Question(s)

Your Answer
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SCENARIO NO. 9
You have been contacted by a Plaintiff’s lawyer to handle a
mediation. This is the first time you will have mediated a case for
this lawyer; however, you have mediated five cases for the defense
lawyer within the past two years.

Are you required to disclose the prior mediations to the Plaintiff’s
lawyer?

Suggested Authorities: Rule 31, Section 10(a)(1), Appendix A –
Section 6(b)

Your Answer

SCENARIO NO. 10
A settlement agreement has been reached in a mediation.
Subsequently, the Plaintiff files a malpractice claim against his attorney
for failure to advise him of adverse tax consequences. The Plaintiff
states that if he was aware of the tax consequences, he would not have
settled for the proposed settlement amount. Plaintiff’s attorney has
requested that the mediator testify because the mediator was present
during a caucus in which the attorney explained the tax consequences
to the Plaintiff.

Do the confidentiality provisions of Rule 31 prevent the mediator from
testifying on behalf of the accused attorney?

Suggested Authorities: Section 7, Section 10(d), Appendix A - Section 7,
ADRC Ethics Opinion 2012-0002 (attached) (citing McMahan v.
McMahan)

Your Answer
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SCENARIO NO. 11
The day before a scheduled mediation, the Plaintiff’s lawyer begins texting
with his client about a range of settlements. In addition, the mediator has
sent a text to both lawyers confirming the schedule. Shortly afterwards, the
Plaintiff’s lawyer, in texting with his client, inadvertently sends the “range of
settlement offers” to both the mediator and opposing counsel.

Has Plaintiff’s counsel committed an ethical violation? 

What should defense counsel do?

What should the mediator do?

Suggested Authorities: Rule 31, Section 5; Appendix A, Section 7; BPR Rule 
1.6

Your Answer

SCENARIO NO. 12
During a caucus, the plaintiff begins texting and tells you that he is
texting his brother (a Texas lawyer practicing in Austin, Texas) who is
giving him advice on whether to settle.

What should the mediator do, if anything?

Suggested Authorities: Your Contract*, Section 5, Appendix A -
Section 7

Your Answer

* Can confidential parameters be established through contractual
commitments (i.e. set forth in your Mediation Agreement)?
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BEST PRACTICES
1. Mediators and lawyers should search for “conflicts of interest” and err on the side of

disclosure.

2. Mediators should always use an agreement that is executed by all participants (and
initial each page).

3. Lawyers and mediators should create realistic expectations about the extent of
mediation confidentiality.

4. Mediators (particularly when dealing with unrepresented parties) need to be clear about
the process (especially the role of the mediator) and particularly when using reality
checking so that there is no misinterpretation.

5. Lawyers should anticipate the possibility of certain rights and interests of third parties
that may be implicated by the mediation.

6. Have a settlement document in its entirety signed at the conclusion of the mediation.

THANKS
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QUESTIONS?


