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ABOUT MR. SHIELDS** 

STEPHEN L. SHIELDS, JD, LLM is the founding member of Alternative Dispute Resolution Institute and a Partner in the Memphis 
law firm of Jackson, Shields, Yeiser & Holt.  He is a Tennessee Supreme Court Alternative Dispute Resolution Rule 31 General Civil 
Mediator as well as Rule 31 General Civil Mediation Trainer. Mr. Shields was recently appointed for a three-year term as a Tennessee 
Supreme Court Alternative Dispute Resolution Commission Commissioner. He is a Listed Mediator in the Mediator Profile Directory 
of the United States District Court Western District of Tennessee.  Mr. Shields is a frequent speaker and author regarding alternative 
dispute resolution topics.  He is also a founding member as well as the Chair of the Mid-South Community Justice and Mediation 
Center (CJAM).  He is the current Chair of the Tennessee Bar Association Alternative Dispute Resolution Executive Council and he is 
the immediate Past-President of the Tennessee Association of Professional Mediators. In 2015, Mr. Shields was chosen as the recipient 
of the Grayfred Gray Public Service in Mediation Award. He is an adjunct professor at the Cecil C. Humphreys School of Law at the 
University of Memphis where he is the Director of the Mediation Clinic. He has been listed in Best Lawyers since 1991. 

 
ABOUT MS. ETTINGOFF 

Ms. Ettingoff has engaged in virtually every aspect of labor and employment law practice.  She has represented employers, employees, 
and unions in litigation, contract negotiations, arbitrations, and mediations.  Current with her employment as a private attorney, Ms. 
Ettingoff held appointment to represent the City of Memphis in employment law issues and contract negotiations, and as an adjunct 
professor of Labor and Employment Law, Workers Compensation, and Ethics.  Ms. Ettingoff has also served as Manager of Pro Bono 
for Memphis Area Legal Services and is a long-time pro bono volunteer.  In addition, Ms. Ettingoff is both a Rule 31 General Civil 
Mediator, Family Mediator, and Mediator Trainer.   She is the incoming chair of the Tennessee Bar Association ADR Commission and 
a member of the Tennessee Association of Professional Mediators board.  She serves as a mediator for the EEOC, Mid-South 
Community and Justice Center, and for various faith groups.  Ms. Ettingoff is a member of the board of the Memphis Society of 
Human Resource Managers having served the Memphis Chapter as Chair of the Hospitality and Publications Committees and Co-
Chair of the 2019 Legal Conference.  Ms. Ettingoff serves on a variety of community boards, including Freedom Prep Charter School 
and Harwood Center.  In addition, she is a board member of the Community Legal Center and the Association for Women Attorneys.  
 
 She is a member of the American Bar Association – ADR Section (ADR in Labor and Employment Law committee member), Labor 
and Employment Law Section (member of Development of the Law Under the NLRA, Practice and Procedure under the NLRA, EEO, 
FLSA, and Workers Compensation committees and/or subcommittees), case reviewer for FLSA 2018/2019 midwinter publication; 
and a member of Section of Civil Rights and Social Justice (member of Bullyproof, Civil Rights and Equal Opportunity, Economic 
Justice committees)  Ms. Ettingoff also participated in the 2018 TBA Public Service Academy and is currently participating in the 
LEAD program.   
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Mary Kampa O’Mara is currently on the mediator and arbitrator panels for the American Arbitration Association and on the arbitrator 
panels for FINRA and the Better Business Bureau of Nashville.  She is listed as a Rule 31 Civil Mediator and on the roster of mediators 
for the Tennessee Association of Professional Mediators.  She has served as Chief Counsel for American General Life & Accident 
Insurance Company after serving as its Deputy General Counsel, specializing in labor and employment matters, and was instrumental 
in establishing the company’s alternative dispute resolution program. Ms. O’Mara has a J.D. from Vanderbilt School of Law.  
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* All Rights Reserved By Stephen Shields - 2019 
**  Although Mr. Shields is a Rule 31 Listed Mediator and an ADR Commissioner, he is not here in his role as an ADR Commissioner. He will 

not be speaking on behalf of the ADR Commission, nor are any of his remarks to be regarded as authoritative statements about ADR 
Commission policy or Rule 31.  If you have any questions or comments that need to be directed to the ADR Commission as a whole, please 
submit those in writing to the Programs Manager at the AOC who will distribute them to the appropriate Committee.  If warranted, the ADR 
Commission Chairperson may place the topic on the agenda for an ADR Commission Meeting. In addition, the information provided during 
this training is not to be considered legal advice or the rendering of professional services.   
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You are serving as a mediator in a Title VII employment case involving race 
discrimination. The Plaintiff is claiming back pay and front pay. During your first caucus, 
Plaintiff’s attorney advises you that Plaintiff will begin a new job next week making more 
per hour.  At the conclusion of the caucus, Plaintiff’s attorney says, “That information 
about the new job is confidential. Please keep it confidential.”   

• How should the mediator respond to this demand for confidentiality?   
 

• Suggested Authorities: Rule 31, Appendix A, Section 7(a), 7(b), 5(c) 
  

• Your Answer: 

             

             

              

 

 

In a Family Law matter, the lawyer for the husband tells you his client proposes to be the 
Primary Residential Parent and adds “but not really, we want to create leverage for a 
later trade off."  The mediator conveys the offer to the other side.   

• Ethical violation by the lawyer? By the mediator? 
 

• Suggested Authorities:  BPR Rules 4.1 and 8.4; Rule 31, Appendix A, Section  
 2(a), 5(c) 

  
• Your Answer: 

             

             

              

 

 

 

SCENARIO NO. 1 

SCENARIO NO. 2 



 

2 
 

 

You are serving as a mediator in a Title VII employment case involving race 
discrimination.  Title VII has caps on damages.  Knowing that there are no damage caps 
on claims brought under 42 U.S.C. Section 1981, you ask the Plaintiff’s attorney, “Did you 
file a Section 1981 claim?” The Plaintiff is still within the statute of limitations under 
Section 1981.  You inform the defense attorney the Plaintiff intends to file a 1981 action 
and defense counsel asks the mediator how did that “come up.”  

• Ethical violation?  
 

• Suggested Authorities:  Rule 31 Section 10(b)(3), Section 6(a) and Tennessee 
Supreme Court Access To Justice Commission  Guidelines 

 

• Your Answer: 

             
             
              
 
 
 

 
The Defendant has offered $20,000 to settle.  Plaintiff “dug in” at $25,000 but is willing to 
“split the baby.”  However, the lawyer is convinced that $20,000 is Defendant’s top offer 
and tells Plaintiff, “You need to settle for the $20,000 and any other offer is just a waste of 
time.” Plaintiff refuses and says, “If they will pay $20,000, they will pay $22,500.”  
Mediator tells Plaintiff, “Your attorney is right. Look, this mediation is over – settle now 
before they withdraw their offer.” And the lawyer says if it does not settle, he will have 
to consider withdrawing.  Plaintiff settles! 
 

• Ethical violation? 
 

• Suggested Authorities:  Rule 31, Appendix A – Section 5(a) and (b) 
 

• Your Answer: 

             
             
              
 
 

SCENARIO NO. 3 

SCENARIO NO. 5 

SCENARIO NO. 4 
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The lawyer representing a homeowner in a suit against the mortgage company calculated 
actual damages at $65,000.  Unfortunately, the attorney made a mathematical error and 
understated the actual value of $85,000.  

• Although the other lawyer was aware of this miscalculation, she says nothing, tells 
the mediator of the miscalculation but says that it is the other side’s problem and 
will not disclose the miscalculation. The mediator does not raise the miscalculation 
with the other side. The parties draft a settlement agreement resulting in a 
payment of $65,000. 
 

• Ethical violations? 
 

• Suggested Authorities: Appendix A, Section 1(c), Section 2(a); BPR Rules 1.6 and 
4.1 

 

• Your Answer: 
             
             
              
 
 

The parties are wrapping up a settlement agreement in mediation. The clients have 
agreed to all of the essential terms. Defense counsel is drafting the Agreement and half 
an hour later hands the Plaintiff’s attorney the complete settlement agreement with a 
confidentiality clause that prohibits the Plaintiff’s attorney from discussing anything 
about the settlement and prohibits the attorney from filing another lawsuit on behalf of 
anyone against the Defendant. 

• Ethical violation by attorneys? 
 

• The mediator is asked by Plaintiff’s counsel if the clause is “legal.”  How should 
the mediator respond? What if the mediator believes (knows) the clause is illegal? 
 

• Suggested Authority:  Board of Professional Responsibility Opinion No. 2018-F-
166 - Attached. 
 

• Your Answer: 
             
             
              
 

 

SCENARIO NO. 6 

SCENARIO NO. 7 
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In a divorce case, the parties are in mediation.  The husband’s attorney requested from 
his estranged wife (who made claims of infidelity) of any documents supporting her 
claim of infidelity. He discussed the matter with the wife’s attorney who hands you 
copies of email correspondence between the husband and several women. You are told 
the wife obtained these messages by intercepting the husband’s emails.  During a caucus 
with the wife and her attorney, you provide the documents to the Plaintiff’s attorney who 
immediately alleges that obtaining these emails was unlawful under the Federal Wiretap 
Act and he was going to bring an action against the wife and her attorney for the unlawful 
interceptions.   

• What should the mediator do, if anything?  
 

• Your Answer: 
             
             
              
 

 

 

Opposing counsel has provided you with electronic files that contain metadata.  You 
exam the metadata and notice that the Attorney increased the initial offer they were 
asking for their clients.  In addition the metadata also disclosed a weakness in their 
position. 

 
• Violations of an Ethical Rule? 

 
• Your Answers To Question(s) 

 
• Your Answer: 

             
             
              

 
 
 
 

SCENARIO NO. 8 

SCENARIO NO. 9 
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You have been contacted by a Plaintiff’s lawyer to handle a mediation. This is the first 

time you will have mediated a case for this lawyer; however, you have mediated five 

cases for the defense lawyer within the past two years.   

• Are you required to disclose the prior mediations to the Plaintiff’s lawyer?  
 

• Suggested Authorities: Rule 31, Section 10(a)(1), Appendix A – Section 6(b) 
  

• Your Answer: 

             
             
              

 
 

 

A settlement agreement has been reached in a mediation. Subsequently, the Plaintiff files 
a malpractice claim against his attorney for failure to advise him of adverse tax 
consequences. The Plaintiff states that if he was aware of the tax consequences, he would 
not have settled for the proposed settlement amount.  Plaintiff’s attorney has requested 
that the mediator testify because the mediator was present during a caucus in which the 
attorney explained the tax consequences to the Plaintiff.   

• Do the confidentiality provisions of Rule 31 prevent the mediator from testifying 
on behalf of the accused attorney? 
 

• Suggested Authorities: Section 7, Section 10(d), Appendix A - Section 7, ADRC 
Ethics Opinion 2012-0002 (attached) (citing McMahan v. McMahan) 
 

• Your Answer: 

             
             
              
  

SCENARIO NO. 10 
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The day before a scheduled mediation, the Plaintiff’s lawyer begins texting with his client 
about a range of settlements.  In addition, the mediator has sent a text to both lawyers 
confirming the schedule.  Shortly afterwards, the Plaintiff’s lawyer, in texting with his 
client, inadvertently sends the “range of settlement offers” to both the mediator and 
opposing counsel.   

• Has Plaintiff’s counsel committed an ethical violation?  
 

• What should defense counsel do? 
 

• What should the mediator do? 
 

• Suggested Authorities: Rule 31, Section 5; Appendix A, Section 7; BPR Rule 1.6 
 

• Your Answer: 

             
             
              
 
 
 

 
During a caucus, the plaintiff begins texting and tells you that he is texting his brother (a 
Texas lawyer practicing in Austin, Texas) who is giving him advice on whether to settle.  

 

• What should the mediator do, if anything? 
 

• Suggested Authorities: Your Contract*, Section 5, Appendix A - Section 7 
 

• Your Answer: 

             
             
              
* Can confidential parameters be established through contractual commitments (i.e. set forth in your 

Mediation Agreement)? 

SCENARIO NO. 12 

SCENARIO NO. 11 


