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Opinion in Ethics Opinion 2018-F-166

 It is improper for an attorney to propose or accept a provision in a settlement agreement

that requires the attorney to be bound by a confidentiality clause that prohibits a lawyer

from future use of information learned during the representation or disclosure of

information that is publicly available through discovery in other cases as part of the

settlement, if that action will restrict the attorney’s representation of other clients.



Opinion in Ethics Opinion 2016-F-161

 To the extent settlement provisions require attorneys to turn over documents protected by 

the lawyer work product doctrine, the provisions may be prohibited by Tennessee Rule of 

Professional Conduct 5.6(b). That is, a lawyer may not propose or agree to a settlement 

agreement that requires a lawyer to turn over work product materials as part of the 

settlement if that action will restrict his representation of other clients. 



Context: 

What was at Stake in these Two Cases?

1.Work Product

2.Future use



Ethical Questions

1. Conflict with present client

2. Violation of First Amendment Rights

3. Other



So– What Lessons are There in These 

Opinions?



For Defense Counsel

 Terms of Settlement Agreements can be confidential

 But don’t overreach

 If you want to protect documents, use protective order



Settlement Agreement Provisions That Are Okay

Confidentiality

 Non-Disparagement

See Samples



Common Provisions in Protective Orders Include

 Use restrictions (usually confined to present case.)

 Return or destruction at the end of the case.

See Samples.



Lessons for Plaintiff’s Counsel 

 Be aware of these ethics opinions.

 Be ready to put them on the table.

 Be aware that you may not be able to use these opinions to back out of a Protective 

Order to which you have already agreed.  



Lessons for Mediators

 Be aware of these opinions.

 Be ready to explore at mediation.

 Get on the table to avoid parties having trouble closing settlement. 



Lesson for Everyone: Context Counts

Contrast products liability and certain employment cases with 

litigation over misuse of confidential information or trade secrets.



And Don’t Forget Other Public Policy 

Limitations on NDAs

 Section 13307 of Tax Cuts and Jobs Act (Settlement payments and attorneys fees are not 

deductible in sexual harassment cases, where there is a NDA)

 Protected Activity under Section 7 of NLRA. 

 Whistleblower Laws



Questions and Answers 


