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Ethical Issues Pertaining to the 
“Practice Of Law” 

Inside the Dome Of Mediation: 
You Mean I Can Be Disciplined For 

Conduct Under The Dome –
I Thought That Was Secret?

JOE MANUEL

SANDY GARRETT

Tenn. Sup. Ct. R. 8, RPC 1.1
Competence

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness, and
preparation reasonably necessary for the representation.
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Tenn. Sup. Ct. R. 8, RPC 1.2
Scope of Representation and Allocation of Authority Between 

Client and Lawyer

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by RPC 1.4, shall consult
with the client about the means by which the client's objectives are to be accomplished. A
lawyer may take such action on behalf of the client as is impliedly authorized to carry
out the representation. A lawyer shall abide by a client's decision whether to settle a
matter. In a criminal case, the lawyer shall abide by the client's decision, after
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial, and
whether the client will testify.

Tenn. Sup. Ct. R. 8, RPC 1.3
Diligence

A lawyer shall act with reasonable diligence and promptness in representing a client.
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Tenn. Sup. Ct. R. 8, RPC 1.4
Communication

(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to which the
client's informed consent, as defined in RPC 1.0(e), is required by these Rules;
(2) reasonably consult with the client about the means by which the client's objectives
are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and
(5) consult with the client about any relevant limitation on the lawyer's conduct when
the lawyer knows that the client expects assistance not permitted by the Rules of
Professional Conduct or other law.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

Tenn. Sup. Ct. R. 8, RPC 1.6
Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation of a
client unless:
(1) the client gives informed consent;
(2) the disclosure is impliedly authorized in order to carry out the
representation; or
(3) the disclosure is permitted by paragraph (b) or required by paragraph (c).
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Lawson v. Brown’s Day Care Center, 
172 Vt. 574, 776 A. 2d 390 (Vt. 2001)

Wilson v. Wilson, 
282 Ga. 728, 653 S.E. 2d (2007)



4/23/19

5

Tenn. Sup. Ct. R. 8, RPC 2.4
Lawyer as Dispute Resolution Neutral

(a) A lawyer serves as a dispute resolution neutral when the lawyer impartially assists two or more
persons who are not clients of the lawyer to reach a resolution of disputes that have arisen between
them. Service as a dispute resolution neutral may include service as a mediator; an arbitrator
whose decision does not bind the parties; a case evaluator; a judge or juror in a mini-trial or
summary jury trial as described in Supreme Court Rule 31; or in such other capacity as will enable
the lawyer to impartially assist the parties resolve their dispute.

Tenn. Sup. Ct. R. 8, RPC 2.4
Lawyer as Dispute Resolution Neutral

(continued)

(b) A lawyer may serve as a dispute resolution neutral in a matter if:
(1) the lawyer is competent to handle the matter;
(2) the lawyer can handle the matter without undue delay;
(3) the lawyer reasonably believes he or she can be impartial as between the parties;
(4) none of the parties to the dispute is being represented by the lawyer in other matters;
(5) the lawyer's responsibilities to a client, a former client, or a third person, or the lawyer's personal interests will not prevent the lawyer
from providing competent and diligent service to each of the persons the lawyer will serve as a dispute resolution neutral;
(6) the lawyer communicates with each of the parties to the dispute, or their attorneys, about the lawyer's qualifications and experience as
a dispute resolution neutral, the rules and procedures that will be followed in the proceeding, and the lawyer's responsibilities as a dispute
resolution neutral; provided, however, that any party to the dispute who is represented by a lawyer may waive his or her right to all or
part of the communication required by this paragraph;
(7) the lawyer communicates with each of the parties, or their lawyers, about any responsibility of the lawyer, or a lawyer associated with
the lawyer in a firm, to a client, a former client, or third person, or a personal interest of the lawyer or a lawyer associated with the lawyer
in a firm, that presents a significant risk of materially affecting the lawyer's impartiality or materially limiting the dispute resolution
services the lawyer will provide to the parties;
(8) unless the service is pursuant to Supreme Court Rule 31, each of the parties, or their attorneys, provides informed consent, confirmed
in writing, to the lawyer's service as a dispute resolution neutral in the matter; and
(9) when the service is pursuant to Supreme Court Rule 31, the lawyer is qualified to serve in accordance with the requirements of that
Rule.
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Tenn. Sup. Ct. R. 8, RPC 2.4
Lawyer as Dispute Resolution Neutral 

(continued)

(c) While serving as a dispute resolution neutral, a lawyer shall:
(1) act reasonably to assure that the parties understand the rules and procedures that will be followed in the proceeding and the lawyer's
responsibilities as a dispute resolution neutral;
(2) act impartially, competently, and expeditiously to assist the parties in resolving the matters in dispute;
(3) promote mutual respect among the parties for the dispute resolution process;
(4) as between the parties to the dispute and third persons, treat all information related to the dispute as if it were information protected by
RPCs 1.6 and 1.8(b);
(5) as between the parties to the dispute, treat all information obtained in an individual caucus with a party or a party's lawyer as if it were
information related to the representation of a client protected by RPCs 1.6 and 1.8(b);
(6) render no legal advice to any party to the dispute, but, if the lawyer believes that an unrepresented party does not understand how a
proposed agreement might affect his or her legal rights or obligations, the lawyer shall advise that party to seek the advice of independent
counsel;
(7) accept nothing of value, other than fully disclosed reasonable compensation for services rendered as the dispute resolution neutral, from
a party, a party's lawyer, or any other person involved or interested in the dispute resolution process;
(8) not seek to coerce or unfairly influence a party to accept a proposal for resolution of a matter in dispute and shall not make any
substantive decisions on behalf of a party; and
(9) when the service is pursuant to Supreme Court Rule 31, comply with all other duties of a dispute resolution neutral as set forth in that
Rule.

Tenn. Sup. Ct. R. 8, RPC 2.4
Lawyer as Dispute Resolution Neutral 

(continued)

(d) A lawyer shall withdraw from service as a dispute resolution neutral or, if appointed by a court, shall seek the
court's permission to withdraw from service as a dispute resolution neutral, if:
(1) any of the parties so request;
(2) the lawyer reasonably believes that further dispute resolution services will not lead to an agreement resolving the
matter in dispute or that any of the parties are unwilling or unable to cooperate with the lawyer's dispute resolution
initiatives; or
(3) any of the conditions stated in paragraph (b) are no longer satisfied.
(e) Upon termination of a lawyer's service as a dispute resolution neutral, the lawyer:
(1) may, with the informed consent of all the parties to the dispute and in compliance with the requirements of RPCs
1.2(c) and 2.2, draft a settlement agreement that results from the dispute resolution process, but shall not otherwise
represent any or all of the parties in connection with the matter, and
(2) shall afford each party to the dispute the protections afforded a client by RPCs 1.6, 1.8(b), and 1.9.
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Tenn. Sup. Ct. R. 8, RPC 3.3
Candor Toward the Tribunal

(c) A lawyer shall not affirm the validity of, or otherwise use, any evidence the lawyer knows to be false.

(e) If a lawyer knows that the lawyer's client intends to perpetrate a fraud upon the tribunal or otherwise commit an offense against the
administration of justice in connection with the proceeding, including improper conduct toward a juror or a member of the jury pool, or
comes to know, prior to the conclusion of the proceeding, that the client has, during the course of the lawyer's representation, perpetrated
such a crime or fraud, the lawyer shall advise the client to refrain from, or to disclose or otherwise rectify, the crime or fraud and shall
discuss with the client the consequences of the client's failure to do so.

(f) If a lawyer, after discussion with the client as required by paragraph (e), knows that the client still intends to perpetrate the crime or
fraud, or refuses or is unable to disclose or otherwise rectify the crime or fraud, the lawyer shall seek permission of the tribunal to
withdraw from the representation of the client and shall inform the tribunal, without further disclosure of information protected by RPC
1.6, that the lawyer's request to withdraw is required by the Rules of Professional Conduct.

(g) A lawyer who, prior to conclusion of the proceeding, comes to know that the lawyer has offered false tangible or documentary evidence
shall withdraw or disaffirm such evidence without further disclosure of information protected by RPC 1.6.

(h) A lawyer who, prior to the conclusion of the proceeding, comes to know that a person other than the client has perpetrated a fraud
upon the tribunal or otherwise committed an offense against the administration of justice in connection with the proceeding, and in which
the lawyer's client was not implicated, shall promptly report the improper conduct to the tribunal, even if so doing requires the disclosure
of information otherwise protected by RPC 1.6.

Tenn. Sup. Ct. R. 8, RPC 4.1
Truthfulness in Statements to Others

(a) In the course of representing a client, a lawyer shall not knowingly make a false
statement of material fact or law to a third person.
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ABA Formal Op. 06-439 (2006)
Lawyers Obligation of Truthfulness When 

Representing a Client in Negotiation: Application to 
Caucused Mediation

Tenn. Sup. Ct. R. 8, RPC 8.3
Reporting Professional Misconduct

(a) A lawyer who knows that another lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question as to that
lawyer's honesty, trustworthiness, or fitness as a lawyer in other respects, shall
inform the Disciplinary Counsel of the Board of Professional Responsibility.
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8.1. Any attorney admitted to practice law in this State, including any formerly admitted attorney with respect to acts committed
prior to surrender of a law license, suspension, disbarment, or transfer to inactive status, or with respect to acts subsequent thereto
which amount to the practice of law or constitute a violation of this Rule or of the Rules of Professional Conduct, and any attorney
specially admitted by a court of this State for a particular proceeding, is subject to the disciplinary jurisdiction of the Court, the
Board, panels, the district committees and hearing panels herein established, and the circuit and chancery courts of this State. Any
attorney not admitted or specially admitted to practice law in this State but who engages in the practice of law in this State shall be
subject to the imposition of civil remedies and criminal prosecution pursuant to Tenn. Code Ann. § 23-3-103, and Disciplinary
Counsel shall refer such attorney to the appropriate authority(ies) for investigation and pursuit of civil remedies and/or criminal
prosecution.

Tenn. Sup. Ct. R. 9, §8.1

(a) All complaints must be submitted in writing, must contain the identity of the
complainant, and must be signed by the complainant.

Tenn. Sup. Ct. R. 9, §15.1(a)
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(c) During and following Rule 31 Mediations, Rule 31 Mediators shall:

(4) Preserve and maintain the confidentiality of all information obtained during the Rule 31 Mediation and shall not
divulge information obtained by the Rule 31 Mediator during the course of the Rule 31 Mediation without the
consent of the parties, except as otherwise may be required by law.

Tenn. Sup. Ct. R. 31
Section 10. Obligations of Rule 31 Mediators

Tenn. Sup. Ct. R. 31
Section 10. Obligations of Rule 31 Mediators

(d) The Rule 31 Mediator shall not be called as a witness in any proceeding to enforce
any terms of the resulting mediation agreement.
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(f) General Provisions

(8) Notwithstanding any other provision of this Rule, if a grievance results in a finding,
whether by admission or by decision of the Grievance Committee or the ADRC, that a Rule 31
Mediator who is also an attorney violated Rule 31 or any standard promulgated under Rule
31, and once any rights of appeal have been exhausted or have expired, the ADRC shall
report the finding to the Board of Professional Responsibility of the Supreme Court of
Tennessee.

Tenn. Sup. Ct. R. 31, §11(f)(8)

Tenn. Sup. Ct. R. 31
Appendix A, Section 1(c)

(c) General Principles. A dispute resolution proceeding under Rules 31 and 31A is
based on principles of communication, negotiation, facilitation, and problem-solving
that emphasize:
(1) the needs and interests of the participants;
(2) fairness;
(3) procedural flexibility;
(4) privacy and confidentiality;
(5) full disclosure; and
(6) self-determination.
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Tenn. Sup. Ct. R. 31
Appendix A, Section 2(b)

(b) Concurrent Standards. Nothing herein shall replace, eliminate, or render
inapplicable relevant ethical standards not in conflict with these rules which may be
imposed by the Code of Responsibility with respect to lawyers, or similar sets of
standards imposed upon any Neutral by virtue of the Neutral's professional calling.

Tenn. Sup. Ct. R. 31
Appendix A, Section 5(c)

(c) Prohibition of Misrepresentation. A Neutral shall not intentionally nor
knowingly misrepresent material facts or circumstances in the course of conducting an
ADR Proceeding.
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Tenn. Sup. Ct. R. 31
Appendix A, Section 7(a)

(a) Required. A Neutral shall preserve and maintain the confidentiality of all ADR
Proceedings except where required by law to disclose information.

Ethical Dilemma

You are mediating a series of class action cases involving the same manufacturer. The cases involve a defective transmission 
and have been referred for mediation per Tenn. Sup. Ct. R. 31 by the court. The same defense counsel has represented the car 

maker in all the mediations you have conducted.

During the course of the mediation, the lawyer for the car maker, “Giddy Up Motors”, states that the car maker settled an 
identical case in a prior mediation for $20,000 and is willing to offer the same to settle this case.  Indeed, defense counsel has 

a check for $20,000 with her payable to the plaintiff.

You were the mediator in the prior case and it actually settled for $30,000. The plaintiff is delighted and immediately accepts 
the settlement and agrees to sign a non-disclosure agreement. 
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Thank You


