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Topics

� Conflicts of Interest
� Client Confidentiality
� Technology
� Physical Evidence
� File Retention
� Retainer Agreements
� Trust Account Issues

Conflicts of Interest

� Representing Co-defendants
○ Husband/wife
○ DUI (Driver)/DUI (Passenger by Consent)
○ Multiple occupants of same vehicle “in 

possession” of contraband
○ Shoplifting Teams



12/11/18

2

� RPC RULE 1.7
� Lawyer shall not represent client if the 

representation involves a concurrent conflict 
of interest, which means:
○ Representation of one client will be directly 

adverse to another client, or
○ Significant risk that the representation of one 

or more clients will be materially limited by the 
lawyer’s responsibilities to another client, 
former client, or third person or by personal 
interest of the lawyer

� “responsibilities to another client or 
former client”
� Confidentiality of “information relating to the 

representation of the client,” pursuant to 
RPC 1.6

� Comment to RPC 1.7
� The potential for conflict of interest in 

representing multiple defendants in a criminal 
case is so grave that ordinarily a lawyer should 
decline to represent more than one co-
defendant. 

� However, where the lawyer chooses to 
undertake such a joint representation, the 
lawyer must demonstrate to the satisfaction of 
the tribunal that good cause exists to believe 
that no conflict of interest presently exists or is 
likely to exist in the future.
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Conflicts of Interest

� Can an attorney be a part-time 
prosecutor and also represent criminal 
defendants in the same county?

� State v. Jeremy White, 2002 WL 31259496 
(Tenn.Crim.App. 2002)
� Defendant indicted for attempted 1st degree 

murder, especially aggravated robbery, 
especially aggravated burglary, especially 
aggravated kidnapping that occurred on October 
29, 1999.

� Defendant retained Mark McDaniel in general 
sessions

� McDaniel was previously appointed as a part-
time prosecutor for the Town of Collierville 
Municipal Court by its Board of Mayor and 
Aldermen 

� Collierville Municipal Court was vested with 
concurrent jurisdiction with court of general 
sessions 

� For the limited purpose of prosecuting state law 
violations before the Collierville Municipal Court 
in addition to municipal ordinance violations, the 
District Attorney General for Shelby County 
appointed McDaniel to serve as his assistant.

� Notwithstanding his title of assistant district 
attorney general, McDaniel is compensated for 
his services as a part-time prosecutor solely by 
the Town of Collierville
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� McDaniel continued to represent criminal 
defendants

� However, he did not handle any state related 
cases involving criminal defendants that 
originated in the Town of Collierville.

� Also, he did not represent criminal 
defendants if the case involved a witness or 
witnesses that he previously interacted with 
in his capacity as a prosecutor.

� On July 9, 2001, the BPR issued Advisory 

Ethics Opinion No. 2001-A-742 concerning 

the “propriety of part-time Assistant District 

Attorneys’ representation of criminal 

defendants within the same judicial district”

� Board concluded….

� that such representation is ethically 
inappropriate.
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� State moved to disqualify McDaniel due to 
conflict of interest, citing the Advisory 
Opinion

� McDaniel conceded and withdrew, right?

Wrong!

� McDaniel claimed Advisory Opinion was not 
binding authority

� Said his status as ADA was for 
liability/insurance purposes only

� During 9 years as part-time prosecutor, only 
one of his prosecutions involved a Shelby 
County Sheriff’s Deputy; all others were 
Colliersville PD

� Defendant confirmed that he was aware of 
McDaniel’s position as part-time ADA

� Defendant wanted McDaniel to continue as 
his attorney.  

� McDaniel had already represented 
Defendant for two years in this case, and 
Defendant claimed he would be prejudiced 
by McDaniel’s removal
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� Trial court found that McDaniel’s position 
as a part-time ADA while simultaneously 
defending Defendant against the State 
created, at a minimum, a “perceived” 
conflict of interest

� Trial court required McDaniel to 
withdraw and provided Defendant with 
adequate opportunity to retain new 
counsel to prevent any prejudice.  (Was 
Defendant in jail?...)

� Argument – 6th Amendment right to 
council trumps a perceived conflict of 
interest that is knowingly waived by 
client

� CCA affirmed trial court’s order, but held 
that there was an ACTUAL conflict of 
interest, so waiver was not an issue.

� Defendant sought and was granted permission 
to appeal to TSC

� State v. White, 114 S.W. 3d 469 (Tenn. 2003)
� Prosecutors are expected to be impartial in the 

sense that they must seek the truth and not merely 
obtain convictions. They are also to be impartial in 
the sense that charging decisions should be based 
upon the evidence, without discrimination or bias for 
or against any groups or individuals. Yet, at the 
same time, they are expected to prosecute criminal 
offenses with zeal and vigor within the bounds of the 
law and professional conduct.
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� Defense counsel must be constantly guided by 
the obligation to pursue the defendant's interests 
and to do so to the fullest extent allowed by the 
law and applicable standards of professional 
conduct.

� “McDaniel's dual roles as assistant district 
attorney general and defense counsel in 
the same county were inherently 
antagonistic and thus, created an actual 
conflict of interest. The ethical obligations 
of these dual roles required McDaniel to 
represent the interests of two adverse 
parties simultaneously and forced him to 
attempt to reconcile his duty to vigorously 
prosecute criminal offenses on behalf of 
the State with his duty to zealously defend 
the criminal defendant.”

Conflicts of Interest

� Can a City Attorney defend a person 
being prosecuted in criminal court by the 
City Police Department?
� NO
� Formal Ethics Opinion 81-F-23
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Conflicts of Interest

� Can an attorney defend the Sheriff in a 
civil rights lawsuit and simultaneously 
represent criminal defendants charged by 
deputy sheriffs?
� Maybe, but…
� Not if the deputy sheriffs will testify in the 

criminal matter concerning material facts at 
issue in the civil suit

� Formal Ethics Opinion 85-F-92

Speaking of confidentiality…

� Docket call?

Speaking of confidentiality…

� Facebook?
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Speaking of confidentiality…

� Round table discussions in the back 
room?

� Unless there is a reasonable likelihood 
of adverse effect to the client, this Rule 
does not prohibit a lawyer from 
disclosing information relating to 
representation of a client for purposes of 
providing professional assistance to 
other lawyers, whether informally, as in 
educational conversations among 
lawyers, or more formally, as in 
continuing-legal-education lectures. 

� Thus, a lawyer may generally confer 
with another lawyer (whether or not in 
the same firm) concerning an issue in 
which the disclosing lawyer has gained 
experience through representing a client 
in order to assist the other lawyer in 
representing that lawyer's own clients.
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Confidentiality in 
Post Conviction Proceedings

� May a criminal defense attorney alleged by a 
former client to have rendered ineffective 
assistance of counsel voluntarily provide 
information to the prosecution outside the 
court supervised setting?

2013-F-156
� Tennessee Rules of Professional Conduct do 

not strictly prohibit a former defense lawyer 
alleged to have rendered ineffective 
assistance of counsel from providing 
information to the prosecution prior to or 
outside an in-court proceeding.

� Exceptions to the confidentiality rules 
permit, but do not require, the former 
defense lawyer to make limited 
voluntary disclosures of information to 
the prosecution outside the in-court 
supervised proceeding… but only to the 
extent the lawyer reasonably believes 
necessary to respond to allegations in 
any proceeding concerning the lawyer's 
representation of the client.
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Technology?

� Smart phones

Cloud Storage
� 2015-F-159
� Lawyer may use cloud-based services with regard to 

confidential client information.  However, lawyer…
� must use reasonable care to assure that client 

confidentiality is protected and client property is 
safeguarded. 

� must comply with his or her duty of competence in the 
selection and continued use of the providers of cloud-
based services. 

� must use "reasonable efforts" to ensure that the conduct 
of providers of cloud-based services is compatible with 
ethical obligations of the lawyer, and, if the lawyer is a 
partner or otherwise has managerial authority in a law 
firm, the lawyer must use "reasonable efforts" to make 
sure that the firm has measures in place to assure that 
providers of cloud-based services engage in conduct 
compatible with ethical obligations of the lawyer.

BPR Recommendations:

� Learn how the provider would handle 
the storage and security of the data;

� reasonably ensure that the provider 
abides by a confidentiality agreement in 
handling the data; and

� stay abreast of appropriate safeguards 
that should be employed by both the 
lawyer and the third party.



12/11/18

12

Lawyers should adopt 
additional safeguards…

� An agreement between cloud service provider and lawyer 
that the provider will handle confidential client information 
in keeping with the lawyer's professional responsibilities.

� If lawyer terminates use of the cloud computing services, 
the provider goes out of business, or the service 
otherwise has a break in continuity, the law firm will have 
a method for retrieving the data, the data will be available 
in a non-proprietary format that the law firm can access, 
or the firm will have access to the vendor's software or 
source code.

� Careful review of the terms of the law firm's user or 
license agreements with the provider, including the 
security policy.

� Evaluation of the cloud provider's measures for 
safeguarding the security and confidentiality of stored 
data.

Service should agree that it…

� will notify lawyer if requested to produce 
data to a third party, and provide lawyer 
with the ability to respond to the request 
before the provider produces the 
requested information;

� has procedures to respond to 
government or judicial attempts to obtain 
disclosure of client data;

Lawyer should establish internal 
policies regarding:
� backing up data to allow firm to restore 

data that has been lost, corrupted, or 
accidentally deleted;

� educating and training employees of the 
firm who use cloud computing to abide 
by all end user security measures, 
including, but not limited to, the creation 
and regular replacement of passwords.
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Physical Evidence

� Fact pattern:
� You represent client charged with burglary in 

which a necklace was taken
� You have known the victim for many years 
� Your client tells you that he can get the 

necklace taken in the burglary

� Question 1
� Can you offer to return the necklace to your 

friendly victim if she will drop the charges?

� Additional facts:
� Your client brings the necklace to your office 

before the preliminary hearing.
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� Question 2:  
� What do you do?

○ (a) Nothing – just hold on to it?
○ (b) Throw it away?
○ (c) Give it to the police and tell them you got it 

from your dirt bag client?
○ (d) give it to the police and refuse to tell them 

how or where you obtained it

� Office of Disciplinary Counsel v. 
Fitzgerald, 607 S.W. 2d 232 (Tenn. 
1980).

File Retention

� How long should a criminal defense 
attorney retain a client’s file?
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� Formal Ethics Opinion 2015-F-160
○ Generally, at least 5 years, but…
○ Throughout the length of the period of 

governmental control over the defendant
○ Files related to minors should be retained until 

their majority and the expiration of any statute 
of limitations

Retainer Agreements
� Scope of representation

� General Sessions and Circuit Court?
� Jury trial?
� Retrial or appeal?
� Sentencing hearing?
� Probation violations?

� Whether or not fee is refundable or non-
refundable
� Nonrefundable must be agreed to in writing signed by 

client
� Expenses

� No guarantee as to outcome
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Don’t forget client’s 
responsibilities
� If fee not paid in full, set out payment 

plan
� Provide all the facts of the case
� Agree to fully cooperate in the 

preparation of the case
� Agree to meet upon request
� Agree to COME TO COURT. 

Trust Account Issues

� DO NOT “BORROW” MONEY FROM 
YOUR TRUST ACCOUNT

� DO NOT COMMINGLE EARNED FEES 
WITH CLIENT FUNDS

DO NOT COMMINGLE EARNED FEES 
WITH CLIENT FUNDS

� If you do NOT have a signed retainer 
agreement that indicates fee is non-
refundable fee, DO NOT deposit that fee 
into your operating account.

� Diversion application fees?
� Credit cards?
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� TENNESSEE ATTORNEY’S TRUST 
ACCOUNT HANDBOOK 

� https://s3.amazonaws.com/bpr_website/
pdf_downloads/pdfs/000/000/062/origina
l/Tennessee_Attorney's_Trust_Account_
Handbook_9-23-2014.pdf?1418068349

Questions?

David Veile
dveile@franklin.legal

Schell & Oglesby, LLC
509 New Highway 96 West
Suite 201
Franklin, TN 37064


