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Health Law Section Sponsors 
Second-Annual Seminar 

he Tennessee Bar Association 

Health Law Section sponsored its 
second annual health and hospital law 
seminar on Friday, Oct. 12, at 

Hospital Corporation of America in 
Nashville. According to program co- 
chairs John Voigt and Dick Knight, 
the seminar was designed in response 
to the recommendations of the sec- 
tion’s members. The program included 
several Tennessee attorneys, as well as 
several out-of-state speakers with 
national reputations on health law 
topics.   

Sandy Teplitsky, of the Baltimore 
firm of Ober, Kaler, Grimes & Shriver, 

provided insights on the subject of 
fraud and abuse, including case law 
developments, “safe harbor” regula- 
tions, proposed exclusion regulations, 
the Stark legislation, and various busi- 
ness arrangements with potential 
referral sources. 

Terry Tottenham, of the Texas law 

firm of Fulbright & Jaworski, spoke on 
the subject of a hospital’s and physi- 
cian’s duty to treat patients in the 
emergency room, including a discus- 

flospital Medical Staffs in Tennessee: 

Does Membership Have Its Privileges? 
By Meg Mazzone 

W hat happens when a hospital termi- 
nates an exclusive contract with 

one physician group and enters into a new 
exclusive contract with another provider? 
Do the members of the old group retain 
their medical staff membership and clinical 
privileges? Can they continue to treat hos- 
pital patients? If so, has the hospital 
breached its contract with the new group? 
If not, what is the basis for excluding the 
old group? 

On Oct. 3, 1990, the Tennessee 
Supreme Court heard oral argument in 
Lewisburg Community Hospital v. David 
Alfredson, M.D. (Case No. 88-311-II), a 

case that has attracted the attention of the 
American Medical Association and the 
American College of Radiologists, both of 

which have filed a joint amicus brief. 

Dr. Alfredson’s exclusive radiology con- 
vact with Lewisburg Community Hospital 

stated that if the agreement were terminat- 
ed by the hospital without cause, his medi- 
cal staff privileges would not terminate   

automatically. When the hospital termi- 
nated the contract without cause, entered 

into a new contract with another group, 
and then prohibited Dr. Alfredson from 
using hospital equipment and staff because 
of the new group’s exclusive contract, Dr. 
Alfredson sued. 

The issue in Dr. Alfredson’s suit was 
whether the hospital’s action amounted to 
a termination of his medical staff appoint- 
ment and clinical privileges and whether 
the hospital had done so unlawfully 
because it failed to provide him the fair 
hearing and other procedural protections 
provided by the hospital’s medical staff 
bylaws. The hospital’s position was that it 
had taken no adverse action against Dr. 
Alfredson. Although he no longer had the 
radiology contract, he was still a member of 

the active medical staff; he simply could 
not presently exercise his clinical privi- 
leges. According to the hospital, the busi- 
ness decision to terminate Dr. Alfredson’s 

Continued on page 6   

sion of COBRA and its 1989 amend- 
ments. Virginia Hackney, of the 
Richmond, Va., office of Hunton & 

Williams, and Almeta Cooper, of the 
Office of the General Counsel, St. 
Thomas Hospital, Nashville, spoke on 
the timely subject of the Healthcare 
Quality Improvement Act and imple- 
mentation of the National Data Bank. 
Claudia Dickerson, of Nashville, dis- 
cussed the subject of “death and 
dying” with a primary focus on the 
Cruzan case and Tennessee law on the 
subject. 

Lee Barfield, C. J. Gideon and 
Frank Grace, all of Nashville, gave 
individual presentations in a panel 
covering current topics in medical 

malpractice, including ex parte com- 

munications between counsel and 
treating physicians and a hospital’s 
duty to monitor and intervene in 
patient care on a contemporaneous 
basis. Gaye Karlson, HCA’s Group 
Counsel for its Florida medical/surgi- 
cal operations, discussed Wilson v. 

Blue Cross of Southern California, et al., 
a case with potentially landmark con- 
sequences with respect to third-party 
payor liability for injuries resulting 
from the payor’s refusal to pay for fur- 
ther hospital treatment. 
V oigt and Knight noted that the 

speakers represented every facet 
of the healthcare industry, including 
taxable and non-taxable entities, 
physicians, and managers of health 
care. The approximately 100 attendees 
of the one-day conference gave high 
marks for the quality of topics, speak- 
ers and materials. Persons desiring to 
give additional input on the seminar 
should contact any member of the sec- 
tion’s executive committee.
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Anti-Dumping Laws Strengthened 
With OBRA 1989 Legislation 
By Elizabeth H. Skidmore 

n 1986, Congress enacted the 
Consolidated Omnibus Budget 

Reconciliation Act of 1985 (“COBRA”), 

which included significant provisions 
prohibiting any Medicare-participating 
hospitals with an emergency department 
from transferring unstabilized patients or 
transferring patients because of inability 
to pay. 

Recently, COBRA’s “anti-dumping” 
requirements were supplemented with 
new and more stringent provisions enact- 

ed as part of the Omnibus Budget 
Reconciliation Act of 1989 (“OBRA 
1989”). As a result of these new provi- 
sions, hospitals may face an increase in 
claims of improper emergency room 
transfers of indigent patients or failures 
to treat, as well as face the threat of sub- 
stantial penalties imposed for such 
claims. 

Under COBRA, hospitals are required 
to perform a medical screening examina-   

tion on any person presenting to the 

emergency room to determine whether 
the person is in active labor or has an 
emergency medical condition. If either 
condition is present, the hospital is 
required to stabilize the 

Effective July 1, 1990, OBRA 1989 
imposed additional restrictions against 
patient dumping. Significantly, under 
OBRA 1989, compliance with the anti- 

dumping provisions is now required as a 

  

patient’s condition prior to 
any transfer. An unstabilized 
patient can be transferred 
only if (1) the patient 
requests transfer or (2) a 
physician certifies that the 
medical benefits of treatment 
at the receiving hospital can 
be reasonably expected to 
outweigh the increased risks 

“As a result of these new provi- 
sions, hospitals may face an 
increase in claims of improper 
emergency room transfers of 
indigent patients or failures to 
treat, as well as face the threat 
of substantial penalties imposed 
for such claims.” 
  

to the patient’s condition 
caused by the transfer. Additionally, if 
one of these two exceptions is met and 
the hospital transfers an unstabilized 
patient, it must follow strict notification 
and documentation procedures prior to 
the transfer. 
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condition of Medicare participation for 
all hospitals, even those without an 

emergency department. Another impor- 
tant change imposed by OBRA 1989 is 
the requirement that all Medicare-partic-( 
ipating hospitals must now conduct a 
medical screening examination or pro- 
vide further necessary medical treatment 
prior to inquiring about the patient’s 
method of payment or insurance status. 
In addition, hospitals must maintain a 
list of on-call physicians and report any 
on-call physician who does not respond 
to an emergency call in a “reasonable” 
amount.of time. OBRA 1989 further 
requires hospitals to post, in a “conspicu- 
ous” manner, signs informing prospective 
patients of their rights, and maintain 
patient transfer records for five years after 
the transfer. 

Severe penalties can be imposed on 
both hospitals and physicians for non- 
compliance with the patient transfer 
laws. Sanctions for knowingly and will- 
fully or negligently failing to comply with 
the requirements include exclusion from 
Medicare participation, as well as civil 
money penalties of up to $50,000. In 
addition, a civil action for damages and 
other appropriate equitable relief may be 
brought by any person injured as a result ~- 
of noncompliance with the patient trans- 
fer requirements.
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Legislative Update: 
1990 Session’s Impact on Health Care Law 
By William L. Penny 

The 1990 session of the 96th 
General Assembly passed numerous 
health care measures that impact on 
health care law in Tennessee. The 
following is not intended to be a 
complete list of health care legisla- 
tion, but should be characterized as 
some of the most significant: 

Nursing Home Services 

License Fee 
Public Chapter 1090; T.C.A. §68- 

11-216 (e). This law establishes an 
annual nursing home services license 
fee of $850 per licensed bed, effective 
July 1, 1990, with a maximum annual 

fee of $10,000 for facilities with 50 
beds or less. The Commissioner of 
Health and Environment is to pro- 
mulgate rules governing collection of 
‘he fees. Contrary to popular belief, 
the fee is applied to all nursing homes 
— not just Medicaid participating 
facilities. The fee is to be terminated 
on June 30, 1991, unless extended by 

the General Assembly through subse- 
quent legislation. The bill providing 
the fee came as an amendment to a 
“caption” bill near the end of the ses- 
sion. 

(Note: the total fee expected to 
be raised amounts to approximately 
$30 million. Effective May 5, 1990.) 

\, 

Elderly Abuse Registry 
Public Chapter 594; T.C.A. §68- 

11-1003. This law was proposed by 
the Department to conform with fed- 
eral requirements. The existing 

statute made the names on the abuse 
registry confidential. The amendment 
permits public disclosure of names on 
the list in particular nurse aides or 
ithers subsequently designated by the 
federal government. Effective Feb. 
13, 1990. 

  

  

  
\, 

Durable Power of Attorney 
for Health Care 

Public Chapter 831; T.C.A. §34-6- 

210 et. seq. This significant develop- 
ment provides further legal guidelines 
to assist people in their decisions 
concerning health care when they are 
no longer capable of making a deci- 
sion for themselves. The law permits 
a principal to authorize an attorney 
in fact to make health care decisions 
for the principal. 

The law provides criteria for 
enforceability of a durable power of 
attorney. It also prohibits involve- 
ment of health care providers, 
employees, or owners of health care 
institutions in the designation pro- 
cess. This law should assist people 
with so-called “right-to-die” issues in 
a similar manner as living wills. 
Effective April 9, 1990. 

Amphetamines 
Public Chapter 934; T.C.A. §53- 

10-109. This law prohibits the pre- 
scription of amphetamines for the 
purpose of weight control and makes 
violation grounds for license denial, 
suspension or revocation. It applies to 

any licensed health care practitioner 
authorized to dispense or prescribe 
Schedule 2 controlled substances. 

(Note: The Board of Medical 
Examiners is in the process of pro- 
mulgating zules to prohibit dispensing 
or prescribing amphetamines or 
amphetamine-like substances includ- 
ing Schedule 3’s and 4’s). Effective 
April 25, 1990. 

  

y 

    

Health Facilities Commission 
Public Chapter 1022; T.C.A. §§4- 

29-210, 211; 68-11-114, 115, 116. 

The first session of the 96th General 
Assembly (1989), moved the sched- 

uled 1991 termination date of the 
Health Facilities Commission to June 
30, 1989. As a result, the commission 

was audited, and in the 1990 session, 

the General Assembly extended the 
termination date to June 30, 1990. 

With the “wind-down” period, all 
business at the Health Facilities 
Commission will cease on June 30, 
1991, unless a law is passed extending 

the commission. Sen. Cooper tacked 
on an amendment that required the 
governor to appoint a commission to 

develop and periodically update a 
state health plan for 1990-1995. The 
commission is to include representa- 
tives of the Department of Health 
and Environment, Department of 

Mental Health and Mental 
Retardation and the Health Facilities 
Commission. 

In addition, the Health Facilities 

Commission is supposed to promul- 
gate rules and regulations to establish 
policies and procedures to ensure 
independent review and verification 
of information submitted on the joint 
annual report. 

Each decision of the Health 
Facilities Commission is required to 
include written documentation and 
explanation of the factual and legal 
bases upon which a certificate of need 
is granted. 

(Note: The Government 
Operations Committee voted in July 
1990 to recommend the Commission 
be extended to June 30, 1991, thus 
making this entity the most frequent- 
ly terminated agency in state govern- 

ment.) 

(Continued on page 4)
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Legislative Update 
(Continued from page 3) 

Medical Records 
Public Chapter 1067; T.C.A. $63-2- 

101, 102, 304. In the past, there has 

been considerable confusion as to 
whether patient records were required 
to be furnished to the patient upon 
request. This law clarifies the situation 
by requiring health care providers and 
hospitals to furnish to patients, or 
patients’ authorized representatives, 
copies of their medical records upon 
written request. Of course, a reasonable 
fee may be charged for costs of copying 
and mailing records. Effective May 1, 
1990. 

“Do Not Resuscitate” 
Public Chapter 1082; T.C.A. §68- 

11-224. This law passed as a much 
scaled-down version of the original 
bill. The original bill had detailed pro- 
cedures and requirements when resus- 
citative services were to be withheld. 

The law that passed requires the 
Board for Licensing Health Care 
Facilities to promulgate rules and regu- 
lations concerning procedures for with- 
holding resuscitative services from 
patients. It requires the regulations to 
address the mechanisms for reaching 
decisions about withholding services, 
the mechanisms for resolving conflicts 
in decision-making, and the role of 
physicians, nursing staff, other person- 
nel and family members in the decision 
to withhold services. Effective May 1, 
1990. 

(Note: The Board for Licensing 
Health Care Facilities voted on Sept. 
13, 1990, to establish a task force to 

study various right-to-die issues as they 
relate to health care facilities. Part of 
the task force’s mission is to draft rules 
and regulations to implement this law). 

\ 

  

    

  

“Controlled Substance 

Prescription Act of 1990” 
Public Chapter 1083; T.C.A. §53- 

10-301, 302, 303. This bill was a com- 
promise from a proposal to implement 
“triple script,” which is opposed by 
some health care trade groups. 

In effect, the bill requires any busi- 
ness selling reportable DEA controlled 
substances on a wholesale basis to sub- 
mit that information to the Board of 
Pharmacy in the same manner as they 
do the DEA. 
The Board of Pharmacy will main- 

tain records of the name and address of 
all such businesses, the amount 
shipped, and name and address of each 

health care entity or practitioner in 
Tennessee receiving the substances. 

Effective June 1, 1990 for purpose of 

adopting rules; effective June 1, 1991 

for all other purposes. 

  
\ 

Tanning Facilities 
Public Chapter 845; T.C.A. §68-54- 

101. This law requires tanning facili- 
ties to meet specified minimum safety 
requirements and have a “trained 
attendant,” whatever that is. 

There is no administrative enforce- 
ment mechanism. Violation is a misde- 
meanor punishable by a fine of not 
more than $500 per day. Effective July 

  

1, 1990. 

Sunshine Law 
Public Chapter 815; T.C.A. §8-44- 

108. This law expressly recognizes the 
ability of a multi-member board or 
agency to meet by means of telephone 
communication. In order to do so, a 
declaration of necessity is necessany 
and all members participating must be 
able to simultaneously hear and speak 
to each other during the meeting. 
Effective April 5, 1990.   

——____|\,—_— 

Bills that did not pass, but were hotly 
debated, include: 

(1) Medicaid open formulary — 
This bill would have lifted the 
restrictions on drugs paid for by 
Medicaid. 

(2) Triple Script — This bill 

requires physicians to prepare all 
prescriptions on a three-way form. 
One of the copies stays with the 
physician, one goes to the pharmacy 
and the third goes to the state for 
tabulation. 

(3) Hospital privileges for chiro- 
practors — While no bill passed, the 
Board for Licensing Health Care 
Facilities has clarified its rules to 
permit some limited privileges. 

(4) Abolishment of the Health 
Facilities Commission — one of the 
most frequently filed bills — the 
commission was extended one year. 

(5) Removal of Ambulatory 
Surgical Treatment Centers in 
Physicians Offices from CON 
Requirements — Self explanatory. 

(6) Permitting replacement hospi- 
tals to be exempt from CON 
requirements — This bill was 
prompted by the Health Facilities 
Commission decision to deny a 
CON for a replacement hospital for 
Humana McFarland in Lebanon. 

(7) Repeal of legislation imposing 
$2 million insurance requirements 
for abortion centers that was deter- 
mined unconstitutional by the attor- 
ney general — This bill failed even 
though the department is not 
enforcing the law based on advice of 
the attorney general.
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Chair’s Comments 
A, George Bishop 

s the Section moves into its second year, I am glad to report 
that we seem to be meeting our goals. After a very success- 

ful seminar in September of 1989, the section sponsored another 

statewide seminar in Nashville on Oct. 12. Dick Knight and John 
Voigt of Nashville were responsible for this year’s seminar that 
included first-rate speakers from both within and without 
Tennessee. 

Howard Wall of Nashville is to be commended for pushing 
forward with our effort to have a section newsletter. The evi- 
dence of his work is in your hand as you read these comments. 
We hope to be able to generate two or three newsletters a year, 
and I request anyone who is interested in contributing to contact 
Howard in Nashville at (615) 244-6380. 

Our membership stands at over 120 which is excellent. Jeff 
Ockerman continues as the chair of our membership committee 
and will be working this year to make sure that all members of 
the TBA are aware of the existence of the section and of its 
activities. 

The first meeting of the section took place at the TBA 
Convention in June in Asheville, N.C. The turnout for the sec- 

tion meeting was disappointing but we did go ahead and act on 
the matters before the section. The section’s bylaws were adopted 
in the form that was circulated to the membership prior to the 
meeting. The name of the section was changed from “Health 
Care Law” to “Health Law.” I was re-elected to the position of 
chair for this year and David Lewis was elected to the position of 
chair-elect for the year 1991-1992. Following the meeting in 
Asheville, | appointed an executive committee, which consists of 
David Lewis in Knoxville, Howard Levine in Chattanooga, Frank 
Grace in Nashville, and Max Sherlton in Memphis. Theresa 
Sigmon of Memphis was elected to be the secretary of the section 
for the upcoming year. 

Lam excited that the section is off and running, and I hope 
that we can continue to build momentum by sponsoring continu- 
ing legal education programs and publishing our newsletter on a 
regular basis. Anyone who is interested in assisting with the sec- 
tion's activities should contact me in Nashville at (615) 244- 
6380. The next meeting of the section will take place at the 
Midwinter Meeting of the TBA at which time we hope to spon- 
sor a short continuing legal education program. Thanks again to 
all of you who have been supportive of our efforts to get the sec- 
tion established and operating. 

  

  

Health Law Briefs 
On Tuesday, Sept. 11, a seminar was held at Baptist 

Hospital in Nashville focusing on legal and medical issues sur- 
rounding decisions on withholding treatment and nutrition for 
terminally ill patients in the aftermath of the United States 
Supreme Court Cruzan decision. The seminar, jointly spon- 

sored by the Nashville Academy of Medicine and the Health 
Law and Medical-Legal Committees of the Nashville Bar 
Association, featured presentations by Nashville attorneys Lee 

Barfield of Bass, Berry & Sims, Jane Davis of Farris, Warfield 
& Kanaday and Mary Schaffner of Howell, Fisher & Branham. 
The conference was attended by several hundred attorneys and 
physicians in one of the first events sponsored jointly by 
Nashville physicians and attomeys in several years. While 
seminar panelists were divided on whether new legislation was 
needed in Tennessee to clarify the current state of the law, the 

panelists agreed that clients should be advised to take advan- 
tage of Tennessee laws permitting living wills and medical 
powers of attorney. 

News About Members 
Linn H. McCain, formerly of Kown, Dickerson & McCain, 

joined Healthtrust, Inc. — The Hospital Company as opera- 
tions counsel. 

Elizabeth H. Skidmore, formerly with King & Spalding in 
Atlanta, has become associated with Waller Lansden Dortch & 
Davis in Nashville, practicing in the firm’s health law section.       

  

The TBA Health Law Section Newsletter Is published by 
the Tennessee Bar Association's Health Law Section, 3622 
West End Avenue, Nashvilie, TN 37205-2403, Howard T. 
Wall Ill, Editor. Inquiries regarding the Health Law Section 
Newsletter should be sent direcily to: 

Howard T. Wall fl 
Waller Lansden Dortch & Davis 

2100 One Commerce Place 

Nashville, TN 37239 
(615) 244-6380         

Section Newsletter Needs 

Articles, Name Suggestions 
You have before you the introductory issue of the Tennessee Bar 

Association Health Law Section newsletter. The newsletter editor 
and section chair have solicited articles from a number of different 
individuals on a variety of subjects. With the first issue behind us, 
we hope attomeys will take advantage of this forum to write timely 
articles about health law developments that would interest a broad 
spectrum of Tennessee health lawyers. 

The section executive committee would like to publish the 
newsletter at least two times annually. Consequently, the spring 
publication date is anticipated in March or April. Persons interest- 
ed in submitting an article for the spring publication should contact 
Howard Wall at (615) 244-6380. Articles or news items should be 
submitted in writing by no later than Feb. 15, 1991, to Howard 
Wall, Waller Lansden Dortch & Davis, 2100 One Commerce 
Place, Nashville, TN 37239. 

Also, in advance of the spring issue, the newsletter will need a 

name. Examples of newsletter names used by other TBA sections 
include Generally Speaking, published by the General Practice 
Section; Family Practice, published by the Family Law Section; and 
Labor Letter, published by the Labor and Employment Law Section. 
Please send your suggestions to Howard Wall at the above address 
prior to Feb. 15, 1991. The section member submitting the winning 
entry will receive one of the following Grand Prizes: $10 million or 
free section membership for one year.
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Does Membership Have Its Privileges? 
Continued from page | 

Dr. Alfredson's contract did not entitle 
him to the fair hearing procedures set 
forth in the bylaws. 

The trial court granted summary judg- 
ment for the hospital, finding, among 
other things, that Dr. Alfredson’s medi- 
cal staff appointment and clinical privi- 
leges were separable and that the medical 
staff bylaws did not constitute a contract 
between Dr. Alfredson and the hospital. 

Dr. Alfredson appealed, and the Court 
of Appeals reversed, finding that, because 
the contract did not make medical staff 
membership and clinical privileges 
dependent on the contract, the medical 
staff bylaws governed the termination of 
Dr. Alfredson’s staff membership and 
clinical privileges. Going on to find that 
the bylaws do constitute a contract, the 
court held that the hospital was contrac- 
tually obligated to give Dr. Alfredson a 
fair hearing if, on remand, the trial court 
determined that he had suffered a signifi- 
cant reduction in clinical privileges. The 
hospital has appealed. 

Whatever the Supreme Court decides, 
the issue of the relationship of an exclu- 
sive contract to a physician’s staff mem- 

bership and clinical privileges will stay 
with us. Hospitals will continue to press 
for concurrent termination provisions, 

arguing that they need the flexibility for 
efficient administration; physicians will 
continue to have concerns about their 
job security, particularly when the con- 
tract is terminable on short notice with- 
out cause. 

  

It is thus more important than ever to 
consider and negotiate this issue up front 
and to find a comfortable middle ground 
that enables the ongoing relationship 
between hospital and physician to pro- 
ceed in a constructive fashion. For exam- 
ple, does the hospital really need a strict 
60 or 90 day without cause termination 
provision? Probably not in all cases. How 
about, instead, a requirement that 
“cause” (as defined by the parties in the 
contract) be found: e.g., by a majority of 
the board of trustees, before the contract 
can be terminated? With this type of pro- 
tection in the contract, a concurrent ter-   

mination provision that bypasses the 
medical staff bylaws would not operate 
nearly so harshly and would not be nearly 
so offensive to the physician contractors. 
In fact, giving the physicians some sort of 

assurance that they will not have their 
contract terminated and lose their staff 
privileges without good reason very likely ( 
will go far to foster a long-term commit- ~ 
ment on their part. Ultimately this com- 
mitment and the good faith negotiating 
flexibility demonstrated by the hospital 
will enhance the hospital’s relationship 
with its medial staff, which can only ben- 
efit all concerned. 
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