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Fair vs. Unfair Criticism 
  

The U.S. Constitution vests in the judiciary the power to decide all “cases and con- 
troversies” arising under the Constitution.'? Consequently, the judiciary is charged 
with the responsibility to interpret the laws of this country as it concerns those fun- 
damental rights enumerated (and not enumerated) in our Constitution guided by 

the rule of law and the principle of stare decisis. In upholding its constitutional man- 

date, the judiciary has decided cases addressing important human rights such as seg- 
regation, property ownership, and freedom of speech. As long ago as when Alexis 
de Tocqueville traveled the byways of our country, the judiciary’s special role was 
apparent. De Tocqueville observed that there is no significant political dispute that 
does not sooner or later wind up in American courts. The unique position of the 
judiciary stems in part from the long-standing commitment of the American peo- 
ple to the rule of law and to constitutional government. But this unique place neces- 
sarily means that the judiciary must sometimes make decisions that are unpopular, 
as it did during the Brown v Board of Education era of civil rights litigation. And 
it means that judicial criticism or attacks on the judiciary may intensify at various 
points in history. 

Informed criticism of judicial opinions serves an important function for the judi- 
ciary if it is based upon Constitutional provisions, statutes, case law, and a fair 
understanding of the facts of the case. The freedom of speech afforded to all citi- 
zens in the First Amendment is a right that is essential to any functioning democ- 
racy. Informed or responsible criticism as labeled by one author" is a constructive 
tool, because it offers the court an independent evaluation of a decision and can 
potentially point out any flaws in the court’s decision making. As Benjamin Frank- 
lin once stated, “Our critics are our friends for they do show us our faults.” 

As constructive and beneficial as responsible criticism can be, irresponsible 
~ attacks can erode public confidence and damage the court's institutional legitimacy. 

‘The last decade has seen a steady increase in extreme criticism of judges and their 

decisions. Much of the recent criticism is not focused on the creation of new legal 

  

'> Article III, Section 2. 
'* Judith S. Kaye, Safeguarding a Crown Jewel: Independence and Lawyer Criticism of 

Courts, 25 Horstra L. Rev. 703, 724 (1997). 

'? See Bill Clinton’s Statement in the Rose Garden Before the Impeachment Vote by the House 
Judiciary Committee (Dec. 11, 1998), quoting Benjamin Franklin. 
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standards or incorrect interpretations of existing law. Rather, the criticism has arisen 
because many simply do not agree with the decisions of a court.!® 

Not everyone will agree about when criticism is unwarranted, and a perfect def- 
inition of “unwarranted” criticism is not possible. But the organized bar in some 
areas has tried to create an appropriate definition and to set up programs to respond 
to it. The Evansville, Indiana Bar Association, for example, recently adopted a policy 
that lists recommended procedures for lawyers to respond to the unjust criticism of 
judges. What follows are the kinds of cases for which a response to unjust criticism 
is usually appropriate, according to the Evansville Bar Association:” 

(a) When the unjust criticism is serious and will most likely have more 
than a passing or de minimis negative effect in the community; 

(b) When the unjust criticism shows a lack of understanding of the legal 
system, the role or the bar, and/or the role of the judge, and is based at 
least partially on such misunderstanding; 

(c) When the unjust criticism is materially inaccurate, and where the inac- 
curacy is a substantial part of the criticism, so that the response does 
not appear to be formalistic or “nitpicking.” 

The common denominator in the various definitions of unjust criticism is that 
the critic is misrepresenting some aspect of the facts of the case, the law, or the pur- 
ported motivation of the judge. Bar associations involved in these response projects 
have crafted guidelines requiring that the criticism must be substantial, unfair, and 
a threat to undermine the public’s confidence in the judicial system; otherwise, no 
response will be issued. 

Unwarranted attacks on judicial opinions can come from many directions. 
Elected officials, interest groups, talk show hosts, and the media have disseminated 
articles, given speeches, and attacked the judiciary without proper foundation for 
making such statements.'® Not surprisingly, the onslaught on attacks has under- 
mined public confidence in the judiciary. As of September 2005, a survey revealed 
that more than half of American households are angry and disappointed with the 
nation’s judiciary and feel that “judicial activism” has reached crisis proportions.” 
As Indiana University constitutional law professor Charles Geyh states, “These 

  

'6 Martha Neil, Cases and Controversies: Some Decisions are all the Rage—Literally, ABA- 
Journal.com (Sept. 29, 2005). | 

7 The Evansville policy is tailored according to a model guideline suggested by the ABA 
Commission on Separation of Powers and Judicial Independence and most state bar pol- 
icies are very similar. (Visit http://www.abanet.org/govaffairs/judiciary/rbii.html] for the 
ABA's model guidelines.) According to the ABA’s 2005 Bar Activities Inventory, 67 per- 
cent of all state bars and 38 percent of all local bars have adopted some form of policy 
for responding to unjust criticism of judges. To date, few state or local defense organiza- 
tions have adopted such a policy. | 

'8 Former Minnesota Supreme Court Chief Justice Kathleen A. Blatz made these state- 
ments in her 2005 State of the Minnesota Judiciary. 

9 ‘This figure is the result of a survey of American households conducted by the ABA 
JOURNAL e-Report. | 
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results are simply scary.””° Of course, such attacks may stem from conduct by the 
judiciary that does not measure up to the ideal of impartial justice under the rule of 
law. Our Constitution creates a tension between judicial independence and account- 
ability. Maintaining a proper balance between these twin requirements of any sys- 

tem of justice based on the rule of law is essential. 

Why Judges Remain Silent and Lawyers Must Act 
  

Lawyers are uniquely positioned to respond to corrosive but unwarranted attacks on 
the judiciary. And it is essential that they do so because judicial ethics constrain the 

ability of the judiciary to respond. 
The ABA’s Model Code of Judicial Conduct mandates that judges should make 

independent decisions without fear of reprisal but also requires them to uphold the 
integrity of the judiciary by, among other things, refusing to engage in debates with 
those who question their decisions.”! Due to the ethical limitations on a judge's abil- 
ity to defend a decision, a judge has limited options in the face of unjust criticism. 

A judge may do nothing, but this option is difficult, particularly if the attacks are 
made during an election campaign. Letting the criticism go unchecked erodes pub- 
lic confidence in the integrity of the judicial decision. Also, if judges are defeated in 
election campaigns on the basis of unfair criticism, it may have a chilling effect on 
the independence of other judges on the bench. | 

Some judges may simply quit the bench. This choice, if adopted by judges facing 
unwarranted attack, would severely weaken the judiciary. Well-qualified and experi- 

enced judges could become rare in the current judicial landscape. 
Judges may protect themselves by writing well-reasoned opinions in language that 

the public can understand. A lucid decision tracing the outcome to accepted legal 
principles can be a powerful force in staving off unwarranted criticism. And it also 
provides ammunition for those who would defend the court if later unwarranted 
attacks are made. oe 

The judge may also rely on the support of lawyers and the organized bar. It is 
this option that is widely supported by many judges and by this Task Force. Local 
and national bar associations possess far more resources than judges to fight unjust 
attacks. As “officers of the court,” it is the role of lawyers to ensure that the indepen- 

dence of the judiciary is upheld and not subsumed by unwarranted attack.” As 

  

20 Martha Neil, Halfof U.S. sees Judicial Activism Crisis: ABA Journal Survey Results Sur- 

prise Some Legal Experts, ABAJournal.com, Sept. 30, 2005, available at http://www. 
abanet.org/journal/redesign/s30survey.html. 

21 ABA MopEL CopE oF JupIcIAL CONDUCT, Canon 3. | 

22 See, ABA MopeL RULE OF PROFESSIONAL ConbDuctT §8.2, Comment [3]: “To maintain 

the fair and independent administration of justice, lawyers are encouraged to continue 
traditional efforts to defend judges and courts unjustly criticized.” 
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U.S. Supreme Court Justice Anthony Kennedy has stated, “The bar must support 
the judiciary in its cause when it is under attack. Judges do not have political clout. 
They need the bar.”” 

_ A Look at the Sources of Criticism 
  

Robust criticism of the judiciary is protected by the First Amendment and the inev- 
itable result of the judiciary’s important role in our system of government. Some- 
times, appropriate criticism is generated by the conduct of those on the bench that is 
inconsistent with the rule of law. Archibald Cox once said, “A judge whose decisions 
are influenced by politics is putting the independence of the judiciary at risk.” But 
a judicial decision standing alone is not enough to rise to the level of an impeach- 
able offense. And all too often, criticism stems from a disgruntled litigant, unhappy 
with the outcome of a case, or from those who disagree with the decision of a con- 
troversial issue. Public discourse benefits from a reasoned discussion of the sources 

and parameters of judicial reasoning, but it is harmed by emotional attacks on the 
courts by individuals or groups with a vested interest in an outcome that is inconsis- 
tent with the rule of law, but is in their personal or political interest. 

The Role of the Media in Criticism of the Judiciary 
  

The media plays an enormous role in the delivery of information to people every day. 
~ One component of the information they deliver is unjust criticism of the judiciary.”4 

The media always has the power to choose how and when to report, investigate, am- 
plify, downplay, explain, and/or discuss a court opinion or the criticism an opinion is 
receiving. Although less frequent, the media also possesses the power to initiate un- 
just criticism. The media plays a key role in fostering or impeding judicial indepen- 
dence by the quality of its reporting, and its impact on public perception may be 
increasing. Media outlets are no longer limited to newspaper, television, and radio 
news reporting. Cable networks, web logs, and talk news have transformed news into 
entertainment that frequently has a special interest slant. Talk show hosts and report- 
ers have become celebrities with credibility among large segments of the public. 
When covering an unwarranted attack, the media possesses the power to educate 

the public by exposing the attack and explaining why it is unwarranted. Conversely, 
they can broadcast the substance of the unwarranted attack without explanation. In 
the former case, the media serves a constructive function by providing the facts nec- 
essary to expose the true nature of the unwarranted attack. 

  

3 Linda Greenhouse, Judges Seek Aid in Effort to Remain Independent, N.Y. Times, Dec. 
10, 1998, at A. 16. . 

24 See Gilbert S. Merritt, Courts, Media, and the Press, 41 St. Louis U. LJ. 505 (1997), 

which provides an extensive discussion of the relationship between media reports and 
the judiciary. 
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When the media occasionally fails to adequately cover judicial criticisms, this 
failure can be traced to a number of reasons. First, the writers, editors, and perform- 
ers on radio and television outlets simply may not understand the issue(s) giving rise 
to the unwarranted attack. Deadline pressures, a lack of experience in the law, and/ 
or the presence of particularly arcane or sophisticated issues all may contribute to 

the failure to fully grasp the substance of the issue. 
Second, many media outlets need to capture an audience for profit. The unwar- 

ranted attack itself is titillating to an audience and serves as a “hook” for the audi- 

ence to listen, watch, or read. Whether in the form of headline, or as the top radio 
or television story, the media source seeks to capitalize on the unwarranted attack to 

lure the greatest number of news consumers. 
The third reason for disseminating unfair criticism is that a media source may 

attempt to promote its own biases and agendas. As the field of media sources contin- 
ues to broaden with the ever-expanding population of cable television channels and 
internet outlets, these media sources must stay true to the core market for which 

they were established to serve. Cable television, talk radio, and the internet now fea- 
ture programming for almost any political or special interest viewpoint. Depend- 
ing on the nature of the unwarranted attack, it may behoove any number of media 
sources to perpetuate or further amplify the unwarranted attack to pander to their 
core market. 

Recommendations 
  

It is essential for those individuals who are concerned with the health of the judi- 
cial system to work collaboratively to educate the media on legal issues generally 
and to be available to respond to unwarranted attacks. Ensuring that the media is 
fully informed about any given issue and the role of the judiciary in that situation is 
essential for the public to be fully informed of the underlying issues and facts. For | 
most media outlets, getting the story correct still remains the goal. Those interested 
in minimizing unwarranted attacks must capitalize on that desire. 

¢ The Task Force recommends that state and local defense organizations cre- 
ate committees charged with the responsibility of responding to unjust judicial 
criticism. 

¢ SLDOs can establish guidelines for identifying “unwarranted” criticism and 
encourage their members to report instances of questionable criticism. 

¢ SLDOs are well-situated to act-as catalysts to bring together bar groups, civic 
groups, the media, the judiciary, and other elected officials to discuss, reduce, 
and try to eliminate corrosive unwarranted criticism and to expand coverage of - 
rule of law principles as they relate to legal news. 

¢ SLDOs can also implement programs to educate their members, the media, 
and the general public on the importance of the rule of law, and judicial inde- 
pendence and accountability. | 
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Introduction 
  

How we select our judges is of critical importance to the fair and impartial adminis- 
tration of justice. Courts maintain their legitimacy, not only by fairness in fact, but 
also by maintaining an appearance of fairness. Current and former members of our 
United States Supreme Court have expressed serious concerns about the increasing 
influence of money and special interests on our courts.” This influence is seen in 

both judicial election systems and commission appointment systems, which are also 
known as “appointed selection” systems.”° The Task Force has studied elective and 
appointive selection systems, the political and practical challenges posing threats 
to each system, and our recommendations for how DRI and its members can meet 
these challenges. 

Summary of Elective and Appointive Selection Systems 
  

Our federal system provides little uniformity from state to state in how judges are 
selected. In some states all judges are appointed, and in some they are all elected. 
Other states appoint their appellate judges and elect their trial judges. Many states 
allow local option so that one county may have partisan elected judges, while the 
adjacent county has non-partisan elected judges, and another county has appointed 
judges. The following brief summary of the states is derived from the “fact sheet” 
of the American Bar Association’s Standing Committee on Judicial Independence, 
which can be accessed at www.abanet.org/judind/jeopardy/fact/html.”” The sum- 
mary here deals only with the highest court in each state, most of which are called 
“supreme courts,” 

Currently, thirty-eight (38) states have some type of judicial election for judges 
on the supreme court. Seventeen (17) of those utilize a system of appointment to 
select judges.*® In one approach, a judicial selection commission recommends three 

  

29 Adam Liptak, Public Comments by Justices Veer Toward the Political, NY. Times, Mar. 
19, 2006. The article referred to speeches by Justices O’Connor and Ginsburg. 

6 Appointed systems may also be referred to as following the “Missouri Plan.” It was 
adopted in Missouri by initiative in 1940 after several very contentious elections. 

27 See also, Jan Witold Baran, “Methods of Judicial Selection/Election,” U.S. Chamber 

Institute for Legal Reform, June 2006. : 
8 Alaska, Arizona, California, Colorado, Florida, Indiana, Iowa, Kansas, Maryland, Mis- 

souri, Nebraska, New Mexico, Oklahoma, South Dakota, Utah, and Wyoming use this 
system. Tennessee uses a modified version of merit selection. 
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(3) candidates to the governor who then selects one (1) to fill the vacant position. 

Typically, after a year or two on the bench, the judge must face the electorate in a 
retention election. The judge is unopposed, so the only way he or she can lose the 
seat on the bench is if a majority of the electorate votes for removal. Following the 
initial retention election, these judges must face retention elections every few years. 
Of the remaining twenty-one (21) states that select judges through election, six (6) 
have partisan elections” and fifteen (15) have non-partisan elections,*° Finally, in 
the twelve (12) states that do not elect, the governor appoints, after which the judge 
either enjoys life tenure or is re-appointed in some manner other than election.’ 

Regardless of whether states have partisan or non-partisan elections, maintaining 
a fair and impartial judiciary is still the goal. This has become increasingly difficult 
as voters struggle to find objective information about judicial candidates while at the 
same time judicial elections became increasingly expensive and politicized. 

Concerns Regarding Election of Judges 
  

Voters find it difficult to discern the best-qualified candidates. 

One of the recurrent issues in states that elect their judges is the lack of voter par- 
ticipation in the process or their participation with inadequate knowledge about the 
candidates. It seems that voters either have a difficult time finding enough informa- | 
tion about judicial candidates, or they simply do not have enough time to analyze — 
the information they find. As one voter candidly told a study group in Washing- 
ton State,” “I have absolutely no idea who any of them [judicial candidates} are. I’m 
embarrassed to say but I couldn’: tell you a single name.” | 

Pollsters in New York found that seventy-five (75 percent) percent of the voters 
surveyed could not remember the name of the judicial candidate they had voted for 
only minutes earlier.*? In Pennsylvania's 1997 judicial elections, only three (3) out of 

  

2) Alabama, Illinois, Louisiana, Pennsylvania, Texas, and West Virginia. In Illinois and 

Pennsylvania, judges win their initial term through a contested partisan election, after 
which they run in uncontested retention elections. 

°° Arkansas, Georgia, Idaho, Kentucky, Michigan, Minnesota, Mississippi, Montana, 
Nevada, North Carolina, North Dakota, Ohio, Oregon, Washington, and Wisconsin. 

>! Connecticut, Delaware, Hawaii, Massachusetts, Maine, New Hampshire, New Jer- 

sey, New York, Rhode Island, Vermont, Virginia, and South Carolina. The District of 
Columbia also falls into this category; in lieu of a governor, the President of the United 
States appoints judges to the local courts. 

32 The study group was the Walsh Commission, which conducted interviews in public hear- 
ings throughout Washington in September 1995. It reported that the falloff from the top 
of the ballot to the judicial candidates is as high as fifty (50 percent) percent—half as 
many people cast a vote for judicial candidates as vote for the highest offices on the ballot. 

3 Nathan Heffernan, Judicial Responsibility, Judicial Independence and the Election of 
Judges, 80 Mara. L. Rev. 1031, 1045 (1997). 
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ten (10) registered voters came to the polls,** and in Wisconsin less than one (1) in 
four (4) registered voters typically participate in judicial elections.* In some states, 
voters tend to support candidates with popular political names. 

Expensive Campaigns and Political Influence 

Given the difficulty of finding information about judicial candidates and the ten- 

dency for the electorate simply to ignore judicial races, campaign expenditures seem 
to have a greater impact on judicial elections than in other elections.*° This makes 

judicial campaigns ripe for the type of sound bite attack ad that can sway unin- 
formed voters toward or away from a particular candidate. 
a 2003-2004, judicial candidates across the country combined to raise over 
46.8 million, up from $29 million in 2002. In ten (10) races across the country, 

vital candidate spending topped $1 million. Where state supreme court candi- 
dates ran head-to-head, the electorate endured TV ads by candidates, political par- 
ties, and interest groups of all kinds. A staggering $24.4 million was spent on TV 
ads in judicial elections in 2004.” 

Some judicial elections have been turned into battlegrounds over tort reform, 
land use, and social issues. The Michigan Democratic Party ran ads pronouncing 
as fact that incumbent justices “ruled against families and for corporations eighty- 
two (82 percent) percent of the time.” The Detroit Free Press thought this claim 

“border[ed] on bogus.”** 
This year in Alabama, political ads in one of the supreme court races may have hit 

a high in terms of spending. The June 6, 2006 primary featured five (5) contested, 
partisan elections for positions on the Alabama Supreme Court, all on the Republi- 
can ticket. Six (6) of the candidates and one (1) of the interest groups combined to 

spend nearly $2.7 million on television ads, which amounted to a fifty-nine (59 per- 

cent) percent increase over money spent in 2004 on Alabama judicial campaigns.” 
At the same time as political parties run attack ads, judicial candidates can now 

become active participants in discussing political issues by virtue of relaxed standards 

  

34 Lynn A. Marks & Ellen Mattleman Kaplan, Appellate Judges Should Be Appointed, Not 
Elected, Pa. L. Weexty, Dec. 8, 1997, at 4. 

> Honorable Shirley S. Abrahamson (of the Wisconsin Supreme Court), The Ballot and the 
Bench, 76 N.Y.U. L. Rev. 973, 992 (2001). 

36 Justice in Jeopardy: Report of the American Bar Association Commission on the 21st Century 
Judiciary (2003). 

7 The New Politics of Judicial Elections 2004, Justice at Stake Campaign (hereinafter New 
Politics of Judicial Elections). | 

8 Thomas A.Gottschalk, Justice Reform—To What End? By What Means?, 9 METROPOLI- 
TAN Corp. Couns. No. 11, at 1, 6-8 (Nov. 2001). 

® Brennan Center for Justice, Candidates for Alabama's Supreme Court Raise More Money, 
Invest in TV Ads at Greater Rates Than in 2004 (June 14, 2006). 
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of political speech in judicial campaigns. These relaxed standards stem from a 2002 
United States Supreme Court decision.“ | 

A recent ABA study noted the increasing politicization of the courts: In the 
latter half of the twentieth century, interest groups formed to promote a spe- 
cific political issue have become increasingly prominent in American poli- 
tics generally and more recently have begun to involve themselves in judicial 
politics... The potential for single-issue groups to influence judicial races 
may be heightened by the general absence of voter interest and participation, 
insofar as it may then be easier for a comparatively small, highly motivated 
block of voters to affect the results.“ 

A 2004 poll conducted by the Justice at Stake Campaign indicated that seventy- 
one (71 percent) percent of all Americans—and eighty-five (85 percent) percent of 
African-Americans—believe campaign contributions influence judicial decisions. 
Perhaps even more disturbing was the data collected by the same group from a poll of 
judges conducted in 2002. Forty-eight (48 percent) percent of the judges polled felt a 
“great deal” of pressure to raise money during election years. When asked how much 
influence contributions had on the decisions these judges render from the bench, four 
(4 percent) percent said “a great deal of influence,” twenty-two (22 percent) percent 
said “some influence,” and twenty (20 percent) percent said “just a little influence.” 

Concerns with Judicial Selection by Appointment 
  

Selection of judges by appointment has its own problems. The Task Force heard 
about examples of increasing political influence in states using selection through 
commission appointments. “The most persistent finding that emerges from the 
research is that the forces and influences at work in the [commission appointment] 
process seem to have a way of making themselves felt irrespective of the specific © 
selection mechanism.”” , : 

In Indiana, a state that has used an appointed selection system since 1970, Legis- 
lators recently attempted to change how members of the nominating commission are 
chosen in that state. They argued that the system has not worked fairly because in the 
last sixteen (16) years all twenty-one (21) judges appointed have been Democrats in- 
cluding five (5) supreme court judges and sixteen (16) appellate judges. During those 
years, Democrats controlled the governor’s office and therefore the ultimate appoint- 
ment. Two prior Republican governors had appointed nine judges, all Republicans. 

In Missouri, Kansas, and Arizona attempts are underway to weaken or eliminate 

appointed selection altogether. In Missouri a campaign is underway to undo the 

  

“© In Republican Party of Minnesota v. White, 536 U.S. 765 (2002), the Court invalidated 

on First Amendment grounds Minnesota’s so-called “announce clause,” which forbade 

candidates from announcing their views on disputed legal issues. 
“| Justice in Jeopardy, supra, n.12, at 18. 

42 ‘The Case for Partisan Judicial Elections, The Elections, The Federalist Society for Law and 
Public Policy Studies (2003) 
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nation’s first appointed selection system.“ In 2004 there was also a “Vote No” cam- 
paign aimed at defeating a sitting Missouri Supreme Court judge. Business and bar 
association groups are mobilizing in that state and have formed a non-profit group 
called the Missouri Law Institute to focus on public education about the court sys- 
tem and the role of fair and impartial judges.“ 

After several controversial decisions by the Kansas Supreme Court, special inter- 
est groups in that state targeted sitting justices for defeat in recent retention elec- 
tions. The Kansas legislature also attempted to enact a statute that would return the 
state to judicial elections.® 

Education and the Increasing Skepticism About the Judiciary 
  

No matter the system used by a particular state to select their judges, the pub- 
lic’s increasing skepticism of the judiciary must be addressed. The task of restoring 
confidence in the judiciary has started at the national level by the American Bar As- 
sociation, which has focused in part on educating the public on our system of gov- 
ernment with a specific focus on the judiciary. The need for such efforts became 

apparent given the findings of a recent poll conducted by the ABA in July of 2005. 
The poll showed that forty (40 percent) percent of respondents could not correctly 
identify the three (3) branches of government. The ABA President at that time, Mi- 

chael Greco, thereafter appointed a Commission on Civic Education and the Sepa- 
ration of Powers. In addition to addressing basic information on civics because of an 
“alarming increase in rhetorical and physical attacks on the judiciary,” he wanted a 
mechanism to educate the public on the importance of an independent judiciary.” 

North Carolina—An Example of a New Selection Process 
  

After experiencing its first multi-million dollar supreme court race in 2000, North 
Carolina, its bar association, legislature, and leaders within the press corps began ex- 
amining alternatives to costly elections. In 2002 the legislature enacted a compre- 
hensive Judicial Campaign Reform Act, which included a switch from partisan to 
non-partisan ballots, state funding of campaigns, and the production of voters’ guides 

statewide. The Act also lowered campaign contribution limits for those candidates 
who choose to raise private money. Funding for the plan comes primarily from the 
state’s taxpayers in the form of a voluntary check-off on the state income tax form.” 

  

43 Id. 

4 Id. 
5S Jf 

46 Michael S. Greco, President's Message, 91 A.B.A.J. 6 (2005). 

*” New Politics of Judicial Elections, supra at 37-38. | 
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Under the new North Carolina system, candidates are eligible to receive public 
funds for the general election by 1) limiting private fundraising in the year before 
the race to no more than $10,000 of seed money, 2) filing a declaration of intent 

with the state Board of Elections to participate in the public financing scheme, 3) 
collecting a total of at least $33,000, but not more than $69,000 in amounts rang- 
ing from $10 to $500, from at least 350 North Carolina registered voters (no PAC 

money is permitted), and 4) finishing first or second in the state’s primary election, 
which would put them on the ballot for the general election in November. Candi- 
dates who achieve these benchmarks are eligible to receive lump sum payments to 
their campaigns from the state and are then prohibited from engaging in any fur- 
ther campaign fundraising.” 

In 2004 the first election under the new system was held for seats on the North 
Carolina Supreme Court and the North Carolina Court of Appeals. Fourteen (14) 
of the sixteen (16) candidates who were eligible applied for public funds. Of the 
fourteen (14) who applied, twelve (12) met the benchmarks and received public 
funding. Two (2) supreme court candidates and two (2) court of appeals candidates 
won spots on the bench using public financing. One court of appeals candidate pre- 
vailed without using public funds because she was unable to qualify. No match- 
ing funds were needed. The winners included incumbents and challengers, men and 
women, African-Americans and whites, and candidates with a wide range of judicial 

philosophies. By all accounts, this was a successful election.” Even one of the los- 
ing candidates praised the system suggesting that North Carolina’s electorate need 
not worry about judicial candidates who “risk falling victim to allegations of undue 
influence of large campaign or special interest contributors.”*° 

Recommendations 
  

From the extensive review of the voluminous written materials that already exist on 
the subject of selecting judges, it is apparent there is no ‘one size fits all’ system for 
every state. Nonetheless, certain themes and principles recur in those systems that 
appear to be working effectively. Those themes and principles include the following 
characteristics: | | 

¢ The system should enhance public confidence in the administration of j justice. 
¢ The system should select judges who will be accountable to the laws and the 

constitutions of the United States and the applicable state. 

  

*8 Candidates for the court of appeals receive $137,500 and supreme court candidates 
receive $201,300. If a publicly financed candidate is outspent by a privately financed 
candidate or by third-party independent expenditures, “rescue” matching funds up to 
two times the original grant are available for the publicly financed candidate. New Poli- 
tics of Judicial Elections, supra at 38. 

*® New Politics of Judicial Elections, supra. 
© Hon. John M. Tyson, Judicial Election Campaigns: Free Speech, Public Dollars, and the 

Role of Judges (a paper presented at the Conference on Public Service and the Law at the 
University of Virginia, Feb. 12, 2005). 
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e The system should select judges who reasonably reflect the diversity of the state 
including geographic, ethnic, gender, and racial diversity as well as diverse 
experience in legal practice. 

¢ The system should ensure consideration of necessary and sufficient information 
for voters to select judges with desirable judicial characteristics. These should 
include integrity, impartiality, professionalism, legal ability, administrative 
skills, communication skills, social competence and awareness, dignity, ability 
to put aside ideological considerations, and independence. 

Several steps that states can consider to meet the principles outlined above 
include the following: | 

¢ Disclosure—“Sunshine Acts” requiring disclosure of large contributions to 
smear campaigns will make anonymous donations to such efforts impractical. 

¢ Voter Guides and Non-partisan Websites—Summaries containing informa- 
tion about the education, experience, and general backgrounds of judicial can- 
didates have proven to be very valuable tools for those voters willing to take 
the time to review the information available. The voter guides and links to the 
websites can be published in the newspaper or can be distributed to all regis- 
tered voters. 

¢ Conduct Committees—Respected individuals in the community can become 
the arbiters of campaign tactics and ethics, which will hopefully encourage 
candidates to run clean campaigns. 

¢ True Non-Partisan Nominating Commissions—Initiate whatever process is 
necessary to ensure the creation of credible, deliberative, non-partisan bodies 

to evaluate the qualifications of those seeking judicial office. 
¢ Judicial: Qualification Review Commissions—These commissions utilize sur- 
__-veys, interviews, and research to assess performance of appointed judges and 

make retention recommendations. 
¢ Judicial Candidate Training—The state government or the bar association 

can support education for first-time judicial candidates on important judi- 
cial attributes such as impartiality, procedural knowledge, dignity, and court 
administration. : 

¢ Experience Requirements—Set minimum years as a lawyer for trial court, 
intermediate appellate, and supreme court judicial candidates. 

¢ Judges as Leaders for Reform—State court judges should speak out on these 
important issues—as have United States Supreme Court Justice Ruth Ginsberg - 
and recently retired Justice Sandra Day O’Connor. 

¢ Public Financing of Judicial Elections—This issue is addressed below. 
States that continue to use election systems seem to be gravitating toward public 

financing of judicial elections. According to a survey conducted by Justice at Stake, 
efforts are currently being undertaken in several states to determine how such a sys- 
tem can be implemented. Those states include Illinois, Ohio, California, Idaho, 

Michigan, New Mexico, West Virginia, and Wisconsin. Public financing helps to 
solve issues that arise from the need to fund costly campaigns, the perception of 
the public that campaign contributions influence judicial decision-making and the 
impact that fundraising may have on judicial independence. 
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To date the only state that has adopted public financing of elections is North 
Carolina. A further review of that experience may therefore be instructive.” At least 
one other state has begun studying the applicability of the North Carolina system.” 
For a comprehensive treatment of the subject, see the report of the ABA Commis- 
sion on Public Financing of Judicial Campaigns (2001). 

What Can DRI Members Do? 
  

¢ Become involved. State and local defense organizations can join with and 
encourage other bar and civic groups to build coalitions to address the unique 
needs in their state. As defense lawyers, we are well-positioned to influence our 
client groups as well as our legislators. We understand the vital need for a fair 
and impartial judiciary and can speak to the threats we know exist. 

¢ The Task Force encourages all defense lawyers to become involved in craft- 
ing judicial election and retention procedures that are transparent and credible 
from the perspective of every interested observer. Changing long-standing tra- 
ditions for selecting and retaining judges will not come quickly or easily, and 
only a broad-based coalition of groups can make it happen. 

  

>! See Tyson, Judicial Election Campaigns, supra, note 28. | 
2 See Charlie Wiggins, Public Financing of Judicial Campaigns: Could the N.C. Model 

Work in Washington, King County Bar Bulletin (August 2006), copy at http://kcba.org/. 
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The problems facing the judicial branch of government in America are real. We cer- 
tainly cannot take for granted that elected officials will look out for judges. Indeed 
the trend seems to be moving in the other direction. Nor can we assume that judi- 
cial independence and accountability, which are the hallmarks of the rule of law in 
our system of government, will be forever in existence. 
The DRI Judicial Task Force hopes that DRI and the SLDOs can use our consid- 

erable knowledge and resources to take a leadership role in shoring up the founda- 
tion of the branch of government with which we work everyday. 
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