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IN THE CIRCUIT COURT BRANCH I 
FOR CLEARWATER COUNTY, TENNESSEE 

MARTY MCFADDEN, ) 

Plaintiff, 

v. } Case No. 90 CV 762 

LESLIE PALMER, Jury Demand 

Defendant. } 

COMPLAINT 

The Plaintiff brings this complaint, alleging as follows: 

Parties and Jurisdiction 

1. The plaintiff, Marty McFadden, is an adult resident of the State of Tennessee, 

currently residing at 1206 Grant Street, Syracuse, Clearwater County, Tennessee. 

2. Upon information and belief, the defendant Leslie Palmer is an adult resident of 

the State of Tennessee residing in Clearwater County, Tennessee. 

Cause of Action 

3. On May 11, 2003, students from Syracuse High School comprising the Syracuse 

Hawks soccer team and students from Clearwater High School comprising the Clearwater 

Cougars soccer team engaged in a scheduled and officially-sanctioned soccer game on the 

athletic field at Clearwater High School. 

4, On May 11, 2003, the defendant was a student at Clearwater High School and a 

member of the Clearwater Cougars soccer team, and played as a member of that team in the 

game against the Syracuse Hawks on that date. 

5. On May 11, 2003, the plaintiff was a student at Syracuse High School and a 
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member of the Syracuse Hawks soccer team, and played as a member of that team in the game 

against the Clearwater Cougars on that date. 

6. During the course of the soccer game on May 11, 2003, the defendant, a member 

of the team sanctioned by Clearwater High School and coached by Billy Dixon, willfully and 

deliberately, and without consent, struck the plaintiff in the face area, with his/her elbow or other 

body part, causing injury, specifically a fractured jaw. 

7. The action of the defendant was in violation of the rules of the soccer game. 

8. Based on the foregoing, the defendant is guilty of common law torts, including 

but not limited to assault, battery, recklessness, gross negligence and/or negligence. 

9. As a direct and proximate result of being struck by the defendant, the plaintiff 

received an injury, a fractured jaw, which caused the plaintiff severe pain. The plaintiff suffered 

financial loss, incurring $8,000 in hospital and medical costs. The plaintiff also suffered 

permanent injury, which will entail future medical expenses. 

WHEREFORE, plaintiff demands judgment against the defendant for compensatory 

damages in an amount to be determined by the trier of fact, for punitive damages, for 

prejudgment and post-judgment interest and such further relief as the court may deem just and 

equitable. 

The plaintiff, Marty McFadden, hereby requests that the issues of this matter be tried 

before a jury of twelve persons. 

Dated this 31st day of August, 2003. 

Respectfully submitted, 

  

Counsel for Plaintiff 
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IN THE CIRCUIT COURT BRANCH I 
FOR CLEARWATER COUNTY, TENNESSEE 

MARTY MCFADDEN, ) 

Plaintiff, } 

v. ) Case No. 90 CV 762 

LESLIE PALMER, Jury Demand 

Defendant. ) 

ANSWER 

Now comes the defendant, Leslie Palmer, and for answer to the complaint of the plaintiff, 

admits and denies as follows: 

1. With respect to the allegations in paragraph 1, the defendant does not have 

sufficient information upon which to form an opinion as to the truth of the allegations. 

2. Defendant admits the allegations contained in paragraph 2. 

3. Defendant admits allegations contained in paragraph 3. 

4, Upon information and belief, Defendant admits the allegations contained in 

paragraph 4. 

5. Defendant admits the allegations contained in paragraph 5. 

6. Defendant denies the allegations contained in paragraph 6. 

7. Defendant denies the allegations contained in paragraph 7. 

8. Defendant denies the allegations contained in paragraph 8. 

9. Defendant has insufficient information upon which to form an opinion of 

paragraph 9. Defendant does admit, agree, and stipulate to the fact that the plaintiff incurred 

medical bills in the amount of $8,000 arising out of treatment for a broken jaw first diagnosed on 
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May 11, 2003. 

9. All allegations not specifically admitted are denied. 

Affirmative Defenses 

1. The plaintiff accepted the possibility of an injury which he/she may have incurred 

in the course of the soccer game. 

2. The plaintiff failed to exercise due care for his/her own safety, and 

3. The plaintiff contributed to his/her own injury by his/her own negligence. 

WHEREFORE, defendant demands judgment as follows: 

1. That the plaintiff's complaint be dismissed; and 

2. For costs and disbursements as allowed by law. 

Dated this 26th day of September, 2003. 

Attorneys for Defendant 
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IN THE CIRCUIT COURT BRANCH I 
FOR CLEARWATER COUNTY, TENNESSEE 

MARTY MCFADDEN, ) 

Plaintiff, } 

v. ) Case No. 90 CV 762 

LESLIE PALMER, ) 

Defendant. 5 

AFFIDAVIT OF MARTY MCFADDEN 

i. My name is Marty McFadden, and I played center forward for the Syracuse 

Hawks. I wore Number 4. We’re lucky to have a wonderful coach, Lyn Pierce, who took our 

team to the state finals three times in the last five years. Two years ago we even finished second 

in the state. Our coach emphasizes teamwork and finesse, and partly as a result, we rarely have 

any injuries on the team, in practice or competition 

2. It wasn’t that way in the game on Friday afternoon, May 11th, against the 

Clearwater Cougars on their field. I’d heard that they have a reputation for playing rough, but it 

was a shock to run up against it, literally. By the end of the first half, both of my legs had been 

kicked, I had been knocked flat on my face on the ground in a scuffle, and one of their half-backs 

threatened me when I stole the ball from him/her. I think he/she said I'd regret it. I didn’t know 

his/her name then, but as a result of my injuries, I’ve learned that it was Leslie Palmer. Later, in 

the second half, we sparred over the ball again, and we both went down on the ground. Palmer 

slide-tackled me in a way I’d never dealt with before on the field. I’ve thought about it since, 

and I realize that I normaliy give way a little bit when I make contact with another player, even 

though I try to maintain control of the ball. That wasn’t the way Palmer played. Palmer just 
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kept coming at the ball and at me as much (if not more) as at the ball. [heard that Palmer claims 

that I was cursing him/her, but that’s simply not true. 

3. In retrospect I realize that Palmer’s aggressive attitude was infectious, because the 

third time the ball came between us, I was determined that he/she wasn’t going to push me 

around again. As we raced for a through bail, Palmer used his/her shoulder to push me off, and I 

leaned right back into him/her exactly the same way. Palmer responded by swinging his/her 

elbow right into my jaw. There’s no way that it was an accident. It snapped my head from left 

to right, real hard and fast. I don’t remember what happened after that (because I blacked out), 

but I ended up on the ground, trying to get back up on my hands and knees, and feeling that 

something was wrong with my mouth. I left the game. 

4. I decided to go to the hospital for X-rays, and I found out that my jaw was 

fractured. They kept me for a couple of days, and I had to have it wired shut. I survived for a 

month on a liquid diet. It was really uncomfortable and painful for a couple of months, and my 

doctor telis me Ill feel pain from it for a long time to come because a major nerve was crushed. 

I now owe $8,000 for x-rays, doctor’s bills, hospital costs, etc., from the treatment I received. 

My parents stopped their insurance coverage for me on my 18th birthday, February 20, 2003, and 

I had no insurance. My parents are separated. My mom lives in Anchorage, Alaska, and I 

haven’t seen her since she left three years ago. My father lived in Syracuse until December of 

2002 when he got a job in Kentucky. He moved up there then, and rather than take me with him 

for my last semester of school, he set me up in an apartment and paid 9 months rent, saying he 

expected me to be on my own by September. I am. I have a full-time job as a cook at the 

Corona Motel in Syracuse and I’m doing OK. I’ve talked to the business people at County 

Hospital, and we set up a time payment plan. 
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5. The injury didn’t affect my grades, but I was in so much pain I missed my own 

graduation. I’d like to be able to say that having my jaw wired shut affected my love life, but the 

truth is I haven’t been dating anybody for the past six months. I broke up with someone last 

February, but that’s another story. 

I declare under the penalty of perjury that the foregoing is true and correct. Executed this 

[Dees of November, 2003. 

FURTHER AFFIANT SAITH NOT. 

Matty Mefadden 

LAMY 

Sworn ‘iy He BuOsBi, before me 
this ce 2003. 

Pin COON 

My Commission Expires JULY 29, 2229 
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IN THE CIRCUIT COURT BRANCH I 
FOR CLEARWATER COUNTY, TENNESSEE 

MARTY MCFADDEN, ) 

Plaintiff, } 

v. 5 Case No. 90 CV 762 

LESLIE PALMER, } 

Defendant. ) 

AFFIDAVIT OF RAY SHARPE 

1. My name is Ray Sharpe, and I played on the Syracuse Hawks along with 

Marty McFadden. I played center half back. We’re good friends, both on the field and 

off. I don’t have a lot of spare time, because after school and practice every day I work 

as a clerk at MacDougail’s Pharmacy, but Marty and I often do something on the 

weekends, like go to the local semi-pro baseball games or take in a movie. 

2. Marty is a model soccer player. He/she plays clean and doesn’t mouth off. 

I wish I could say the same for the Clearwater Cougars players. 

3. Ive heard from players on other teams that Leslie Palmer was the 

roughest player in our conference. Such a reputation is effective, because players tend to 

stay out of his/her way just a little. Still, everyone thinks it’s way out of line with the 

way the game should be played. Palmer ran into me early in that game, kicking through 

me as if 1 wasn’t there. I think he/she was kicking for my shin instead of the ball. It 

looked like Palmer’s cleats may have been sharpened and were not within regulation. [ 

wish I’d brought that to the referee’s attention and maybe Palmer would’ve been kicked 

out of the game before Marty got hurt. Paimer’s behavior was something I wasn’t used



  

to, and ] admit that the next time Palmer came toward me I felt a conflict between 

wanting to get out of his/her way and wanting to deliberately body block his/her and 

provoke a real fight. It’s hard to remember to play by the rules when someone else 

ignores them. 

4. I was the closest player to Marty and Leslie Palmer when the incident 

occurred, and I saw the whole thing. Attached to this affidavit as Exhibit A is a diagram 

of the field and I have indicated where the collision took place and the location of other 

people that I can remember as of the time of the collision. After Leslie Palmer shoved 

Marty -- I didn’t see Marty shove back at all -- I saw Palmer look right at Marty: with 

murder in his/her eyes and swing his/her arm and elbow right at Marty’s face. Marty 

went down, flat on his/her back, and just lay there for a few seconds before rolling over 

and trying to get up. I ran over and helped Marty up, and it was a good thing play was 

stopped and the officials were discussing a penalty, or I might have gone over and 

punched Palmer myself. As I was standing by Marty, the officials were about ten feet 

away, and Palmer was beyond them a few more feet talking to a teammate, and I’m pretty 

sure I heard Paimer say “McFadden got what he/she deserved.” I can’t believe the 

referee didn’t give Palmer a red card and kick him/her out of the game. To be honest, I 

think I smelled whiskey on the referee’s breath. 

5. I also visited Marty in the hospital and told him/her that everybody on the 

team was upset over what had happened. I also did a real dumb thing. When Marty 

asked me who won the game -- we were behind 2 to 1 when he/she left -- I told Marty we 

won. I just couldn’t admit that we lost to that jerk. Of course Marty found out soon 

enough that we lost 3 to 2, and then I feit totally stupid for having lied.



I declare under the penalty of perjury that the foregoing is true and correct 

Executed this | ( day of November, 2003. 

FURTHER AFFIANT SAITH NOT. 

Reg Atop 2 
Ray Shérpe 

    
Lon, LARGE 

My contr} a expires, < Sl / 

Son Couns, 
“Ht 

My Commission Expires JULY 29, 2008
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IN THE CIRCUIT COURT BRANCH I 
FOR CLEARWATER COUNTY, TENNESSEE 

MARTY MCFADDEN, ) 

Plaintiff, 

v. 5 Case No. 90 CV 762 

LESLIE PALMER, 

Defendant. } 

AFFIDAVIT OF LYN PIERCE 

1. My name is Lyn Pierce, and I am the Physical Education instructor and 

soccer coach for Syracuse High School. I have been there for 10 years. I studied 

Exercise Physiology at the University of Kentucky, and taught Physical Education for 

five years at a high school in Atlanta before moving to Syracuse. In my spare time, I 

enjoy taking bicycle trips all around the state and hiking. I love nature and the outdoors 

in general. 

2. I view sports as a reflection of most other things we do in life. Through 

play in their immature years, both animals and humans learn far more than simple 

physical skills. They learn social skills, such as how to lead, when to follow, how to 

cooperate, and how to communicate. This is especially true of organized sports. I 

believe that as a coach, I have a duty to my players, as well as to the players we meet in 

competition, to teach them to play the game as well and as safely as I can. I teach my 

teams that competition is a matter of skill, control, and excellence, not an uncontrolled 

emotional combat. My primary goal in sports training is good sportsmanship, which is 

then reflected in all aspects of life, and which I believe ultimately contributes to good



social adjustment, emotional balance, and happiness. 

3. It was a few minutes into the second half, which started at about 6:30, that 

I suddenly realized something had happened. J didn’t actually see the hit, there were 

some other players in the way, but I did hear someone say “Marty’s hit” and I turned and 

looked and saw Marty on his/her back, with the Clearwater player taking off for the ball. 

Since then I have talked to all the players on the team, and everyone who was in a 

position to see the action said that the Clearwater player deliberately hit Marty, and that 

there was murder in his/her eyes when he/she did it. 

4. After play was stopped and both teams were standing around waiting for 

play to resume, I saw Billy Dixon, the Clearwater coach, walk over to his/her player and 

“give ‘em five.” That really upset me. I also couldn’t believe that the referee didn’t give 

the Clearwater player a red card and kick him/her out of the game. To be honest, I think 

the referee may have been inebriated. I noticed him/her take a swig from what looked 

like a flask during half-time. Plus a couple of my players mentioned that they could 

smell whiskey on his/her breath. 

5. Soccer is an organized game. There are rules, and there are bounds, and 

violations are by definition outside the rules of the game. Violent actions have no place in 

the game. If they did, we would have requirements for protective gear, like football 

heimets. Asa person with a degree in the field, fifteen years of teaching experience, and 

ten years of experience as a soccer coach in Tennessee, I consider myself as familiar with 

the written and unwritten rules as anybody. The actual rules we’re talking about are 

contained in Law XII, which covers fouls and misconduct. The action by Leslie Palmer 

was unquestionably violent and a violation of the rules.



I declare under the penalty of perjury that the foregoing is true and correct. 

on. 
Executed this oO day of November, 2003. 

FURTHER AFFIANT SAITH NOT. 

oh 
Lyn Pietce 

ysueetle q tee, 

Swom Lee std Bubkcigh ‘ore me 
this € Ry of Noes, 003. 
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IN THE CIRCUIT COURT BRANCH I 

FOR CLEARWATER COUNTY, TENNESSEE 

  

MARTY MCFADDEN, ) 

Plaintiff, 

v. ) Case No. 90 CV 762 

LESLIE PALMER, 5 

Defendants. ) 

AFFIDAVIT OF LESLIE PALMER 

1. My name is Leslie Palmer. I am 18 years old, and I recently graduated from 

Clearwater High School. I was on the honor roll throughout high school, I was a student council 

representative, and I was elected vice president of my junior class last year. I was also active in 

a lot of school activities: JI read the morning announcements once a week, I played alto 

saxophone in the concert band, and I played soccer and softball. Additionally, in my spare time I 

have been an avid paint-ball player and a student of Taekwondo. 

2. I was accepted to all the colleges I applied to, and I decided to go to Franklin 

University. When I turned 18, my parents gave me $50,000 for college, and although that won’t 

cover four years at Franklin, I should be able to manage with some student loans. So far J like it 

there. I intend to take classes during summer sessions so I can graduate in less than four years. 

3. The only time I have ever gotten in trouble with the law was when some friends 

and I were celebrating my eighteenth birthday. Late that night, I got busted vandalizing the 

Syracuse High School. Under a plea bargain arrangement I pled guilty to a misdemeanor and I 

performed about fifty (50) hours of community service. 

4. I played third base in the starting lineup on Clearwater High’s softball team, and I 
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played fullback on the coed soccer team. My soccer coach was Billy Dixon. Let’s get one thing 

straight: I did not hit that Syracuse player, I guess his/her name is McFadden, on purpose. I 

admit McFadden was knocked down, but he/she had beaten me to the ball earlier in the game and 

it was my job to make sure he/she didn’t do it again. Apparently McFadden’s jaw was broken, 

and he/she says I hit him/her on purpose with my elbow. Well, it simply isn’t so. McFadden had 

been in my face cursing at me all through the game, and this time as we were both going for the 

bail, he/she started shoving me, so I pushed back. I remember lifting my forearm and catching 

hinvher by accident in the chin, but I didn’t intend to strike him/her there. McFadden hit the 

ground face down, at an odd angle, and I figure that’s when any injury would have occurred. I 

only got a yellow card for the incident, so even the referee didn’t think it was serious. 

5. Also, one of my teammates - I can’t remember who - yelled to me early in the 

game that Number 4 had just taken a cheap shot and tried to kick our goalie, but that the referee 

hadn’t seen it. And after the game was stopped, as we were milling around, I heard someone say 

that McFadden got what he/she deserved, because he/she had been kicking and elbowing other 

players throughout the game. McFadden was playing just as rough as I was, so he/she was as 

responsible for his/her injury as I was. Billy Dixon came over and asked me how I was, and 

somebody on the Syracuse team started a false rumor that Coach Dixon came over and gave me 

a high five, but there was nothing like that. 

6. Just because that other player had an accident on the field is no reason to try to get 

somebody else - me - to pay for his/her doctor bills. There isn’t a remedy for every ill, and 

somebody else doesn’t always have to pay when something goes wrong. In other words, life is 

tough. McFadden knew the risks of the game just like the risks any time you play a sport. For 

example, in my junior year while playing third base, I took a throw from the catcher and tried to 
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tag a rumner stealing third, but he/she rammed me with his/her helmet to try to knock the ball 

loose. It knocked me out and my family incurred some medical bills associated with that injury, 

but I didn’t try to sue the runner. 

7. Besides, even if some teams think the Cougars plays rough, that’s the way we’ve 

been coached to play, so it wouldn’t be my fault anyway. Coach Dixon encourages us to play 

assertively, and drives the point home by benching us for a period if we screw up an opportunity 

to go for the ball. 

I declare under the penalty of perjury that the foregoing is true and correct. Executed this 

Keay of November, 2003. 

FURTHER AFFIANT SAITH NOT. 

ded Woe 
stele eeg gy, Leslié Palmer 

. uy w) wralt YU. Bais, 
Sworn to and Otseribéct wbibyeme this 
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“", 

  

‘PUBLIC + 
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“2, Soy ak : . 
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IN THE CIRCUIT COURT BRANCH I 
FOR CLEARWATER COUNTY, TENNESSEE 

MARTY MCFADDEN, ) 

Plaintiff, ) 

Vv. ) Case No. 90 CV 762 

LESLIE PALMER, 5 

Defendant. 5 

AFFIDAVIT OF BILLY DIXON 

1. My name is Billy Dixon, and I coach the Clearwater Cougars varsity coed 

soccer team, as well as two coed teams in the Municipal Recreation Association League. 

Thave a Physical Education degree from Franklin University, and P’ve been a high school 

coach for fifteen years. I am divorced, but I have two children, seven and twelve, and 

most of my non-working energy goes to them. They are involved in sports and I am 

strongly encouraging them to excel in those activities. 

2. Leslie Palmer was one of my best players, and I think it’s absurd that 

another player is suing him/her for a playing field injury. I saw the whole thing from the 

sideline across the field. They both went for the ball, they collided, and the Syracuse 

player’s face connected with Leslie’s upper arm as they both spun around. McFadden 

then sprawled on his/her face on the field and rolled over on his/her back. At first I 

thought McFadden was faking it so that the referee would give Leslie a red card. I heard 

that tree-hugging coach from Syracuse claims that I gave Leslie a high-five after the 

collision. I have no recollection of that ever happening and don’t think it did. If it did, it 

was before I realized that McFadden was injured and was simply to congratulate Palmer



for playing weil in general. 

3. Playing rough is an inherent part of the game, and it is dealt with by 

penalties within the game. When the ball goes out of bounds or a rule is broken, play 

stops, maybe a yellow card is given, and play resumes. When play gets rough enough, 

the game is stopped, and if the violation is serious enough, a red card sends a player out. 

Those are the rules of the game. Players understand that, and they play the game 

knowing that rules may be violated, and penalties may be handed out. It’s not like 

Palmer was carrying a weapon. Also, like rules anywhere, including those rules of life 

called laws, good players take calculated risks with them. Not everyone is familiar with 

soccer strategy, so I won't give a soccer example, but most people are familiar enough 

with football to know that in football a good defensive back will interfere with a pass 

receiver and take a serious penalty rather than let em catch a touchdown pass. 

4. Do we have to live our lives so that no one is ever hurt or ever loses? 

Why do we play competitive sports, then? There is no better way to learn about 

competition than through organized sports, and life is competitive. Sports prepare young 

people for the adult world. The goai in life is to win, as the goal of any sport is. The 

only way to measure success is on the scoreboard. What happens when you lose? 

You’re a has-been, a loser, an also-ran, who nobody needs to remember. Who cares any 

more about Michael Dukakis, or Adlai Stevenson, or Stephen Douglas? Who even 

remembers them at all for anything but losing? I’m very proud of the fact that in ten 

years I’ve sent teams to state seven times and won two state championships. That’s a lot 

more than somebody like Syracuse’s coach can say.



I declare under the penalty of perjury that the foregoing is true and correct. 

Executed this } ? day of November, 2003. 

FURTHER AFFIANT SAITH NOT. 
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IN THE CIRCUIT COURT BRANCH I 
FOR CLEARWATER COUNTY, TENNESSEE 

MARTY MCFADDEN, ) 

Plaintiff, ) 

v. Case No. 90 CV 762 

LESLIE PALMER, } 

Defendant. ) 

AFFIDAVIT OF FRAN BURNES 

1. My name is Fran Burnes, and I am a professional football referee. During 

the off-season I go down to the Bahamas where J own a part interest in a restaurant and 

dive shop called the Galloping Conch. I enjoy scuba, and I enjoy the pace of life there, 

but what gives me the most pleasure is being close to the playing field. [’m too old to 

participate now, but I played football and soccer at the high school and college levels, 

and I still enjoy working with young people, so I have a standing arrangement with Billy 

Dixon to referee whenever Clearwater High School’s schedule and mine coincide. 

2. I was on the field on May 11th when the incident in question took place. 

In ali honesty, J must admit that I didn’t see it as well as I should have. Another Syracuse 

player stopped right in front of me, and I was looking to see where the goalie was, just as 

it happened. I whistled play to a stop, and talked to a couple of players, including Leslie 

Palmer. Leslie said he/she didn’t hit the other player intentionally, so I just gave him/her 

a warning. [ve refereed many Clearwater High School games and I know that Billy 

coaches his/her kids to play aggressively, and 1 think that other players in the past have 

misinterpreted that as being too violent.



3. I’ve heard rumors that I had been drinking during the game. That’s simply 

not true. Although I may have been to a bar much earlier in the day, I’m always sober 

when I referee. On some chilly days (like the day of the game) I will pour hot chocolate 

ina flask, which is easy to carry while on the field. 

4. In my professional opinion, and J have much more experience than the 

average person, a certain aggressiveness is appropriate in soccer, even in high school 

soccer. There are rules which govern the sport, and the officials are responsible for 

infractions, more so in soccer even than in other sports. In addition to the formal rules of 

a sport, there are unwritten understandings about how certain games are played, and 

specifically for how much physical contact is acceptable. Now I admit that there are 

things that could take place on a playing field, like drawing a gun and shooting someone, 

which would be so far outside the way the game is played that they would have to be 

dealt with by other authorities, but in my professional opinion, hitting someone -- even if 

that is what Leslie did -- is an occasional if unfortunate part of the sport. It would be 

unbelievably disruptive, and probably bring sports in this country to a grinding halt if our 

mushrooming litigiousness led players to sue each other for every rules violation. It 

would be crazy for the courts to try to replace referees. In fact, soccer is unusual because 

its rules are called “laws”, and a referee in soccer is expected to be more of an interpreter 

of laws than an applier of strict rules. Just think: we could use instant replays and 

glacially slow courts to appeal every penalty call in football, and we could have a judge 

on call to review every ball and strike in baseball. Madness. It could potentially lead to 

the end of high school sports.



I declare under the penalty of perjury that the foregoing is true and correct. 

Executed this (aay of November, 2003. 

FURTHER AFFIANT SAITH NOT. 
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RELEVANT LAW! 

Negligence 

Negligence is the failure to use ordinary or reasonable care. It is either doing something 

that a reasonably careful person would not do, or the failure to do something that a reasonably 

careful person would do, under all of the circumstances in this case. 

A person may assume that every other person will use reasonable care, unless a 

reasonably careful person has cause for thinking otherwise. 

Gross Negligence/Recklessness 

Gross negligence or recklessness is a negligent act done with utter lack of concern for the 

safety of others, or an act done with such reckless disregard for the rights of others that a 

conscious indifference to the consequences can be implied. 

Willful or Wanton Misconduct 

Willful or wanton misconduct is intentional wrongful conduct, done either with 

knowledge that serious injury to another will probably result, or with a wanton and reckless 

disregard of the possible results. It does not require an intent to injure or harm the plaintiff 

individually. 

Comparative Fault 

If the jury finds that more than one of the parties is at fault, it will then compare the fault 

of the parties. 

' The following is adapted from the Tennessee Pattern Jury Instructions. 
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A party is at fault if it was negligent and the negligence was a legal cause of the injury or 

damage for which a claim is made. 

Fault has two parts: negligence and legal cause. Negligence is the failure to use 

reasonable care. It is either doing something that a reasonably careful person would not do, or 

the failure to do something that a reasonably careful person would do, under circumstances 

similar to those shown by the evidence. A person may assume that every other person will use 

reasonable care unless the circumstances indicate the contrary to a reasonably careful person. 

The second part of fault is legal cause. A legal cause of any injury is a cause which, in 

natural and continuous sequence, produces an injury, and without which the injury would not 

have occurred. A single injury can be caused by the negligent acts or omissions of one or more 

persons. 

If a jury finds that a party was negligent and that the negligence was a legal cause of the 

injury or damages for which a claim was made, the jury has found that party to be at fault. The 

plaintiff has the burden to prove the defendant’s fault. If the plaintiff fails to do so, the jury 

should find no fault on the part of the defendant. Likewise, the defendant has the burden to 

prove the plaintiffs fault. If the defendant fails to do so, the jury should find no fault on the part 

of the plaintiff. If the jury finds more than one person to be at fault, the jury must then determine 

the percentage of fault chargeable to each of them. 

The jury must also determine the total amount of damages sustained by any party 

claiming damages. 

A party claiming damages will be entitled to damages if that party’s fault is less than 50% 

of the total fault in the case. A party claiming damages who is 50% or more at fault, however, is 

not entitled to recover any damages whatsoever. 
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The jury should not apportion fault to the plaintiff if it determines that the defendant's 

conduct was intentional. 

Assumption of Risk 

Assumption of the risk occurs when a person consents to be exposed to a dangerous 

condition or activity. The defendant must prove by a preponderance of the evidence that, prior to 

the time of the injury, the plaintiff agreed to accept the particular risk of harm that caused the 

injury. 

If the jury finds that the plaintiff has agreed to assume the risk of harm arising from 

negligent conduct on the part of the defendant, the jury should take that finding into 

consideration in apportioning fault. The jury should not apportion any fault to the plaintiff for 

assumption of risk if it determines that the defendant's conduct was willful, reckless or grossly 

negligent. 

Punitive Damages 

Punitive damages may only be awarded if the jury finds that the plaintiff has suffered 

actual damage as a legal result of the defendant’s fault and the jury has made an award for 

compensatory damages. The purpose of punitive damages is not to further compensate the 

plaintiff but to punish a wrongdoer and deter others from committing similar wrongs in the 

future. Punitive damages may be considered if, and only if, the plaintiff has shown by clear and 

convincing evidence that a defendant has acted either intentionally, recklessly, maliciously, or 

fraudulently. 
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Clear and convincing evidence is a different and higher standard than preponderance of 

the evidence. It means that the defendant’s wrong, if any, must be so clearly shown that there is 

no serious or substantial doubt about the correctness of the conclusions drawn from the evidence. 

A person acts intentionally when it is the person’s purpose or desire to do a wrongful act 

or to cause the result. 

A person acts recklessly when the person is aware of, but consciously disregards a 

substantial and unjustifiable risk of injury or damage to another. Disregarding the risk must be a 

gross deviation from the standard of care that an ordinary person would use under all the 

circumstances. 

A person acts maliciously when the person is motivated by ill will, hatred or personal 

spite. 
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FEDERATION INTERNATIONALE 
DE FOOTBALL ASSOCIATION 

  

    

Laws of the Game 

LAW XI). — FOULS AND 
MISCONDUCT 

A player who intentionally commits any 
of the following nine offences: 
(a) Kicks or attempts to kick an opponent; 
(b) Trips an opponent, i.e., throwing or 

attempting to throw him by the use of 
the legs cr by stooping in front of or 
behind him; 

(c) Jumps at an opponent; 
(¢) Charges an opponent in a violent or 

dangerous manner; 
{e) Charges an opponent from behind unless 

the fatter is obstructing; 
() Strikes or attempts to strike an oppo- 

nent or spits at hint; 
(g) Holds an opponent; 
(h) Pushes an opponent; 
(i) Handles the ball, Le., carries, strikes or 

propels the ball with his hand or arm. 
(This does not apply to the goalkeeper 
within his own penalty-area); 

shall be penalised by the award of a direct 
free-kick to be taken by the opposing team 
from the place where the offence occurred, 
unfess the offence is committed by a player 
in his opponents’ goal area, in which case, 
the free-kick shali be taken from a point 
anywhere within that half of the goal area In 
which the offence occurred. 

Should a player of the defending team 
intentionally commit one of the above nine 
offences within the penalty-area he shall be 
penalised by a penalty-kick. 

A penalty-kick can be awarded Irrespec- 
tive of the position of the ball, if in play, at 
the time an offence within the penalty-area 
is committed. 

A player committing any of the flie fol- 
lowing offences: 
4. Playing in a manner considered by the 

Referee to be dangerous, e.g., attempt- 
Ing to kick the ball while held by the 
goalkeeper; 

2. Charging fairly, l.e., with the shoulder, 
when the ball is not within playing dis- 
tance of the players concerned and they 
are definitely not trying to play it; 

3. When not pfaytng the bail, intentionally 
obstructing an opponent, Le., running 
between the opponent and the ball, or 
interposing the body so as to form an 
obstacle to an opponent; 

4, Charging the goalkeeper except when he 
(a} is holding the bill; 
{b) is obstructing an opponent: 
(c) has passed outside his goxbarea,   

Decisions of the in terna tional Board 

(1) If the goalkeeper either intentionally 
strikes an opponent by throwing the ball 
vigorously at him or pushes him with the 
ball while holding if, the Referee shatl award 
a penalty-kick, If the offence took place 
within the penalty-area. 
(2) If a player deliberately turns his back 
to an opponent when he is about to be 
tackled, he may be charged but not ina 
dangerous manner. 
{3) in case of body-contact in the goal- 
area between an attacking player and the 
opposing goalkeeper not in possession of 
the ball, the Referee, as sole judge of 
intention, shall stop the game if, in his 
opinion, the action of the attacking player 
was intentional, and award an indirect free- 
kick. 
(4) If a player leans on the shoulders of 
another player of his own team in order to 
head the ball, the Referee shall stop the 
game, caution the player for ungentle 
manly conduct and award an indirect free- 
kick to the opposing side. 
(5) A player’s obligation when joining or 
rejoining his team after the start of the 
match to ‘report to the Referee’ must be 
interpreted as meaning ‘to draw the atten- 
tion of the Referee from the touch-tine’. 
The signal from the Referee shall be made 
by a definite gesture which makes the player 
understand that ha may come into the field 
of play; It is not necessary for the Referee 
to wait until the game is stopped (this does 
not apply in respect of an infringement of 
Law IV}, but the Referee is the sole judge of 
the moment in which he gives his signal of 
acknowledgement. 
(6) The letter and spirit of Law XII do not 
oblige the Referee to stop a game to admin- 
ister a caution. He may, if he chooses, apply 
the advantage. If he does apply the advan- 
tage, he shall caution the player when play 
stops. 
(7) If a player covers up the ball without 
touching it in an endeavour not to have it 
played by an opponent, he obstructs but 
does not infringe Law XII para. 3 because 
he ts already In possession of the ball and 
covers it for tactical reasons whilst the ball 
remains within playing distance. In fact, he 
is actually playing the ball and does not 
commit an infringement: in this case, the 
player may be charged because he Is in fact 
playing the hall. 
{8) If a player intentionally stretches his 
arms to obstruct an opponent and steps 
from one side to the other, moving his arms 
up and down to delay his opponent, forcing 
him to change course, but does not make 
“bodily contact™ the Referee shall caution 
the player for ungentlemanly conduct and 
award an indirect free-kick, 
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Lows of the Game 

5. When playing as a goalkeeper and within 
his own penalty-area: 
(a) from the moment he takes control 

of the ball with his hands, he takes 
more than 4 steps in any direction 
whitst holding, bouncing or throw- 
ing the ball in the air and catching it 
again, without releasing It into play, 
or, having released the bal! Into play 
before, during or after the 4 steps, 
he touches It again with hls hands, 
before It has been touched or played. 
by another player of the same team 
outside of the penalty area, or by a 
player of the opposing team either 
inside or outside of the penalty area, 
or: 

(b) indulges in tactics which, in the opin- 
ion of the Referee, are designed 
merely to hold up the game and thus 
waste time and so give an unfair 
advantage to lis own team. 

shall be penalised by the award of an indi- 
rect free-kick to be taken by the opposing 
side from the place where the Infringement 
occurred, subject to the over-riding condi- 
tions imposed in Law XiIll. 

A player shalt be cautioned If: 

@ he enters or re-enters the field of play to 
Join or rejoin his team after the game 
has commenced, or leaves the field of 
play during the progress of the game 
(except through accident) without, in 
either case, first having received a sig- 
nal from the Referee showing him that 
he may do so. If the Referee stops the 
game to administer the caution the 
game shail be restarted by an Indirect 
free-kick taken by a player of the op- 
posing team from the place where the 
ball was when the Referee stopped the 
game, subject to the over-riding condi- 
tions imposed In Law XI. 
lf, however, the offending player has 
committed a more serious offence he 
shall be penalised according to that sec- 
tion of the law he infringed. 

(kK) he persistently Infringes the Laws of 
the Game; 

(l) he shows by word or action, dissent 
from any decision given by the Refe- 
ree; 

{m) he is guilty of ungentlemanly conduct. 
For any of these last three offences, in 

addition to the caution, an Indirect free- 
kick shalt also be awarded to the opposing 
side from the place where the offence oc- 
curred, subject to the over-riding condi- 
tions imposed in Law XIll, unless a more 
serious infringement of the Laws of the 
Game was committed. 

A player shall be sent off the field of 
play, §f, in the opinion of the Referee, he: — 
{n) is guilty of violent conduct or serious 

foul play; 
(o) uses foul or abusive language; 
(p) persists in misconduct after having re- 

ceived a caution, 
lf play be stopped by reason of a player 

being ordered from the field for an offence 
without a separate breach of the Law hav- 
tng been committed, the game shall be re- 
sumed by an indirect free-kick awarded to 
the opposing side from the place where the 
infringement occurred, subject to the over- 
riding conditions imposed in Law XiIll.   

Decisions of the international Board 

(9) Ifa player intentionally obstructs the 
opposing goalkeeper, in an attempt to pre- 
vent him from putting the balf into play In 
accordance with Law Xil, 5(a), the referee 
shall award an indirect free-kick. 
(IO) If after a Referee has awarded a free- 
kick a player protests violently by using 
abusive or foul language and is sent off the 
field, the free-kick should not be taken until 
the player has left the field. 
{11) Any player, whether he Is within or 
outside the field of play, whose conduct is 
ungentlemanly or violent, whether or not it 
Is directed towards an opponent, a col- 
league, the Referee, a linesman or other 
person, or who uses foul or abusive lan- 
guage, is guilty of an offence, and shall be 
dealt with according to the nature of the 
offencecommitted. 
(12) if. in the opinion of the Referee a 
goalkeeper intentionally fies on the ball 
longer than is necessary, he shail be penai- 
ised for ungentlemanly conduct and 
(a) be cautioned and an indirect free-kick 

awarded to the opposing team; 
(b) in case of repetition of the offence, be 

sent off the field. 
(43) The cffence of spitting at officials and 
other persons, or similar unseemly behav- 
iour shall be considered as violent conduct 
within the meaning of section (n) of 
Law XIl. 
(14) If, when a Referee is about to caution 
a player, and before he has done so, the 
player commits another offence which 
merits a caution, the player shall be sent off 
the field of play. 

Reprinted with permission from the 
Fédération Internationale De Football 

Association 

Laws of the Game 
and 
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for 
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Defendants-Appellees. 
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Diversity action was brought to recover for injuries 

which plaintiff football player sustained when 

defendant player intentionally strack him on back of 

the head during a game. The United States District 

Court for the District of Colorado, Richard P. Matsch, 

J., 435 F.Supp. 352, rendered judgment for defendants, 

and plaintiff appealed. The Court of Appeals, William 
E. Doyle, Circuit Judge, held that: (1) tort law 
principles were not inapplicable merely because injury 

took place during the game; (2) jurisdiction was not to 
‘be declined merely because incident arose out of a 

professional football game; (3) Colorado law did not 
preclude relief merely because injury occurred in 
course of the game; (4) recklessness, rather than assault 

and battery, was the proper standard for measuring 
liability; (5) acts of violence which occurred in other 
games and between other teams and players were 

without relevance; (6) proof of character of plaintiff by 

production of prior acts would be admissible only if his 

character was an issue, and (7) evidence of prior 

unrelated acts was not to be received merely for 

purpose of showing that defendant himself had violated 

rules in times past. 

Reversed and remanded for new trial. 

West Headnotes 

[1] Theaters and Shows €6(7.1) 
376 -—-- 

376k6 Liabilities for Injuries to Persons Attending 
376k6(7) Particular Duties Toward Participants 
376k6(7.1) In General. 

(Formerly 376k6(7)) 

Principles of law governing infliction of injuries are 
not to be disregarded merely because a player's injury 
occurs in course of a professional football game. 

[2] Negligence 6331 
272 ---- 

272X Sports, Games and Recreation 

272k331 In Generai. 

(Formerly 376k6(7.1), 376k6(7)) 
There are no principles of law which allow a court 

to rule out certain tortious conduct by reason of general 

roughness of the activity engaged in at time of injury, i. 
e., professional sports, or difficulty in administering it. 

[3] Negligence 331 

272 ---- 
272% Sports, Games and Recreation 

272k331 In General. 

(Formerly 376k6(7.1), 376k6(7)) 
It is not the law that the only possible remedy for a 

professional football player who has been the victim of 
an unlawful blow during the course of the game is 

retaliation; general customs of football do not approve 

the intentional punching or striking of others. 

{4] Federal Courts @=3.1 
170B ---- 

170BI Jurisdiction and Powers in General 
170BI(A) In General 

170Bk3 Jurisdiction in General; Nature and 
Source 

170Bk3.1 In General. 

(Formerly 170Bk3) 

Where a federal court does not have a discretion to 

accept or reject jurisdiction, if it does not have 

jurisdiction, it will not take it; if it has jurisdiction it 

must take it. 

[5] Constitutional Law @68(1) 
92 ---- 

92111 Distribution of Governmental Powers and 
Functions 

921II(B) Judicial Powers and Functions 

92k68 Political Questions 

92k68(1) In General. 

(See headnote text below] 

[5] Federal Courts G5 
170B ---- 

170BI Jurisdiction and Powers in General 

170BI(A) In General 
170Bk3 Jurisdiction in General; Nature and 

Source 

170Bk5 Limited Jurisdiction, Dependent on 

Constitution or Statutes. 
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[See headnote text below] 

[5] Federal Courts €41 
170B ---- 

170BI Jurisdiction and Powers in General 

170BI(B) Right to Decline Jurisdiction; 

Abstention Doctrine 

170Bk41 Nature and Grounds in General. 

There are some recognized limitations on federal 
courts assuming jurisdiction, but none of them permit a 

court to exercise its own discretion on the subject; one 

example of limitation is the political question while 

another is the doctrine of abstention, which is exercised 

where a state court is involved and deference is 

exercised in favor of the state court. 

[6} Federal Courts @41 
170B ---- 

170BI Jurisdiction and Powers in General 

170BI(B) Right to Decline Jurisdiction; 

Abstention Doctrine 
170Bk41 Nature and Grounds in General. 

Situations in which a federal court may decline to 

exercise jurisdiction are the exception not the rule; 

abstention itself is limited and does not contemplate 

that federal courts will abdicate their jurisdiction. 

[7] Federal Courts €=442.1 
170B ---- 

170BVIE Supreme Court 

170BVII(A) In General 

170Bk442 Original Jurisdiction 

170Bk442.1 In General. 

(Formerly 170Bk442) 
Original jurisdiction in the Supreme Court allows 

much more leeway to refusing acceptance of 

jurisdiction than does an inferior federal court. 

(8] Federal Courts @-3.1 
170B ---- 

170BI Jurisdiction and Powers in General 

170BI(A) In General 

170Bk3 Jurisdiction in General; Nature and 

Source 

170Bk3.1 In General. 

(Formerly 170Bk3) 

Spirit and letter of the decisions is that if 
jurisdiction to hear or determine cases exists, the cause 

is to be tried on the merits. 

[9] Federal Courts 47.1 
170B ---~ 

170BI Jurisdiction and Powers in General 

170BI(B) Right to Decline Jurisdiction; 
Abstention Doctrine 

170Bk47 Particular Cases and Subjects, 

Abstention 

170Bk47.1 In General. 

(Formerly 170Bk47) 
Fact that personal injury at issue arose out of 

professional football game, in that it occurred when 
one player intentionally struck opposing player on back 

of the head during the game, furnished no basis for 

ruling that, as a matter of policy, jurisdiction should 

not be assumed. 

[10] Federal Courts @-372 
170B ---- 

170BVI State Laws as Rules of Decision 
170BVI(A) In General 

170Bk372 Diversity of Citizenship Jurisdiction. 

In a diversity of citizenship case the federal district 
court sits as state trial court and applies the law of the 

forum state. 

[11] Federal Courts 428 
170B ---- 

170BVI State Laws as Rules of Decision 

170BVI(C) Application to Particular Matters 
170Bk428 Negligence, Personal Injuries and 

Death; Products 

Liability. 
There exists no independent basis allowing a 

federal court, in a diversity action, to outlaw a 

particular activity absent legal evidence that either state 

policy or state law dictates or allows such action; 

absent any such evidence, the trial court cannot turn to 

public policy in order to support a conclusion that the 
courts cannot entertain a particular case. 

[12] Action G2 
13 ---- 

131 Grounds and Conditions Precedent 
13k2 Acts or Omissions Constituting Causes of 

Action in General. 

it is fundamental that for every injury wrongfully 
inflicted some redress under the state common law 

must be afforded, since it is essential that citizens be 

able to look to their *516 government for redress. 

[13] Federal Courts 371 
170B ---- 

170BVI State Laws as Rules of Decision 

170BVI(A) In General 
170Bk371 Nature and Extent of Authority. 

Right of citizens to get relief in federal courts is 

similar to the same right in state courts. 
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[14] Federal Courts G7 12.1 

170B --- 

170BI Jurisdiction and Powers in General 
170BI(A) In General 
170Bk12 Case or Controversy Requirement 
170Bk12.1 In General. 

(Formerly 170Bk12) 

Federal courts are limited to deciding cases or 

controversies. 

[15] Federal Courts @-372 

170B ---- 

170BVI State Laws as Rules of Decision 
170BVI(A) In General 

170Bk372 Diversity of Citizenship Jurisdiction. 

In a diversity case, the federal district court inherits 

the jurisdictional scope that is enjoyed by the state 

court within the district, Const.Colo. art. 2, § 6; art. 6, 

§ 9(1). 

[16] Common Law © 11 
85 ---- 

85k10 Adoption and Repeal 
85k11 In General. 

The common Jaw obtained in Colorado; the 

Legislature may modify it. 

[17] Federal Courts ©=372 
170B ---- 

170BVI State Laws as Rules of Decision 

170BVI(A) In General 

170Bk372 Diversity of Citizenship Jurisdiction. 

Absent evidence that the state Legislature has 

modified the common law, a district court sitting in 

diversity must apply such law. 

[18] Negligence 331 
272 --— 

272X Sports, Games and Recreation 

272k331 In General. 

(Formerly 376k6(7.1), 376k6(7)) 
Under Colorado law, personal injuries which 

plaintiff professional football player sustained when he 
was intentionally struck on back of head by defendant 

opposing football player during course of game were 

not uncompensable merely because inflicted during a 

professional football game. 

[19] Negligence €274 
272 ---- 

272V Heightened Degrees of Negligence 

272k274 Reckless Conduct. 

(Formerly 272k11) 
"Recklessness" exists where a person knows that 

the act is harmful but fails to realize that it will produce 
the extreme harm which it did produce; it is in such 

respect that recklessness and intentional conduct differ 
in degree. 
[20] Negligence €331 

272 ---- 

272X Sports, Games and Recreation 

272k331 In General. 

(Formerly 376k6(7.1), 376k6(7)) 
Where defendant professional football player acted 

impulsively and in heat of anger when he intentionally 
struck opposing player on back of head during a game, 

the appropriate standard to be applied in personal 
injury suit was that of recklessness rather than that of 
assault and battery, since although it could be said from 

admitted facts that he intended the act, it could also be 

said that he did not intend to inflict the serious injury 
which resulted from the blow. 

[21] Assault and Battery C2 
37 ---- 

37] Civil Liability 
371(A) Acts Constituting Assault or Battery and 

Liability Therefor 

37k1 Nature and Elements of Assault and 

Battery 

37k2 In General. 

Assault and battery, having originated in a 

common-law writ, is narrower in scope than 

recklessness. 

[22] Assauit and Battery 2 
37 ---- 

371 Civil Liability 
371(A) Acts Constituting Assault or Battery and 

Liability Therefor 
37k1 Nature and Elements of Assault and 

Battery 

37k2 In General. 
An assault is an attempt coupled with the present 

ability to commit a violent harm against another while 
a battery is the unprivileged or unlawful touching of 
another. 

[23] Assault and Battery C3 
37 ---- 

371 Civil Liability 

371(A) Acts Constituting Assault or Battery and 

Liability Therefor 

37k1 Nature and Elements of Assault and 
Battery 

37k3 Intent and Malice. 

Copyright (c) West Group 2002 No claim to original U.S. Govt. works



601 F.2d 516, Hackbart v. Cincinnati Bengals, Inc., (C.A.10 (Colo.) 1979) Page 4 

[See headnote text below] 

[23] Negligence @--274 
272 ---- 

272V Heightened Degrees of Negligence 
272k274 Reckless Conduct. 

(Formerly 272k11) 
Assault and battery calls for an intent, as does 

recklessness; however, in recklessness the intent is to 

do the act, but without an intent to cause the particular 

harm and it is enough if the actor knows that there is a 
strong probability that harm will result. 

[24] Negligence 7274 
272 --— 

272V Heightened Degrees of Negligence 

272k274 Reckless Conduct. 

(Formerly 272k11) 
Colorado recognizes the action of reckless 

disregard for the rights of others. 

[25] Limitation of Actions €=°31 
24] ---- 

241] Statutes of Limitation 

2411(B) Limitations Applicable to Particular 
Actions 

241k31 Injuries to the Person. 

If injuries sustained by defendant professional 

football player when, during course of game, he was 
intentionally struck on back of head by defendant 

opposing player were results of acts of defendant which 

were in reckless disregard of plaintiff's safety, resulting 

personal injury claim would be subject to Colorado's 
six-year limitation period. C.R.S. '73, 13-80-110. 

(26] Negligence €= 1635 
272 ---- 

272XVIII Actions 

272XVIIK(C) Evidence 

272XVILC)4 Admissibility 
272k1635 Similar Facts and Transactions; 

Other Accidents. 

(Formerly 376k6(24)) 
Since the game of football was not on trial in action 

to recover for personal injuries which plaintiff player 

sustained when struck on back of head by defendant 

player during course of game, evidence of acts which 

occurred in other games and between other teams and 

players was without relevance. Fed.Rules Evid. rules 
401, 404, 404(b), 28 U.S.C.A. 

[27] Evidence @99 

157 ---- 

1S7IV Admissibility in General 
157TV(A) Facts in Issue and Relevant to Issues 

157k99 Relevancy in General. 

Trial court has broad discretion in receiving or 

rejecting evidence on relevancy grounds. Fed.Rules 

Evid. rules 401, 404, 404(b), 28 U.S.C.A. 

[28] Evidence © 129(1) 
157 ---- 

1571V Admissibility in General 

1571V(C) Similar Facts and Transactions 

157k129 Relation to Issues in General 

157k129(1) In General. 

(Formerly 376k6(24)) 

Proof of character of plaintiff football player by 

production of prior acts would be admissible, in action 

to recover from defendant player for injuries sustained 
during course of game, only if plaintiff's character was 
an issue, and unless plaintiff was shown to have been 

an unlawful aggressor in the immediate incident, his 

prior acts could not be relevant. Fed.Rules Evid. rules 

401, 404, 404(b), 28 U.S.C.A. 

[29] Negligence 1635 

272 ---- 

272XVIII Actions 
272XVIIM(C) Evidence 

272XVIII(C)4 Admissibility 
272k1635 Similar Facts and Transactions; 

Other Accidents. 

(Formeriy 376k6(24)) 
In action by one professional football player to 

recover from another professional football player for 

injuries sustained during course of a game, evidence of 

prior unrelated acts was not to be received merely for 

purpose of showing that defendant himself had violated 
rules in times past since such was not per se relevant; 

it would be necessary for an issue to exist as to whether 
plaintiff was the aggressor in order for such evidence to 

be relevant. Fed.Rules Evid. rules 401, 404, 404(b), 

*516 28 U.S.C.A. 

*518 Mary Butler, of Johnson & Mahoney, P. C., 
Denver, Colo. (Roger F. Johnson, Denver, Colo., on 

brief), for plaintiff-appellant. 

Robert G, Stachler, of Taft, Stettinius & Hollister, 

Cincinnati, Ohio (William C. McClearn, of Holland & 

Hart, Denver, Colo., and Thomas T. Terp, of Taft, 

Stettinius & Hollister, Cincinnati, Ohio, on brief), for 

defendants-appellees. 
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Before DOYLE, McKAY and LOGAN, Circuit 
Judges. 

WILLIAM E. DOYLE, Circuit Judge. 

The question in this case is whether in a regular 

season professional football game an injury which is 

inflicted by one professional football player on an 
opposing player can give rise to liability in tort where 
the injury was inflicted by the intentional striking of a 
biow during the game. 

The injury occurred in the course of a game 
between the Denver Broncos and the Cincinnati 

Bengals, which game was being played in Denver in 

1973. The Broncos’ defensive back, Dale Hackbart, 

was the recipient of the injury and the Bengals’ 

offensive back, Charles "Booby" Clark, inflicted the 

blow which produced it. 

By agreement the liability question was determined 
by the United States District Court for the District of 
Colorado without a jury. The judge resolved the 
liability issue in favor of the Cincinnati team and 
Charles Clark. Consistent with this result, final 

judgment was entered for Cincinnati and the appeal 

challenges this judgment. In essence the trial court's 

reasons for rejecting plaintiffs claim were that 

professional football is a species of warfare and that so 

much physical force is tolerated and the magnitude of 
the force exerted is so great that it renders injuries not 

actionable in *519 court; that even intentional 

batteries are beyond the scope of the judicial process. 

Clark was an offensive back and just before the 
injury he had run a pass pattern to the right side of the 

Denver Broncos' end zone. The injury flowed 
indirectly from this play. The pass was intercepted by 
Billy Thompson, a Denver free safety, who returned it 

to mid-field. The subject injury occurred as an 

aftermath of the pass play. 

As a consequence of the interception, the roles of 

Hackbart and Clark suddenly changed. Hackbart, who 
had been defending, instantaneously became an 
offensive player. Clark, on the other hand, became a 

defensive player. Acting as an offensive player, 

Hackbart attempted to block Clark by throwing his 

body in front of him. He thereafter remained on the 

ground. He turned, and with one knee on the ground, 

watched the play following the interception. 

The trial court's finding was that Charles Clark, 
"acting out of anger and frustration, but without a 

specific intent to injure * * * stepped forward and 

struck 2 blow with his right forearm to the back of the 
kneeling plaintiff's head and neck with sufficient force 

to cause both players to fall forward to the ground.” 
Both players, without complaining to the officials or to 
one another, returned to their respective sidelines since 
the ball had changed hands and the offensive and 
defensive teams of each had been substituted. Clark 

testified at trial that his frustration was brought about 
by the fact that his team was losing the game. 

Due to the failure of the officials to view the 
incident, a foul was not called. However, the game 

film showed very clearly what had occurred. Plaintiff 
did not at the time report the happening to his coaches 
or to anyone else during the game. However, because 
of the pain which he experienced he was unable to play 
golf the next day. He did not seek medical attention, 

but the continued pain caused him to report this fact 
and the incident to the Bronco trainer who gave him 

treatment. Apparently he played on the specialty teams 

for two successive Sundays, but after that the Broncos 

teleased him on waivers. (He was in his thirteenth year 

as a player.) He sought medical help and it was then 
that it was discovered by the physician that he had a 

serious neck fracture injury. 

Despite the fact that the defendant Charles Clark 
admitted that the blow which had been struck was not 

accidental, that it was intentionally administered, the 

trial court ruled as a matter of law that the game of 
professional football is basically a business which is 
violent in nature, and that the available sanctions are 

imposition of penalties and expulsion from the game. 
Notice was taken of the fact that many fouls are 

overlooked; that the game is played in an emotional 
and noisy environment; and that incidents such as that 

here complained of are not unusual. 

The trial court spoke as well of the 
unreasonableness of applying the laws and rules which 
are a part of injury law to the game of professional 

football, noting the unreasonableness of holding that 

one player has a duty of care for the safety of others. 
He also talked about the concept of assumption of risk 

and contributory fault as applying and concluded that 

Hackbart had to recognize that he accepted the risk that 

he would be injured by such an act. 

I 

THE ISSUES AND CONTENTIONS 

1, Whether the trial court erred in ruling that as a 

matter of policy the principles of law governing the 
infliction of injuries should be entirely refused where 
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the injury took place in the course of the game. 

2. Did the trial court err in concluding that the 

employee was not vicariously liable for an activity for 

which he had not received express authorization? 

3. Whether it was error to receive in evidence 
numerous episodes of violence which were unrelated to 

the case at bar, that is, incidents of intentional infliction 

of injury which occurred in other games. 

4. Whether it was error for the trial court to receive 

in evidence unrelated acts on the part of the plaintiff. 

*520 5. The final issue is whether the evidence 
justifies consideration by the court of the issue of 

reckless conduct as it is defined in A.L.I. Restatement 

of the Law of Torts Second, s 500, because 

(admittedly) the assault and battery theory is not 
available because that tort is governed by a one-year 

statute of limitations. 

IL 

WHETHER THE EVIDENCE SUPPORTED THE 
JUDGMENT 

[1] The evidence at the trial uniformly supported 

the proposition that the intentional striking of a player 

in the head from the rear is not an accepted part of 

either the playing rules or the general customs of the 

game of professional football. The trial court, 
however, believed that the unusual nature of the case 

called for the consideration of underlying policy which 

it defined as common law principles which have 

evolved as a result of the case to case process and 

which necessarily affect behavior in various contexts. 

From these considerations the belief was expressed that 

even Intentional injuries incurred in football games 
should be outside the framework of the law. The court 

tecognized that the potential threat of legal liability has 
a significant deterrent effect, and further said that 
private civil actions constitute an important mechanism. 

for societal control of human conduct. Due to the 
increase in severity of human conflicts, a need existed 

to expand the body of governing law more rapidly and 
with more certainty, but that this had to be 

accomplished by iegislation and administrative 
regulation. The judge compared football to coal 

mining and railroading insofar as all are inherently 

hazardous. Judge Matsch said that in the case of 

football it was questionable whether social values 

would be improved by limiting the violence. 

Thus the district court's assumption was that Clark 

had inflicted an intentional blow which would 
ordinarily generate civil liability and which might bring 
about a criminal sanction as well, but that since it had 

occurred in the course of a football game, it should not 

be subject to the restraints of the law; that if it were it 

would place unreasonable impediments and restraints 

on the activity. The judge also pointed out that courts 

are ill-suited to decide the different social questions 

and to administer conflicts on what is much like a 
battlefield where the restraints of civilization have been 

left on the sidelines. 

We are forced to conclude that the result reached is 
not supported by evidence. 

Il. 

WHETHER INTENTIONAL INJURY IS ALLOWED 
BY EITHER WRITTEN RULE OR CUSTOM 

Plaintiff, of course, maintains that tort law 

applicable to the injury in this case applies on the 

football field as well as in other places. On the other 

hand, plaintiff does not rely on the theory of negligence 
being applicable. This is in recognition of the fact that 

subjecting another to unreasonable risk of harm, the 

essence of negligence, is inherent in the game of 

football, for admittedly it is violent. Plaintiff maintains 

that in the area of contributory fault, a vacuum exists in 
telationship to intentional infliction of injury. Since 
negligence does not apply, contributory negligence is 

inapplicable. Intentional or reckless contributory fault 
could theoretically at least apply to infliction of injuries 

in reckless disregard of the rights of others. This has 
some similarity to contributory negligence and 

undoubtedly it would apply if the evidence would 
justify it. But it is highly questionable whether a 
professional football player consents or submits to 
injuries caused by conduct not within the rules, and 
there is no evidence which we have seen which shows 
this. However, the trial court did not consider this 
question and we are not deciding it. 

[2] Contrary to the position of the court then, there 

are no principles of law which allow a court to rule out 
certain tortious conduct by reason of general roughness 
of the game or difficulty of administering it. 

*521 Indeed, the evidence shows that there are 
tules of the game which prohibit the intentional striking 

of blows. Thus, Article 1, Item 1, Subsection C, 

provides that: 

All players are prohibited from striking on the 
head, face or neck with the heel, back or side of the 
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hand, wrist, forearm, elbow or clasped hands. 

Thus the very conduct which was present here is 
expressly prohibited by the rule which is quoted above. 

[3] The general customs of football do not approve 

the intentional punching or striking of others. That this 
is prohibited was supported by the testimony of all of 

the witnesses. They testified that the intentional 
striking of a player in the face or from the rear is 

prohibited by the playing rules as well as the general 

customs of the game. Punching or hitting with the 
arms is prohibited. Undoubtedly these restraints are 

intended to establish reasonable boundaries so that one 
football player cannot intentionally inflict a serious 

injury on another. Therefore, the notion is not correct 

that all reason has been abandoned, whereby the only 
possible remedy for the person who has been the victim 
of an unlawful blow is retaliation, 

Iv. 

WAS IT LEGALLY JUSTIFIABLE FOR THE TRIAL 
COURT TO HOLD, AS A 

MATTER OF POLICY, THAT JURISDICTION 
SHOULD NOT BE ASSUMED 

OVER THE CASE IN VIEW OF THE FACT THAT 
IT AROSE OUT OF A 

PROFESSIONAL FOOTBALL GAME? 

A. Whether the theory of judicial restraint applies. 

{4] It is a well-settled principle of federal 
jurisdiction that where a federal court does not have a 

discretion to accept or reject jurisdiction, if it does not 

have jurisdiction, it will not take it; but it is ruled, on 

the other hand, that if it has jurisdiction it must take it. 

This principle has been expressed many times with 

perhaps one of the best expressions being found in an 

early opinion, that of Mr. Chief Justice Marshall in 

Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404, 5 
L.Ed. 257 (1821): 

It is most true, that this court will not take 

jurisdiction if it should not: but it is equally true, 

that it must take jurisdiction, if it should. The 

judiciary cannot, as the legislature may, avoid a 

measure, because it approaches the confines of the 

constitution, We cannot pass it by, because it is 

doubtful. With whatever doubts, with whatever 

difficulties, a case may be attended, we must decide 

it, if it be brought before us. We have no more 
right to decline the exercise of jurisdiction which is 

given, than to usurp that which is not given. The 

one or the other would be treason to the 

constitution. Questions may occur, which we 

would gladly avoid; but we cannot avoid them. All 
we can do is, to exercise our best judgment, and 

conscientiously to perform our duty. In doing this, 

on the present occasion, we find this tribunal 

invested with appellate jurisdiction in all cases 
arising under the constitution and laws of the 

United States. We find no exception to this grant, 
and we cannot insert one. 

Much more recently the Supreme Court in the case 

of Willcox v. Consolidated Gas Co., 212 U.S. 19, 40, 

29 S.Ct. 192, 195, 53 L.Ed. 382 (1909), speaking 
through Mr, Justice Peckham, stated that where a 

federal court is appealed to in the case over which it 

has by law jurisdiction, it is its duty to take such 
jurisdiction. 

They assume to criticise that court (United States 

District Court for the Southem District of New 

York) for taking jurisdiction of this case, as 

precipitate, as if it were a question of discretion or 

comity, whether or not that court should have heard 

the case. On the contrary, there was no discretion 

or comity about it. When a Federal court is 
properly appealed to in a case over which it has by 
law jurisdiction, it is its duty to take such 

jurisdiction (Cohens v. Virginia, (19 U.S. 264,) 6 

Wheat., 264, 404, 5 L.Ed. 257), and, in taking it, 

that court cannot be truthfully spoken of as 

precipitate in its conduct. *522 That the case may 

be one of local interest only is entirely immaterial, 
so long as the parties are citizens of different States 
or a question is involved which by law brings the 

case within the jurisdiction of a Federal court. The 
Tight of a party plaintiff to choose a Federal court 

where there is a choice cannot be properly denied. 

Mr. Justice Peckham expressed the view that the 

Tule is based on the right of a party plaintiff to choose a 
federal court where there is a choice. 

[5][6] There are some recognized limitations on 
federal courts assuming jurisdiction, but none of these 

permit a court to exercise its own discretion on the 

subject. One example of limitation is the political 
question. Another is the doctrine of abstention, which 

is exercised where a state court is involved and 

deference is exercised in favor of the state court. See, 

for example, Colorado River Water Conservation 

District v. United States, 424 U.S. 800, 96 S.Ct. 1236, 

47 L.Ed.2d 483 (1976). These, however, are the 

exceptions and not the rule as was pointed out in the 
cited case. Abstention itself is limited. It does not 
contemplate that federal courts abdicate their 
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jurisdiction. See American Trial Lawyers Association 
v. New Jersey Supreme Court, 409 U.S. 467, 93 S.Ct. 

627, 34 L.Ed.2d 651 (1973). 

[7] The Supreme Court has been known to refuse to 

exercise its Original jurisdiction. Ohio v. Wyandotte 
Chemicals Corporation, 401 U.S. 493, 91 S.Ct. 1005, 

28 L.Ed.2d 256 (1971). At the same time, it reiterated 

the traditional rule that where a federal court has 
jurisdiction it must exercise it. It is not at liberty to 

Tefuse to do so unless it is in accordance with one of 

the principles mentioned above. Original jurisdiction 

in the Supreme Court allows much more leeway to 

refusing acceptance of jurisdiction than does an 

inferior federal court. 

It is clear that none of the grounds for refusing 
access to the courts are present in the instant case. One 

writer, Professor Keeton, has said that courts properly 

participate in the evolution and development of 
common law. We submit that this approach is at odds 
with refusing to accept the case. See Keeton, Creative 

Continuity of Tort Law, 75 Harv.L.Rev. 463 (1962). 
See also Widener, Some Random Thoughts on Judicial 

Restraint, 31 Wash. and Lee L.Rev. 505 (1974). ([FN1 

) 

[8] The spirit and the letter of the decisions are that 

if jurisdiction to hear or determine cases exists, as it 

does in the case at bar, the cause is to be tried on its 

merits. 

[9] The position which was adopted by the trial 

court in this case was then directly contrary to all of the 
law dealing with the exercise of jurisdiction by federal 

courts. 

B. Whether diversity jurisdiction provides any 
discretion. 

[10] It is of high importance to note the fact that in 

a diversity of citizenship case the federal district court 

sits as a state trial court and applies the law of the 

forum state. See Erie Railroad Co. v. Tompkins, 304 

USS. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938). In this 
highly important decision the Supreme Court, through 
the late Justice Brandeis, overruled the early case of 

Swift v. Tyson, 41 U.S. (16 Pet.) 1, 10 L.Ed. 865 
(1842), which had allowed federal trial courts to apply 

their own common law. The rule was established in 

Erie that the law of the state in which the court sat had 
to be applied to the diversity case. In rejecting the 

principle that the federal court could apply its own 

common. law rule, the Court rejected the idea that a 
transcendental body of law existed for federal courts. 

It was said that there was no backup federal authority 
in the federal government to provide this power for 
federal courts; that the authoritative governing force 

was in the state courts. 

*523 ‘Justice Holmes was quoted by Justice 

Brandeis (the author of Erie ) for the proposition that 
the authority in this diversity area must come from the 
state. A second basis for disapproval of federal 
authority or ability to innovate in diversity cases also 

originated with Justice Holmes, who said that the Swift 

v. Tyson rule was an unconstitutional assumption of 

power by the courts of the United States. The Supreme 
Court in Erie thus declared that in applying the theory 
of Swift v. Tyson, the Supreme Court and lower federal 

courts had invaded rights protected by the Constitution 

of the United States and the several states. 

{11] So, applying the Erie doctrine, the conclusion 
is that there does not exist an independent basis which 
allows a federal court to, in effect, outlaw a particular 

activity absent legal evidence that either state policy or 

state law dictates or allows such action. Absent any 
such evidence, the trial court cannot tum to public 
policy in order to support a conclusion that the courts 

cannot entertain a particular case. 

[12] Second, it is also fundamental that for every 

injury wrongfully inflicted, some redress under the 

state common law must be afforded since it is essential 
that citizens be able to look to their government for 
redress. As was said in Marbury v. Madison, 5 U.S. (1 

Cranch) 137, 163, 2 L.Ed. 60 (1803), "The very 

essence of civil liberty certainly consists in the right of 

every individual to claim the protection of the law, 
whenever he received an injury. One of the first duties 

of government is to afford that protection." 

(13]{14] The right of citizens to get relief in federal 
courts is similar to the same right in state court, bearing 

in mind that the federal courts in diversity cases are 

applying state law. We must also be cognizant that 
federal courts are limited to deciding cases or 
controversies. This was pointed out in Flast v. Cohen, 

392 U.S. 83, 94-95, 88 S.Ct. 1942, 20 L-Ed.2d 947 
(1968). The Court there said: 

those words limit the business of federal courts to 
questions presented in an adversary context and in 

a form historically viewed as capable of resolution 

through the judicial process. And in part those 

words define the role assigned to the judiciary in a 
tripartite allocation of power to assure that the 
federal courts will not intrude into areas committed 
to the other branches of government. 
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392 USS. at 95, 88 S.Ct. at 1950. 

The Court in Flast was recognizing the right of a 

federal taxpayer to enjoin the spending of federal funds 
for the buying of books for use in religious schools. 

392 U.S. at 105-06, 88 S.Ct. 1942. 

The concurrence of Justice Douglas is worth 

noting, for he spoke on the right of access to the courts 

as follows: 

The judiciary is an indispensable part of the 
operation of our federal system. With the growing 
complexities of government it is often the one and 
only place where effective relief can be obtained, 
If the judiciary were to become a super-legislative 

group sitting in judgment on the affairs of people, 

the situation would be intolerable. But where 

wrongs to individuals are done by violation of 
specific guarantees, it is abdication for the courts to 

close their doors. 

392 U.S. at 111, 88 S.Ct. at 1958. 

C. Does Colorado law provide or allow any restraint? 

{15} The next question is whether there are 
applicable resirictions in the Colorado law. On the 

contrary, the Colorado Constitution, Art. II, s 64, 

provides: "Court of justice shall be open to every 
person, and a speedy remedy afforded for every injury 

to person, property or character; and right and justice 

should be administered without sale, denial or delay." 

The district courts are said to be courts of unlimited 

jurisdiction unlike the federal courts. However, in a 

diversity case the federal court inherits the 
jurisdictional scope that is enjoyed by the state court 

within the district. Art. VI, s 9, subsection (1), 

provides: 

The district courts shall be trial courts of record 
with general jurisdiction, and shall have original 

jurisdiction in all civil, *524 probate, and criminal 

cases, except as otherwise provided herein, and 

shall have such appellate jurisdiction as may be 

prescribed by law. 

The Colorado courts have liberally construed these 

provisions. See Patterson v. People, 23 Colo.App. 

479, 130 P. 618 (1913); People ex rel. Cruz v. Morley, 

T7 Colo. 25, 234 P. 178 (1924). In the Morley case it 

was said: "(t)he constitutional jurisdiction of the 

district court is unlimited. It should not be limited 

without circumspection and no statute should be held 

to limit it unless it says so plainly * * *." 234 P. at 179 

The Colorado Supreme Court has held that under 

Art. II, s 6 of the Colorado Constitution, where there 

exists a right under the law, the courts of the state will 

assure the protection of that right. O'Quinn v. Walt 

Disney Productions, Inc., 177 Colo. 190, 493 P.2d 344 

(1972). 

[16}[17] The common law, of course, obtains in 

Colorado. The legislature may modify it, but in the 
absence of evidence that the common law has been 
modified by legislation, the courts, that is, the district 

court and the federal district court in a diversity case, 

must apply it. 

[18] We are constrained to hold that the trial court's 
tuling that this case had to be dismissed because the 

injury was inflicted during a professional football game 
was error. 

Vv. 

IS THE STANDARD OF RECKLESS DISREGARD 
OF THE RIGHTS OF 

OTHERS APPLICABLE TO THE PRESENT 
SITUATION? 

The Restatement of Torts Second, s 500, 

distinguishes between reckless and negligent 
misconduct. Reckless misconduct differs from 

negligence, according to the authors, in that negligence 

consisis of mere inadvertence, lack of skillfulness or 

failure to take precautions; reckless misconduct, on the 

other hand, involves a choice or adoption of a course 

of action either with knowledge of the danger or with 
knowledge of facts which would disclose this danger to 
a reasonable man. Recklessness also differs in that it 
consists of intentionally doing an act with knowledge 
not only that it contains a risk of harm to others as does 

negligence, but that it actually involves a risk 

substantially greater in magnitude than is necessary in 
the case of negligence. The authors explain the 

difference, therefore, in the degree of risk by saying 

that the difference is so significant as to amount to a 

difference in kind. 

Subsection (f) also distinguishes between reckless 

misconduct and intentional wrongdoing. To be 

reckless the Act must have been intended by the actor. 

At the same time, the actor does not intend to cause the 

harm which results from it. It is enough that he 

realized, or from the facts should have realized, that 

there was a strong probability that harm would result 
even though he may hope or expect that this conduct 
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will prove harmless. Nevertheless, existence of 

probability is different from substantial certainty which 
is an ingredient of intent to cause the harm which 

results from the act. 

[19] Therefore, recklessness exists where a person 
knows that the act is harmful but fails to realize that it 
will produce the extreme harm which it did produce. It 
is in this respect that recklessness and intentional 

conduct differ in degree. 

{20] In the case at bar the defendant Clark 
admittedly acted impulsively and in the heat of anger, 
and even though it could be said from the admitted 

facts that he intended the act, it could also be said that 

he did not intend to inflict serious injury which resulted 
from the blow which he struck. 

In ruling that recklessness is the appropriate 
standard and that assault and battery is not the 

exclusive one, we are saying that these two liability 
concepts are not necessarily opposed one to the other. 
Rather, recklessness under s 500 of the Restatement 

might be regarded, for the purpose of analysis at least, 

a lesser included act, 

*525 = [21][22][23] Assault and battery, having 

originated in a common law writ, is narrower than 

recklessness in its scope. In essence, two definitions 

enter into it. The assault is an attempt coupled with the 
present ability to commit a violent harm against 
another. Battery is the unprivileged or unlawful 

touching of another. Assault and battery then call for 

an intent, as does recklessness. But in recklessness the 

intent is to do the act, but without an intent to cause the 

particular harm. It is enough if the actor knows that 
there is a strong probability that harm will result. 

Thus, the definition fits perfectly the fact situation 
here. Surely, then, no reason exists to compel 
appellant to employ the assault and battery standard 

which does not comfortably apply fully in preference to 

the standard which meets this fact situation. 

VIL 

WHICH OF THE STATUTES OF LIMITATIONS 
APPLIES? 

The appellees contend that Clark was guilty of an 

assault and battery, if he was guilty of anything; that 
this is barred by the applicable statute of limitations for 

a one-year period. Appellant, however, contends that 

the injury was the result of reckless disregard of the 

rights of the plaintiff and that the six-year statute 

provided in Colo.Rev.StatAnn. s 13-80-110, is 

applicable. 

[24] Our court in the recent decision in Zuniga v. 

Amfac Foods, Inc.,580 F.2d 380 (10th Cir. 1978), 
adopted the position that actions in tort are governed 

by the six-year provision in the cited statute. It is also 

to be noted that Colorado fully recognizes the action of 
reckless disregard for the rights of others. See 
Pettingell v. Moede, 129 Colo. 484, 271 P.2d 1038 

(1954); Fanstiel v. Wright, 122 Colo. 451, 222 P.2d 
1001 (1950); Shoemaker v. Mountain States Tel. & 

Tel. Co., 559 P.2d 721 (Colo.App.1976). The 

definitions contained in s 500 are fully applicable here, 

and the Colorado Supreme Court in Fanstiel v. Wright, 

supra, has adopted the definition contained in s 500. A 

Comment to the section discusses the distinctions 

which we have previously mentioned. 

(25] We conclude that if the evidence establishes 
that the injuries were the result of acts of Clark which 
were in reckless disregard of Hackbart's safety, it can 

be said that he established a claim which is subject to 

the six-year statute. The cause has not been tried on its 

merits, but there is substantial evidence before us that 

supports the notion that Clark did act in accordance 
with the tests and standards which are set forth in s 
500, Supra. We are not prejudging this issue of fact, 

but are merely saying that considered in a light 

favorable to the plaintiff, at this stage of the 

proceedings the hypothesis exists that Clark's conduct 
would constitute a violation of s 500 and the appellant 
should be given an opportunity to offer his proofs in 
court on this subject. 

vil. 

DID THE COURT ERR IN RECEIVING IN 
EVIDENCE FILMS OF VIOLENCE 

THAT TOOK PLACE IN OTHER FOOTBALL 
GAMES REGARDLESS 

OF THE IDENTITY OF THE PLAYERS AND 
TEAMS? 

There was a film of the actual injury suffered by 
plaintiff. It showed the sequence of events and also 

depicted the manner of infliction. Obviously we need 
not consider the relevancy of this. 

There were incidents that were designed to show 

that the plaintiff Hackbart was a dirty player. 

Finally, films were shown which depicted acts of 

violence between other players and other teams. 

The Federal Rules of Evidence, Rule 401, define 
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relevant evidence as follows: 

"Relevant evidence" means evidence having any 

tendency to make the existence of any fact that is of 

consequence to the determination of the action 

more probable or less probable than it would be 
without the evidence. 

*526 Rule 404 deals with character evidence and 

other crimes. That which deals with character states as 

follows: 

(a) Character evidence generally. Evidence of a 

person's character or a trait of his character is not 

admissible for the purpose of proving that he acted 

in conformity therewith on a particular occasion, 

except: 

(J) Character of accused. Evidence of a pertinent 
trait of his character offered by an accused, or by 
the prosecution to rebut the same; 

(2) Character of victim. Evidence of a pertinent 
trait of character of the victim of the crime offered 

by an accused, or by the prosecution to rebut the 

same, or evidence of a character trait of 

peacefulness of the victim offered by the 
prosecution in a homicide case to rebut evidence 
that the victim was the first aggressor; 

(3) Character of witness. Evidence of the character 

of a witness, as provided in Rules 607, 608, and 

609. 

Subsection (b) of Rule 404 deals with other wrongs 

or acts and states the traditional mile that: 

(b) Other crimes, wrongs, or acts. Evidence of 

other crimes, wrongs, or acts is not admissible to 

prove the character of a person in order to show 
that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as 

proof of motive, opportunity, intent, preparation, 

plan, knowledge, identity, or absence of mistake or 
accident. 

[26] Unless the game of football is on trial, and it 

appeared to be in the case at bar, the acts of violence 

which occurred in other games and between other 
teams and players were without relevance. The view 

we take is that the game of football is not on trial, but, 

rather, the trial involves a particular act in one game. 

[27] Although we recognize that the trial court has 
a broad discretion in receiving or rejecting evidence 

along this line, we fail to see the relevancy of other acts 
which are unconnected with the incident being tried. 

[28] The other aspect, namely the proof of the 

character of the plaintiff by production of prior acts, 

would be admissible only if his character was an issue 

in the case. Unless the plaintiff was shown to have 
been an unlawful aggressor in the immediate incident, 
his prior acts could not be relevant. The indications 

from the picture of the action here are that he threw a 
body block and after the lapse of some time, a short 

period of time, the blow was struck while Hackbart was 

down on his knee watching the action. Therefore, this 
evidence would appear to be questionable if not 
irrelevant, 

[29] On retrial the admissibility of prior unrelated 

acts should be very carefully considered and should not 

be received merely for the purpose of showing that the 

defendant himself had violated rules in times past since 
this is not per se relevant. Indeed it would be 
necessary for an issue to exist as to whether Hackbart 
was the aggressor in order for such evidence to be 

televant. 

In sum, having concluded that the trial court did not 

limit the case to a trial of the evidence bearing on 
defendant's liability but rather determined that as a 

matter of social policy the game was so violent and 
unlawful that valid lines could not be drawn, we take 

the view that this was not a proper issue for 
determination and that plaintiff was entitled to have the 

case tried on an assessment of his rights and whether 

they had been violated. 

The trial court has heard the evidence and has made 

findings. The findings of fact based on the evidence 

presented are not an issue on this appeal. Thus, it 

would not seem that the court would have to repeat the 

areas of evidence that have already been fully 

considered. The need is for a reconsideration of that 
evidence in the light of that which is taken up by this 

court in its opinion. We are not to be understood as 

limiting the trial court's consideration of supplemental 
evidence if it deems it necessary. 

*527. The cause is reversed and remanded for a 

new trial in accordance with the foregoing views. 
(FN1.) Judge Widener of the U.S. Court of Appeals 

for the Fourth Circuit concluded that if a problem 

exists it "is not to say that the federal courts must 
avoid all the hard, or unpleasant, or distasteful 

questions," but rather the limitations should be on 

the basis that jurisdiction prohibits the acceptance 

of the case. Since Congress prescribed jurisdiction, 
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the boundaries set by it should be followed. 
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DISPOSITION: Reversed and remanded. 

CASE SUMMARY 

PROCEDURAL POSTURE: Plaintiff soccer player sought review of a judgment of the 
Circuit Court of Cook County (Illinois), which directed a verdict in favor of defendant 
soccer player at the close of the plaintiff's case in an action brought to recover damages 
for personal injuries. Plaintiff contended that his actions as a participant in a soccer 
match did not prohibit the establishment of a prima facie case of negligence. 

OVERVIEW: Plaintiff was injured during a soccer match when he was kicked in the head 
by defendant alleged tortfeasor. Plaintiff brought an action against defendant for 
personal injuries allegedly caused by defendant's negligence. At the close of plaintiff's 
case, the triai court directed a verdict in favor of defendant. On appeal, the court 

reversed the judgment from the trial court and remanded the case for a new trial, finding 
that the trial court erred in directing a verdict in favor of defendant. All of the witnesses 
agreed that defendant had time to avoid contact with plaintiff. The three experts called 
by plaintiff agreed that the contact in question should not have occurred. The court 
found that defendant had a legal duty to every other player on the field to refrain fram 
conduct proscribed by a safety rule and that plaintiff was entitled to legal protection at 
the hands of defendant. Plaintiff was in the exercise of ordinary care for his own safety 
and had no reason to know of the danger created by defendant. Without this knowledge, 
plaintiff did not unreasonably expose himself to such danger or fail to discover or 
appreciate the risk. 

OUTCOME: The court reversed the judgment from the trial court and remanded the case 
for a new trial. 

CORE TERMS: ball, player, goalkeeper, penalty area, team, playing, athletic competition, 
soccer, game, serious injury, matter of law, kicked, sport, designed to protect, contributorily 
negligent, reckless disregard, tort action, legal duty, occurrence, athlete, struck, youth, knee, 
duty 
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Torts > Negligence > Duty > Duty Generally ‘ul 

4N1% When athletes are engaged in an athletic competition, all teams involved are 
trained and coached by knowledgeable personnel, a recognized set of rules governs 
the conduct of the competition, and a safety rule is contained therein which is 

primarily designed to protect players from serious injury, a player is then charged 
with a legal duty to every other player on the field to refrain from conduct 
proscribed by a safety rule. A reckless disregard for the safety of other players 
cannot be excused. To engage in such conduct is to create an intolerable and 
unreasonable risk of serious injury to other participants. More Like This Headnote 

Torts > Negligence > Negligence Generally 3] 

N23 An athletic player is liable for injury in a tort action if his conduct is such that it is 
either deliberate, wilful, or with a reckless disregard for the safety of the other 
player so as to cause injury to that player, the same being a question of fact to be 
decided by a jury. More Like This Headnote 

COUNSEL: Albert F. Hofeld, of Chicago (William J. Harte, of counsel}, for appellant. 

Kirkland & Ellis, of Chicago (Cornelius J. Harrington and Gary M., Elden, of counsel), for 
appellee. 

JUDGES: Mr, JUSTICE ADESKO delivered the opinion of the court. DIERINGER, P. J.,and 

JOHNSON, J., concur. 

OPINIONBY: ADESKO 

OPINION: [*213] [**259] Plaintiff, Julian Claudio Nabozny, a minor, by Edward J. 
Nabozny, his father, commenced this action to recover damages for personal injuries 
allegedly caused by the negligence of defendant, David Barnhill. Trial was before a jury. At 
the close of plaintiff's case on motion of defendant, the trial court directed a verdict in favor 

of the defendant. Piaintiff appeals from the order granting the motion. 

Plaintiff contends on appeal that the trial judge erred in granting defendant's motion for a 
directed verdict and that plaintiff's actions as a participant do not prohibit the establishment 
of a prima facie case of negligence. Defendant argues in support of the trial court's ruling 
that defendant was free from negligence as a matter of law (lacking [***2] a duty to 
plaintiff) and that plaintiff was contributorily negligent as a matter of law. 

In light of Pedrick v. Peoria & Eastern R,R. Co. (1967), 37 Ill.2d 494, 229 N.E.2d 504, our 
statement of facts reflects an examination of all of the evidence viewed in its aspect most 
favorable to plaintiff. 

A soccer match began between two amateur teams at Duke Child's Fieid in Winnetka, Illinois. 
Plaintiff was playing the position of goalkeeper for the Hansa team. Defendant was playing 
the position of forward for the Winnetka team. Members of both teams were of high-school 

age. Approximately 20 minutes after piay had begun, a Winnetka player kicked the ball over 
the midfield line. Two players, Jim Galios (for Hansa) and the defendant (for Winnetka) 
chased the free ball. Galios reached the ball first. Since he was closely pursued by the 
defendant, [*214] Gallos passed the ball to the plaintiff, the Hansa goalkeeper. Gallos then 
turned away and prepared to receive a pass from the plaintiff. [**260] The plaintiff, in the 
meantime, went down on his jeft knee, received the pass, and pulled the bail to his chest. 
The defendant did not turn away when Gallos did, but continued [***3] to run in the 
direction of the plaintiff and kicked the left side of plaintiff's head causing plaintiff severe 
injuries. 
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All of the occurrence witnesses agreed that the defendant had time to avoid contact with 
plaintiff and that the plaintiff remained at all times within the "penalty area," a rectangular 
area between the 18th yard line and the goal. Four witnesses testified that they saw plaintiff 
in a crouched position on his left knee inside the penalty zone. Plaintiff testified that he 
actually had possession of the ball when he was struck by defendant. One witness, Marie 
Shekem, stated that plaintiff had the ball when he was kicked. All other occurrence witnesses 

stated that they thought plaintiff was in possession of the ball. 

Plaintiff called three expert witnesses. Julius Roth, coach of the Hansa team, testified that the 
game in question was being played under "F.I.F.A." rules. The three experts agreed that 
those rules prohibited ali players from making contact with the goalkeeper when he is in 
possession of the ball in the penalty area. Possession is defined in the Chicago area as 
referring to the goalkeeper having his hands on the ball. Under "F.I.F.A." rules, any [***4] 
contact with a goalkeeper in possession in the penalty area is an infraction of the rules, even 
if such contact is unintentional. The goalkeeper is the only member of a team who is allowed 
to touch a ball in play so long as he remains in the penalty area. The only legal contact 
permitted in soccer is shoulder to shoulder contact between players going for a ball within 
playing distance. The three experts agreed that the contact in question in this case should 
not have occurred. Additionally, goalkeeper head injuries are extremely rare in soccer. As a 
result of being struck, plaintiff suffered permanent damage to his skull and brain. 

The initial question presented by this appeal is whether, under the facts in evidence, such a 
relationship existed between the parties that the court will impose a legal duty upon one for 
the benefit of the other. “[M]ore simply, whether the interest of the plaintiff which has 
suffered invasion was entitied to legal protection at the hands of the defendant." Prosser, 
Law of Torts § 37, at 206 (4th ed. 1971). 

There is a dearth of case law involving organized athletic competition wherein one of the 

participants is charged with negligence. There [***5] are no such Illinois cases. A number 
of other jurisdictions prohibit recovery generally for reasons of public policy. (Eg., Gaspard v. 
Grain Dealers Mutual [*215] Insurance Co. (La. App. 1961), 131 So. 2d 831.) We can find 
no American cases dealing with the game of soccer. 

This court believes that the law should not place unreasonable burdens on the free and 
vigorous participation in sports by our youth. However, we also believe that organized, 
athletic competition does not exist in a vacuum, Rather, some of the restraints of civilization 
must accompany every athlete on to the playing field. One of the educational benefits of 
organized athletic competition to our youth is the development of discipline and self-control, 

Individual sports are advanced and competition enhanced by a comprehensive set of rules. 
Some rules secure the better playing of the game as a test of skill. Other rules are primarily 
designed to protect participants from serious injury. Restatement (Second) of Torts § 50, 
comment 6 (4th ed. 1971). 

For these reasons, this court believes that “"2Fwhen athletes are engaged in an athletic 
competition; all teams involved are trained and coached by knowledgeable [***6] 
personnel; a recognized set of rules governs the conduct of the competition; and a safety 
rule is contained therein which is primarily designed to protect players from serious injury, a 
player is then charged [**261] with a legal duty to every other player on the field to 
refrain fromm conduct proscribed by a safety rule. A reckless disregard for the safety of other 
players cannot be excused. To engage in such conduct is to create an intolerable and 
unreasonable risk of serious injury to other participants. We have carefully drawn the rule 

announced herein in order to control a new field of personal injury litigation. Under the facts 
presented in the case at bar, we find such a duty clearly arose. Plaintiff was entitled to legal 
protection at the hands of the defendant. The defendant contends he is immune from tort 
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action for any injury to another player that happens during the course of a game, to which 

theory we do not subscribe. 

It is our opinion that “*?¥q player is liable for injury in a tort action if his conduct is such 
that it is either deliberate, wilful or with a reckiess disregard for the safety of the other player 
so as to cause injury to that player, the same being [***7] a question of fact to be decided 
by a jury. 

Defendant also asserts that plaintiff was contributorily negligent as a matter of law, and, 
therefore, the trial court's direction of a verdict in defendant's favor was correct. We do not 
agree. The evidence presented tended to show that plaintiff was in the exercise of ordinary 
care for his own safety. While playing his position, he remained in the penalty area and took 
possession of the ball in a proper manner. Plaintiff had no reason to know of the danger 
created by defendant. Without this knowledge, [*216] it cannot be said that plaintiff 
unreasonably exposed himself to such danger or failed to discover or appreciate the risk. The 

facts in evidence revealed that the play in question was of a kind commonly executed in this 
sport. Frank Longo, one of plaintiff's expert witnesses, testified that once the goalkeeper gets 
possession of the ball in the penalty area, "the instinct should be there [in an opposing player 
pursuing the ball] through training and knowledge of the rules to avoid contact [with the 
goalkeeper]." All of plaintiff's expert witnesses agreed that a player charging an opposition 
goaltender, under circumstances [***8] similar to those which existed during the play in 
question, should be able to avoid ali contact. Furthermore, it is a violation of the rules for a 
player simply to kick at the ball when a goalkeeper has possession in the penalty area even if 
no contact is made with the goalkeeper. 

Using the standard set out in Pedrick v. Peoria & Eastern R.R. Co., 37 Ill.2d 494, 229 N.E.2d 
504, for determining both freedom from negligence and contributory negligence as matters 
of law, we conclude that the trial court erred in directing a verdict in favor of defendant. It is 

a fact question for the jury. 

  

This cause, therefore, is reversed and remanded to the Circuit Court of Cook County for a 
new trial consistent with the views expressed in this opinion. 

Reversed and remanded. 
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