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QUESTIONS 

 
1. Does House Bill 1687 or House Bill 2030 of the 108th General Assembly 

(2014), as introduced (hereinafter “HB1687” and “HB2030”), violate the Free Speech 
or Equal Protection Clauses of the United States and Tennessee Constitutions?  

2. Is HB1687 or HB2030 contrary to any provision of the National Labor 
Relations Act (NLRA) and therefore invalid under Article VI of the United States 
Constitution?  

OPINIONS 
 

1. HB2030 does not infringe constitutional rights of free speech or equal 
protection.  Part of HB1687 is susceptible to challenge under the First Amendment. 

2. HB2030 does not involve conduct protected by the NLRA.  Part of 
HB1687 could be preempted by the NLRA.   

ANALYSIS 
 

HB1687 and HB2030 seek to amend Tennessee’s criminal statutes relating to 
bribery of a public servant, extortion, riots, and trespass.  As indicated in their 
preambles, both bills are directed at labor activities.1 

 
Section 1 of HB1687 would amend Tenn. Code Ann. § 39-16-102(b) to provide 

that it would not be a defense to prosecution for bribery of a public servant that the 
person who sought to influence a public official “took action on behalf of a public or 
private organization, corporation, union, agency, or other entity, for the purpose of 
organizing a campaign or for any other lawful purpose.”  Section 2 of the bill would 
amend Tenn. Code Ann. § 39-14-112(a) to provide that extortion includes using 
coercion upon another person with the intent to: 
                                                           
1 The preamble to HB1687 provides in part that “Tennessee’s right to work laws are founded on the 
basic principle that every individual has an inherent right to decide to join a union or an employee 
organization.”  The preamble to HB2030 provides in part that “the State of Tennessee is a right to 
work state and recognizes the importance of protecting access to employment as well as an employer’s 
property rights.” 
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[i]mpair a business, a union, or the owners or employees of a business, 
from the free exercise or enjoyment of any right or privilege secured by 
the Constitution of Tennessee, the United States Constitution, or the 
laws of the state, in an effort to obtain something of value for a public or 
private organization, corporation, union, agency, person or other entity.  
 

HB1687 § 2 (new subdivision (a)(3)).  ‘“[S]omething of value’ includes a neutrality 
agreement, card check agreement, recognition, or other objective of a corporate 
campaign,” and a ‘“corporate campaign’ means any organized effort to unlawfully 
bring pressure on an entity, other than through collective bargaining or any other 
activity prote[c]ted by federal law, for the purpose of influencing a labor relation’s 
goal or objective.”  Id. (new subdivisions (a)(4), (5)).  Section 3 of the bill would amend 
the definition of “riot” in Tenn. Code Ann. § 39-17-301(3) to provide that persons may 
be determined to have engaged in a riot notwithstanding that they were 
“participating in any otherwise lawful activity, such as a union or employee organized 
event.”  
 

Section 1 of HB2030 would amend Tenn. Code Ann. § 39-14-405 by adding a 
new subdivision (a)(2) to specify that a “person” who may commit trespass includes 
someone not employed by the property owner and “who, individually or on behalf of 
employees or a labor organization, enters or remains on property, or any portion of 
property, without the consent of the owner.”  Tenn. Code Ann. § 39-14-405(d) 
currently provides that the word “enter,” for purposes of committing trespass, means 
intrusion of the entire body; Section 2 of the bill would amend subdivision (d) to add: 
“except in accordance with subdivision (a)(2).”  And Section 3 of the bill would amend 
§ 39-14-405 by adding a new subsection (f) (and redesignating the existing 
subsections accordingly) to establish a “no trespass public notice list,” identifying 
employers who have requested private-property rights to be recognized and recorded 
against a person described in subdivision (a)(2). 
 
 1. As noted above, both HB1687 and HB2030 are directed at labor 
activities.  This Office recently examined another bill that was likewise directed at 
labor activities.  In Tenn. Att’y Gen. Op. 14-31 (Mar. 17, 2014), the Office opined that 
House Bill 1688 of the 108th General Assembly (2014), which would make it an 
offense to engage in “mass picketing activity in the context of a strike, lockout, or 
labor dispute,” would likely run afoul of the First Amendment to the United States 
Constitution as a content-based restriction on speech.      
 
House Bill 1687 
 
 As discussed in Op. 14-31, though the government may regulate violence and 
other types of potentially expressive conduct that produce special harms distinct from 
their communicative impact, the First Amendment precludes the government from 
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restricting expression because of its message, subject matter, or content. See id. at 2.  
Sections 1 and 3 of HB1687 would place restrictions on conduct (bribery and rioting) 
that is not protected by the First Amendment.2  
 
 Section 2 of HB1687, however, does proscribe speech; it would amend the law 
of extortion, the gravamen of which is the communication of a threat. See Tenn. Code 
Ann. § 39-11-106(a)(3) (defining “coercion” as “a threat, however communicated” to 
“[c]ommit any offense; . . . [e]xpose any person to hatred, contempt or ridicule; . . . 
[h]arm the credit or business repute of any person . . . “).  Although “threats are a 
form of speech,” United Food & Commercial Workers Local 99 v. Bennett, 934 F. Supp. 
2d 1167, 1200 (D. Ariz. 2013), Tenn. Code Ann. § 39-14-112 criminalizes extortion, 
i.e., the communication of a threat for an unlawful purpose, and “the law seems quite 
settled that the First Amendment provides no refuge for extortion,” Smithfield Foods, 
Inc. v. United Food and Commercial Workers Int’l Union, 585 F. Supp. 2d 789, 806 
(E.D. Va. 2008).   
  
 Nevertheless, the power to proscribe particular speech on the basis of one 
content element does not entail the power to proscribe the same speech on the basis 
of another content element. R.A.V. v. City of St. Paul, 505 U.S. 377, 386 (1992).  “Thus, 
the government may proscribe libel; but it may not make the further content 
discrimination of proscribing only libel critical of the government.” Id. at 384.  In Op. 
14-31, this Office concluded that HB1688 was constitutionally suspect because it 
proscribed certain picketing activity “in the context of a strike, lockout, or other labor 
dispute.” Op. 14-31, at 3.  Section 2 of HB1687 is similarly focused.  It adds a third 
means by which to commit extortion, i.e., by using the requisite coercion with the 
intent to obtain “something of value” by impairing a business, union, or business 
owners or employees from the free exercise of its/their rights.3  Not only does this 
element protect only businesses, unions, and business owners and employees, but the 
specified objective is focused on the labor-relations context—the items included as 
“something of value” are all objectives of a corporate campaign,4 and a “corporate 

                                                           
2  Even advocacy is unprotected under the First Amendment if it incites “imminent lawless action,” 
which means “violence or physical disorder in the nature of a riot.” White v. Lee, 227 F.3d 1214, 1228 
(9th Cir. 2000) (emphasis added). 
 
3  Under current law, extortion is the use of coercion with intent to (1) obtain property, services, any 
advantage or immunity, or (2) restrict unlawfully another’s freedom of action. Tenn. Code Ann. § 39-
14-112(a).  
 
4  A neutrality agreement is an agreement between an employer and a union in which they agree that 
“the employer will not speak for or against the union”; a card-check agreement is one in which they 
agree that “the employer will recognize the union if it can get signed authorization cards from a 
majority of the unit members.” Adcock v. Freightliner LLC., 550 F.3d 369, 371 n.1 (4th Cir. 2008) 
(quoting Matthew T. Bodie, The Market for Union Services: Reframing the Debate, 94 Va. L. Rev. In 
Br. 23, 26-27 (2008)).  Neutrality agreements, card-check agreements, and recognition are all things 
that are sought from employers by labor organizations in their efforts to unionize. See generally 
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campaign” is defined as an organized effort whose purpose is “influencing a labor 
relation’s goal or objective.” HB1687, § 2 (new § 39-14-112(a)(3)-(5)).  In other words, 
Section 2 proscribes extortionate threats when they are made by a person seeking to 
obtain a labor-relations benefit; indeed, it appears to target labor organizations in 
particular.5 
 

Government regulation of speech is content-neutral if it is justified without 
reference to the content or viewpoint of the speech, but it is content-based if it was 
adopted because of disagreement with the message the speech conveys. Bays v. City 
of Fairborn, 668 F.3d 814, 821 (6th Cir. 2012).  As discussed in Op. 14-31, content-
based restrictions are presumptively invalid, and the State must demonstrate both a 
compelling government interest and narrow tailoring to serve that interest. Op. 14-
31, at 3-4.  Laws that restrict a particular category of speakers can violate the First 
Amendment, see Widmar v. Vincent, 454 U.S. 263, 275 (1981), but not all speaker-
based laws are presumed invalid. “[L]aws favoring some speakers over others demand 
strict scrutiny when the legislature’s speaker preference reflects a content 
preference,” i.e., “when they reflect the Government's preference for the substance of 
what the favored speakers have to say (or aversion to what the disfavored speakers 
have to say).” Turner Broad. Sys,, Inc., v. F.C.C., 512 U.S. 622, 658 (1994).  

 
 The preamble to HB1687 states that it is intended to prevent “reprehensible 
activities that entities may engage in during a corporate campaign,” which does not 
itself reflect a preference for or aversion to the substance of what certain speakers 
have to say.  Still, Section 2’s speaker-based proscription makes it susceptible to 
challenge as a content-based restriction.6  If subjected to strict scrutiny, HB1687 
would likely run afoul of the First Amendment.  As was the case in Op. 14-31, there 
is no evidence of a sufficiently compelling interest in preventing the coercive tactics 
of corporate campaigns so as to warrant imposing such a restriction. See Op. 14-31, 
at 4. See also Brown v. Entm’t Merchants Ass’n, 131 S.Ct. 2729, 2738 (2011) (“The 
State must specifically identify an “actual problem” in need of solving, and the 

                                                           
Adrienne E. Eaton & Jill Kriesky, Union Organizing Under Neutrality and Card Check Agreements, 
55 Indus. & Lab. Rel. Rev. 42 (Oct. 2001). 
 
5  Because HB1687 would treat speech in the labor-relations context differently, the First Amendment 
inquiry is intertwined with an equal-protection concern. See Police Dep’t of City of Chicago v. Mosley, 
408 U.S.92, 95 (1972); see also Carey v. Brown, 447 U.S. 45, 461-62 (1980) (invalidating on equal-
protection grounds a statute distinguishing between labor and non-labor picketing).  
 
6  HB1687, in Section 2 (new subdivision (a)(4)), provides that “something of value” includes the listed 
objectives of a corporate campaign, suggesting that the list is non-exclusive.  Indeed, HB2030, 
discussed below, does not run afoul of the First Amendment for precisely this reason.  But HB2030, in 
new § 39-14-405(a)(2), serves only to clarify what the word “person” means for purposes of the trespass 
statute.  HB1687, however, expands the definition of extortion to expressly include the labor-relations 
context, and when read together with new subdivisions (a)(3) and (a)(5), subdivision (a)(4) lends itself 
to interpretation as an exclusive list.    
 



Page 5 
 

 

curtailment of free speech must be actually necessary to the solution.”) (citations 
omitted). 
 
House Bill 2030 
 
 HB2030 would also place restrictions on conduct (trespass) that is not 
protected by the First Amendment.  The right to exclude others is a fundamental 
element of private property ownership, and the First Amendment does not create an 
absolute right to trespass. Armes v. City of Philadelphia, 706 F. Supp. 1156, 1164 
(E.D. Pa. 1989), aff’d sub nom. Armes v. Doe, 897 F.2d 520 (3d Cir. 1990) (citing Kaiser 
Aetna v. United States, 444 U.S. 164, 179-80 (1979)).  The United States Constitution 
does not prohibit nondiscriminatory enforcement of a state’s general trespass statute.  
State v. Lyons, 802 S.W.2d 590, 593 (Tenn. 1990) (citing Adderley v. Florida, 385 U.S. 
39 (1966); United States v. Grace, 461 U.S. 171 (1983)); see also Hudgens v. NLRB, 
424 U.S. 507, 519-21 (1976) (declining to recognize a First Amendment right of 
expression on the premises of privately owned shopping centers).   
 
 HB2030 does not alter the nature of Tenn. Code Ann. § 39-14-405(a) as a 
generally applicable and constitutionally sound trespass statute. While new 
subdivision (a)(2) singles out those who act on behalf of employees or a labor 
organization for special mention in the definition of “person,” HB2030, § 1, it does not 
single them out for special protection or sanction.  It merely specifies that they are 
included in the non-exclusive definition of a “person” to whom the trespassing statute 
applies. See United Food, 934 F. Supp. 2d at 1208 (upholding similar trespass 
provision against First Amendment challenge). 
  

Likewise, the “no trespass public notice list” provided for in Section 3 of 
HB2030 does not function in a content-discriminatory manner or purport to expand 
the definition of trespass in a constitutionally infirm way.  Because new subdivision 
(f)(1) would allow for the no-trespass list to recognize private-property rights “as 
against a person described in subdivision (a)(2),” this language can be construed to 
apply to all potential trespassers—not just those acting on behalf of employees or a 
labor organization. See United Food, 934 F.Supp.2d at 1211 (upholding similar no-
trespass-list provision against First Amendment challenge).  

 
HB2030 does not suffer from equal-protection problems.  Under the Fourteenth 

Amendment to the United States Constitution and Article I, § 8, of the Tennessee 
Constitution, “all persons similarly circumstanced shall be treated alike.”  Tennessee 
Small Sch. Sys. v. McWherter, 851 S.W.2d 139, 153 (Tenn. 1993).  In the absence of a 
suspect classification or an intrusion upon a fundamental constitutional right, review 
is limited to whether the classification is rationally related to a legitimate 
governmental interest. State v. Tester, 879 S.W.2d 823, 828 (Tenn. 1994). 
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As discussed above, HB2030’s clarification of the definition of “person” does not 
treat anyone differently.  The bill’s no-trespass list for employers does treat employers 
differently from non-employers, but a legislative body may make distinctions and 
treat various groups differently so long as the classification is not arbitrary. Harrison 
v. Schrader, 569 S.W.2d 822, 825 (Tenn. 1978).  Non-employers are not a suspect 
class, and the creation of a no-trespass list does not intrude upon any fundamental 
constitutional right. Thus, the State would need only to have a rational basis for the 
differentiating classification, and the State’s interest in allowing businesses to 
demonstrate quickly to law-enforcement officers that a particular person lacks 
consent to be on their property offers a conceivable basis for this part of the 
legislation. See F.C.C. v. Beach Communications, Inc., 508 U.S. 307, 313-14 (1993) 
(“any reasonably conceivable state of facts that could provide a rational basis for the 
classification” would probably qualify as a rational basis).     
   
 2. As also discussed in Op. 14-31, state law may be preempted by the 
federal National Labor Relations Act (NLRA). Op. 14-31, at 4-6.  There are two 
recognized types of preemption under the NLRA: Garmon preemption and Machinists 
preemption. See San Diego Building Trades Council v. Garmon, 359 U.S. 236 (1959); 
Lodge 76, Int’l Ass’n of Machinists v. Wisconsin Emp’t Relations Comm’n, 427 U.S. 
132 (1976).  Garmon preemption “is intended to preclude state interference with the 
National Labor Relations Board’s interpretation and active enforcement of the 
‘integrated scheme of regulation’ established by the NLRA.” Golden State Transit 
Corp. v. Los Angeles, 475 U.S. 608, 613 (1986).  Machinists preemption “precludes 
state and municipal regulation ‘concerning conduct that Congress intended to be 
unregulated.’” Id. at 614. 
 

HB2030 would not be preempted.  The NLRA does not protect trespass. See 
Radcliffe v. Rainbow Constr. Co., 254 F.3d 772, 784 (9th Cir. 2001) (“when a union’s 
picketing activities trespass on an employer’s property, the employer ordinarily may 
maintain a trespass action against the union,” notwithstanding the fact that the 
picketing may be arguably prohibited or protected by federal law).  A state “is free to 
exclude most protected activity entirely from the employer’s property.” Id. at 786. See 
United Food, 934 F. Supp. 2d at 1209 (concluding that “a state law prohibiting union 
activities from occurring on employer property is not preempted by the NLRA”).  Nor 
would the NLRA preempt the no-trespass-list provision of the bill, because it does 
nothing more than facilitate private businesses’ exercise of their rights against all 
trespassers, whether trespassers act individually or on behalf of employees or a labor 
organization. See id. (specifically rejecting argument that NLRA preempted Arizona’s 
“no trespass public notice list”).    

 
Part of HB1687, however, could be preempted.  Section 7 of the NLRA gives 

employees the right to “engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection.”  29 U.S.C. § 157.  This 
protection extends to primary boycott activities and peaceful picketing. See Int’l 
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Longshoremen’s Ass’n, AFL-CIO v. Allied Int’l, Inc., 456 U.S. 212, 217 (1982); Int’l 
Longshoremen’s Local 1416, AFL-CIO v. Ariadne Shipping Co., 397 U.S. 195, 200-01 
(1970).  Given the broad definition of “coercion” under Tennessee’s extortion law, the 
labor-specific proscriptions of Section 2 of the bill could conceivably extend into this 
sphere. See Smithfield Foods, 585 F. Supp. 2d at 815 (quoting Sears, Roebuck & Co. 
v. San Diego Cnty. District Council of Carpenters, 436 U.S. 180, 203 (1978)) (“the 
‘paramount consideration’ regarding labor preemption [is] ‘the danger of interference 
with federal protected conduct’”); United Food, 934 F. Supp. 2d at 1193 (invalidating 
under § 7 of the NLRA an Arizona enactment prohibiting picketing for purpose of 
inducing an employer or self-employed person to join or contribute to a labor 
organization).  Furthermore, under Machinists-preemption principles, states may 
regulate extortionate conduct, but such laws must be neutral. See Smithfield Foods, 
585 F. Supp. 2d at 814-15 (ruling that Machinists preemption did not apply to state 
extortion laws “which are themselves ‘neutral’ laws of general application”).7 
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7 In Mulhall v. Unite Here Local 355, 667 F.3d 1211 (11th Cir. 2012), cert. dismissed as improvidently 
granted, 134 S.Ct. 594 (2013), the Eleventh Circuit held that organizing assistance, including a 
neutrality agreement, can be a “thing of value” under § 302 of the Labor Management Relations Act if 
demanded “to extort a benefit from an employer.” Id. at 1215; see 29 U.S.C. § 186.   This decision thus 
raises additional preemption concerns for Section 2 of HB1687. 
 


