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Former teacher filed suit against the Metropolitan Nashville Public Schools alleging
retaliatory discharge in violation of the Tennessee Public Protection Act and retaliation
under the Tennessee Human Rights Act.  The trial court granted defendants’ motion to
dismiss when the teacher failed to file a response or appear at the hearing on the motion.
Teacher’s motion for relief from judgement pursuant to Tenn. R. Civ. P. 60.02 was
denied, as was a motion to quash a garnishment issued to collect a judgment for fees
assessed against her; she appeals the denial of the Rule 60.02 motion and the motion to
quash.  Teacher also contends that the court denied her the opportunity to present
evidence at the hearing on her motion, that the court should have recused itself, and that
counsel should have been appointed to assist her.  We reverse the denial of the motion to
quash a garnishment; in all other respects we affirm the decision of the trial court.  

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Affirmed in
Part and Reversed in Part

RICHARD H. DINKINS, J., delivered the opinion of the court, in which FRANK G.
CLEMENT, JR., P. J., M. S., and ANDY D. BENNETT, J., joined.

Janine A. Alexander, Riviera Beach, Florida, Pro Se.

Saul Solomon, Director of Law, and Jeff Campbell, Nashville, Tennessee, for the
appellees, Metropolitan Government of Nashville and Davidson County, Tennessee,
Mayor Karl Dean, Metropolitan Nashville Public Schools, Dr. Jesse Register, Dr. June
Keel, and Mr. Gene Foster.
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OPINION

Janine Alexander-Bilyeu (“Ms. Bilyeu”) worked as a teacher in Metropolitan
Nashville Public Schools (“MNPS”) from 1997 to 2004.  On October 29, 2012, she
brought suit against the Metropolitan Government of Nashville and Davidson County
(“Metro”), MNPS, Mayor Karl Dean, Director of Schools Jesse Register, and two former
Metro employees, Dr. June Keel and Mr. Gene Foster, asserting causes of action for 
retaliatory discharge under the Tennessee Public Protection Act (“TPPA”), Tenn. Code
Ann. § 4-21-301, and retaliation under the Tennessee Human Rights Act (“THRA”),
Tenn. Code Ann. § 50-1-304.  Ms. Bilyeu alleged that the defendants retaliated against
her after she filed a claim with the Equal Employment Opportunity Commission by
refusing to rehire her following her return from medical leave, by placing the words “Do
Not Interview” in her personnel file, and by giving negative references to potential
employers.1

On December 19, 2012, Metro filed a motion requesting a 30-day extension to
respond to the complaint; the motion was set to be heard on January 11, 2013.  Metro
served a copy of this motion on Ms. Bilyeu at the Nashville address listed on her
complaint, 58 Lutie Street.  

On January 10, 2013, Ms. Bilyeu emailed Assistant Metropolitan Attorney Jeff
Campbell to advise that she was in possession of the motion and that her current
Nashville address was 3404 Woodhaven Road; additionally, she requested that copies of
any documents filed with the court in the future be sent to her by email in order to avoid
any further postponement.  

  This is Ms. Bilyeu’s fourth lawsuit arising out of her employment with MNPS.  The first suit was1

dismissed after a bench trial in February 2004; the judgment was affirmed on appeal.  See Bilyeu v.

Metropolitan Gov’t of Nashville and Davidson Cnty., 2005 U.S. App. LEXIS 10474 (6th Cir. 2005).  The

second suit was dismissed in August 2007 after the parties entered into a stipulation of dismissal with

prejudice.  In her third lawsuit, Ms. Bilyeu alleged violations of the TPPA and the THRA arising out of the

same set of facts as in the present case.  The district court determined that in order for Ms. Bilyeu’s TPPA

claim to fall within the statute of limitations, she would have to have filed it within one year of her separation

from employment with MNPS in January 2004; an order was issued on April 1, 2010 dismissing her TPPA

claim as untimely.  See Bilyeu v. Metropolitan Gov’t of Nashville and Davidson Cnty., 2010 U.S. Dist. LEXIS

32415 (M.D. Tenn. Mar. 10, 2010).  On May 9, 2010 the district court dismissed Ms. Bilyeu’s THRA claim

without prejudice and with leave to renew in any state court.  
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On January 11, 2013, Metro filed a Motion to Dismiss and for Attorney’s Fees.2

Metro argued that, pursuant to 28 U.S.C. § 1367, once the district court in the third
lawsuit dismissed the THRA claim on May 9, 2010, Ms. Bilyeu had only thirty days to
re-file the action in state court and that, because her complaint in the present action was
not filed within that period, the THRA claim was subject to dismissal.  Metro also
contended that because the TTPA claim had been dismissed on timeliness grounds, Ms.
Bilyeu knew that the statute of limitations had passed; by bringing it again, Metro argued
that the suit was frivolous, thereby subjecting her to sanctions as authorized by Tenn.
Code Ann. § 50-1-304(f).   Along with the motion, Metro filed Mr. Campbell’s affidavit3

itemizing the time spent on Ms. Bilyeu’s matter.  A hearing on the motion was set for
February 8.

Mr. Campbell served copies of the Motion to Dismiss and Memorandum of Law
on Ms. Bilyeu by mail at both the Lutie Street and Woodhaven Road addresses on
January 11; per her request, Mr. Campbell also sent Ms. Bilyeu an email on January 15
attaching copies of the Motion and Memorandum.  Ms. Bilyeu did not file a response to
the motion, and she did not appear at the February 8, 2013 hearing; the court entered an
order on February 14 dismissing the case and granting Metro’s request for attorney’s fees.

On March 27, 2013, Ms. Bilyeu emailed Mr. Campbell advising that the last
documents she received were the December 19, 2012, motion for an extension of time
“followed by an Order for Dismissal dated 2-12-2013” and requesting a copy of the
Motion to Dismiss and Memorandum.  Within the hour Mr. Campbell responded,
pointing out that the documents she was requesting had been attached to his January 15
email that as well as having been mailed to both her addresses.4

On August 2, 2013, Ms. Bilyeu filed a pleading styled “Motion to Review in
Accordance with Rule 60(b)” requesting that she be granted relief from the February 14
judgment.  Additionally, Ms. Bilyeu filed a Motion to Quash the garnishment that Metro
had issued executing on the judgment entered February 14; she indicated that the funds 

 Tenn. Code Ann. § 50-1-304(f) provides that if a retaliatory discharge claim is determined to be 2

frivolous, the court “shall impose upon the employee an appropriate sanction, which may include an order

to pay the other party or parties the amount of reasonable expenses incurred, including reasonable attorney’s

fees.”  

  The affidavit showed that Metro spent a total of 45 hours defending this case; Metro requested3

$3,850.20 in attorney’s fees.

  The record contains time-stamped email correspondences between Ms. Bilyeu and Mr. Campbell4

that show Ms. Bilyeu sent her message to Mr. Campbell at 11:16 AM, and Mr. Campbell replied at 12:06 PM.
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taken from her account were exempt from garnishment.   Attached to the motion was a5

bank statement showing that $1,652.81 was garnished from her account on August 1,
2013, and a document showing that she was receiving short-term disability payments
from Hartford Insurance in the amount of $1,708.59.  Metro responded to the motion,
arguing that Ms. Bilyeu’s “itinerant lifestyle and failure to check her mail and email” are
not the type of mistake, inadvertence, surprise, or excusable neglect contemplated by
Rule 60.02 and that, regardless of whether the amount garnished from her account was
considered exempt, she submitted her motion to quash outside the statutorily prescribed
period.  6

A hearing regarding Ms. Bilyeu’s Rule 60.02 motion was held on October 11,
2013, in the course of which Ms. Bilyeu made an oral motion to recuse the trial judge.
The trial court denied the motion to recuse by order entered on October 16, and on
October 30 entered an order denying Ms. Bilyeu’s Rule 60.02 motion and Motion to
Quash Garnishment.  Ms. Bilyeu timely filed a Notice of Appeal from all orders.

Ms. Bilyeu raises the following issues on appeal: 

I. Whether the Circuit Court erred in holding that Appellant did not
qualify for some consideration of relief under Rule 60 Motion to
Rehear.

II. Whether the Circuit Court erred by denying Appellant’s submissions
into evidence on October 11, 2013, as the Appellant filed a Motion
to Quash contemporaneously with the Motion to Rehear. 

III. Whether the cause should have been referred to a new judge, as the
Plaintiff requested the trial judge recuse herself when it was
discovered that she had adjudicated a previous matter in Family and
Domestic court against the Appellant.  Appellant asserted bias
toward her being pro se on both the previous and current matter. 

IV. Whether the Circuit Court, once made aware of the Appellant’s
mental condition, had any obligation to recommend or assign
counsel to assist the Appellant in her presentation or take it under
advisement.

  In the form Ms. Bilyeu used in filing the motion to quash, she checked the boxes indicating that5

her money was exempt as: Social Security Benefits, Supplemental Security Income Benefits, Unemployment

Benefits, AFDC Benefits, exempt health care aids, and exempt insurance benefits.

  Pursuant to Tenn. Code Ann. § 26-2-407, a judgment debtor may assert exemption rights after the6

service of an execution of garnishment by filing a motion to quash the garnishment or execution within 20

days from the mailing of notice required by § 26-4-404. 
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ANALYSIS 

I.  RELIEF UNDER TENN. R. CIV. P. 60.02

Tenn. R. Civ. P. 60.02 states in pertinent part: “On motion and upon such terms as
are just, the court may relieve a party or his legal representative from a final judgment,
order or proceeding for the following reasons: (1) mistake, inadvertence, surprise or
excusable neglect.”  When a party seeks the extraordinary relief permitted by Rule 60.02,
the burden is on the movant to set forth in a motion or petition, or in affidavits in support,
facts explaining why the party is justified in failing to avoid mistake, inadvertence,
surprise or neglect.  Toney v. Mueller Co., 810 S.W.2d 145, 146 (Tenn. 1991) (citing
Hopkins v. Hopkins, 572 S.W.2d 639, 640 (Tenn. 1978)). 

A motion for relief based on Tenn. R. Civ. P. 60.02 addresses itself to the sound
discretion of the trial judge, and the scope of review of this court is to determine if that
discretion was abused.  Underwood v. Zurich Insurance Co., 854 S.W.2d 94, 97 (Tenn.
1993).  A trial court abuses its discretion only when it “applie[s] an incorrect legal
standard, or reache[s] a decision which is against logic or reasoning that cause[s] an
injustice to the party complaining.”  Eldridge v. Eldridge, 42 S.W.3d 82, 85 (Tenn. 2001).
The abuse of discretion standard does not permit the appellate court to substitute its
judgment for that of the trial court.  Id. 

In her motion, Ms. Bilyeu stated that she failed to receive timely notice of the
February 8 hearing due to “holiday travel and relocation for prospective work” and
because it was sent to her “last known address in Nashville, 3404 Woodhaven Road.”  In
response, Metro submitted Mr. Campbell’s affidavit attaching copies of email
correspondence between he and Ms. Bilyeu.  These emails showed that on January 10,
2013, Ms. Bilyeu asked Mr. Campbell to send all future documents to her Woodhaven
Road address and email address; on January 15 Mr. Campbell provided Ms. Bilyeu with
copies of Metro’s Motion and Memorandum at her email address, and advised that the
documents had been mailed to both the Lutie Street and the Woodhaven Road address.  
 

While the explanations Ms. Bilyeu presented as justification for not being present
at the February 8 hearing are characterized on her part as “mistake, inadvertence, surprise,
or excusable neglect,” she has failed to set forth a factual basis that would lead us to the
conclusion that the trial court abused its discretion by denying her Rule 60.02 motion.
The emails in the record show that Ms. Bilyeu requested Metro send copies of documents
to her email address in addition to service by mail, and that Metro complied with her
request.  Her asserted failure to receive notice of the hearing after the pleadings were sent
by email and regular mail to both addresses as she specifically requested does not
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establish mistake, inadvertence or surprise or otherwise justify the court granting the
extraordinary relief permitted by Rule 60.02.  

Along with the Rule 60.02 motion, Ms. Bilyeu filed a motion to quash a
garnishment issued by Metro to collect the judgment for attorneys fees and costs.  In its
response to the motion to quash, Metro asserted that the garnishee, PNC Bank, had
notified Ms. Bilyeu on July 12, 2013, at her last known address, 3404 Woodhaven Road,
that $1,652.81 would be garnisheed from her account and that, by filing her Motion to
Quash on August 2, Ms. Bilyeu had failed to assert her exemption rights within the 20
day period prescribed by Tenn. Code Ann. § 26-2-407.   The court did not enter a7

separate order on the motion to quash.   Upon our review of the record we fail to find8

evidence of when the notice of the garnishment was sent to Ms. Bilyeu from the bank and
the court made no finding in that regard.   Ms. Bilyeu’s motion to quash was filed on9

August 2; on the record presented, her motion was timely filed.   

II.  SUBMISSION OF EVIDENCE 

Ms. Bilyeu asserts that the trial court erred by denying her attempt to introduce
evidence she describes in her brief as “bank documents and medical verification of
medical claims” at the October 11 hearing; there is no transcript of that hearing.  We have
reviewed the Statement of Evidence approved by the trial judge, which does not show
that Ms. Bilyeu attempted to introduce any evidence; in addition, Ms. Bilyeu did not
make an offer of proof of the evidence she contends she was denied the opportunity to
introduce.  In the absence of such a showing or offer of proof we have no basis upon
which to hold that the court denied a request to introduce evidence. 

  Metro did not submit any proof of the date the bank notified Ms. Bilyeu of the garnishment. 7

  The court entered an order on the Rule 60.02 motion stating in part:8

This matter came on to be heard on October 11, 2013, upon Plaintiff’s Motion to Review in

Accordance with Rule 60(b) within which she also requested the court quash

Garnishment/Execution of attorney’s fees awarded in this Court’s February 14, 2013 final

Order.  Based upon the motion, the response thereto, and statements and argument of the

parties in open court, and the record as a whole, the Motion is not well taken and is hereby

DENIED.     

  Metro does not cite to the portion of the record showing that Ms. Bilyeu was sent notice of the9

garnishment on July 12; the bank records filed with Ms. Bilyeu’s motion reflect that $1,552.81 and $100.00

were deducted from her account on August 1, 2013.  
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III.  RECUSAL OF THE TRIAL COURT

At the hearing on the Rule 60.02 motion, Ms. Bilyeu made an oral motion to
recuse the trial court on the ground that the court had presided over a domestic matter in
which she was involved and had ruled against her;  in accordance with Tenn. S. Ct. R.10

10B § 1.03 the court entered an order denying the motion.   11

Notwithstanding Ms. Bilyeu’s failure to submit a written motion, we have
reviewed the order denying her motion and considered Ms. Bilyeu’s argument.  The trial
court stated it had no recollection of Ms. Bilyeu’s previous matter, and was not biased
against her.  Ms. Bilyeu has presented no fact to show that the court was in any way
biased against her and we find no indication in the record of bias.  

IV.  APPOINTMENT OF COUNSEL

While not assigning specific error to the trial court in this regard, Ms. Bilyeu has
asked this Court to consider whether the trial court, after being advised of her mental
condition, had any obligation to recommend or assign counsel to assist her with her
presentation in court that day.  The record does not show that Ms. Bilyeu filed any motion
requesting that counsel be appointed or, indeed, that she was under any incapacity.  There
is no absolute right to counsel in civil cases.  See Knight v. Knight, 11 S.W.3d 898, 900
(Tenn. Ct. App. 1999) (citing Lyon v. Lyon, 765 S.W.2d 759, 763 (Tenn. Ct. App. 1988)).
Ms. Bilyeu has failed to show any basis for the appointment of counsel in this case and
there is no basis for us to conclude that the trial court erred in failing to appoint counsel
for her at the October 11 hearing.

  With respect to requests for the recusal of trial judges, Tenn. S. Ct. R. 10B § 1.01 requires the10

following: 

Any party seeking disqualification, recusal, or a determination of constitutional or statutory

incompetence of a judge of a court of record, . . . shall do so by a timely filed written motion. 

The motion shall be supported by an affidavit under oath or a declaration under penalty of

perjury on personal knowledge and by other appropriate materials.  The motion shall state,

with specificity, all factual and legal grounds supporting disqualification of the judge and

shall affirmatively state that it is not being presented for any improper purpose, such as to

harass or to cause unnecessary delay or needless increase in the cost of litigation.

  Tenn. S. Ct. R. 10B § 1.03 states: 11

Upon the filing of a motion pursuant to section 1.01, the judge shall act promptly by written

order and either grant or deny the motion.  If the motion is denied, the judge shall state in

writing the grounds upon which he or she denies the motion. 
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CONCLUSION

For the foregoing reasons, we affirm the denial of Ms. Bilyeu’s Rule 60.02 motion
for relief from the February 14, 2013 order; we reverse the denial of the motion to quash.  

________________________________
RICHARD H. DINKINS, JUDGE
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