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RECENT AND PENDING SUPREME COURT CASES OF INTEREST TO BANKRUPTCY 

PRACTITIONERS  
 

I. Decisions 
 
 U.S. Bank N.A. v. Village at Lakeridge, LLC, ___ U.S. ___, 2018 WL 1143822 (Mar. 5, 
2018).  In deciding whether an individual is (or is not) an insider, the standard of review an 
appellate court should apply when reviewing a trial court's determination is "clearly erroneous."  
In a Chapter 11 bankruptcy proceeding, the trustee moved to designate creditor's claim and 
disallow creditor's vote to confirm reorganization plan.  The bankruptcy court granted the motion 
in part, determining that a creditor who purchased a claim of the debtor's owner and consented to 
the debtor's reorganization did not qualify as a non-statutory insider because his transaction with 
the owner was conducted at arm's length.  The Supreme Court held that the bankruptcy court's 
determination that creditor did not qualify as a non-statutory insider resolved a mixed question of 
law and fact subject to review for clear error. 
 
 Merit Management Group, LP v. FTI Consulting, Inc. , ___ U.S. ___, 138 S. Ct. 883 
(2018).  The "securities safe harbor" under section 546(e) does not shield transferees from liability 
simply because a particular transaction was routed through a financial intermediary—so-called 
"conduit transactions."  On the opposite (formerly the majority) side of the circuit split below, the 
Second Circuit had ruled that a transfer routed through a financial institution would, in effect, 
immunize the ultimate beneficiary of that transfer from avoidance on a constructive fraud theory. 
 
 Czyzewski v. Jevic Holding Corp. , ___ U.S. ___, 137 S. Ct. 973, 197 L. Ed. 2d 398, 63 
Bankr. Ct. Dec. (CRR) 242, 77 Collier Bankr. Cas. 2d (MB) 596, 41 I.E.R. Cas. (BNA) 1613, 
Bankr. L. Rep. (CCH) P 83082 (2017).  To the extent that a "structured dismissal" of a Chapter 11 
case provides for distributions that do not follow the Bankruptcy Code's ordinary priority rules 
without the affected creditors' consent, it may not be approved, even in rare cases.  Bankruptcy 
courts may take notice of the likelihood of a future structured dismissal as a sufficient reason to 
deny a proposed "settlement" in similar circumstances.  See, e.g., In re Fryar, 570 B.R. 602, 609-
10 (Bankr. E.D. Tenn. 2017) (Rucker) (finding that settlement would leave individual Chapter 11 
debtor with very limited assets for benefit of the remainder of unsecured creditors and denying 
approval of settlement under Rule 9019 as "more of a preamble to a conversion or structured 
dismissal"). 
 
II. Pending Cases 
 
 In re Appling, 848 F.3d 953, 63 Bankr. Ct. Dec. (CRR) 200, 77 Collier Bankr. Cas. 2d 
(MB) 421, Bankr. L. Rep. (CCH) P 83071 (11th Cir. 2017), cert. granted, Lamar, Archer & Cofrin 
LLP v. Appling (U.S. Jan. 12, 2018).  The Supreme Court will review In re Appling, discussed 
below, to resolve a split in the circuits and decide whether a false oral statement about one asset is 
a statement of "financial condition" that must be in writing to result in denial of discharge of a debt 
under section 523(a)(2).  The case is to be argued and a decision handed down before the Court's 
term ends in late June.  With Appling, the high court will decide three bankruptcy cases this term. 
 



 

2 
 

 Oil States Energy Services, LLC v. Greene's Energy Group, LLC., 639 Fed. Appx. 639 
(Fed. Cir. 2016), cert. granted, 137 S. Ct. 2239 (2017).  In this case, argued November 21, 2017, 
the Court is expected to address whether an Article I tribunal may invalidate a previously granted 
patent.  The case raises issues regarding "private rights" and "public rights," implicating Stern v. 
Marshall, 131 S. Ct. 2594 (2011).  Oil States contends that its dispute with Greene's Energy is a 
private dispute over patent infringement, over which an Article I forum has no greater power than 
the tort claim at issue in Stern.  Greene's Energy argues in response that the case involves a "public 
right," in that it derives from Congress's patent power under Article I, Section 8, and is therefore 
completely distinguishable from Stern's common law tort action.   
 
 Blue Cross Blue Shield of North Carolina v. Jemsek Clinic, P.A. (In re Jemsek Clinic, 
P.A.), 850 F.3d 150 (4th Cir. 2017), cert. docketed (Aug. 1, 2017).  Chapter 11 debtors, after 
litigating their counterclaims against insurer for more than a year, learned that counterclaims were 
identical to claims asserted against insurer in undisclosed class action pending in another forum, 
and that their failure to opt out of class settlement barred them from pursuing majority of these 
counterclaims on res judicata grounds.  They moved to impose sanctions on insurer for its alleged 
breach of its disclosure obligations.  The Court of Appeals vacated and remanded, holding that the 
bankruptcy court abused its discretion when, as sanctions imposed in exercise of its inherent 
authority, it dismissed insurer's multimillion claim against the estate and awarded any attorney 
fees beyond those incurred by the debtors in the adversary proceeding in bankruptcy court after 
the class settlement went into effect. 
 
III. Other Decisions of Interest to Bankruptcy Practitioners 
 
 Henson v. Santander Consumer USA Inc. , ___ U.S. ___, 137 S. Ct. 1718, 198 L. Ed. 2d 
177 (2017).  The FDCPA's definition of a "debt collector," as one who "regularly collects or 
attempts to collect ... debts owed or due ... another," does not include a debt buyer who seeks to 
collect its own debt that it acquired from the original lender.  CitiFinancial Auto was the original 
lender making car loans, which were then purchased by Santander Consumer USA, Inc., after the 
loans were in default.  Santander was the subject of suits alleging that it violated provisions of the 
FDCPA in its collection efforts, but the Court ruled that Santander did not qualify as a debt 
collector because it was collecting debts that it purchased and owned, rather than collecting the 
debts owed to another.  The opinion focused on the plain meaning of the statute's term "debt 
collector" in 15 U.S.C.A. § 1692a(6), concluding that the term's definition is directed toward debt 
collectors working for a debt owner, not toward a debt owner collecting its own debt, and the 
opinion found no reason to treat the purchaser of defaulted debt any differently under the statute.  
The opinion did not consider whether Santander could fall within the FDCPA's other provisions, 
either because it otherwise regularly collected debts of another entity or because its principal 
business was the collection of debts; those issues were not within the Court's grant of certiorari. 
 
 Bristol-Myers Squibb Co. v. Superior Court of California, San Francisco County, ___ U.S. 
___, 137 S. Ct. 1773, 198 L. Ed. 2d 395 (2017).  Due process did not permit exercise of specific 
personal jurisdiction in California over nonresident consumers' claims.  Consumers brought a 
products liability action against a prescription drug manufacturer in California state court.  The 
state courts in California denied the manufacturer's motion to quash service of the summons on 
nonresident consumers' claims.  The question of interest to bankruptcy practitioners is whether this 
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will prompt courts to revisit rulings under the bankruptcy venue statute that allow companies to 
reorganize in jurisdictions such as Delaware or New York, regardless of where they are physically 
located. 
 

RECENT CASES IN THE SIXTH CIRCUIT OF INTEREST TO BANKRUPTCY 

PRACTITIONERS  
 
I. Opinions of the Court of Appeals 
 
 Nestle Waters North America Inc. v. Mountain Glacier LLC, 877 F.3d 246 (6th Cir. 2017).  
A debtor can preserve a claim for prosecution after confirmation of a Chapter 11 plan with the 
barest description of the suit.  The debtor was in pre-bankruptcy arbitration with a creditor, which 
was stayed by the Chapter 11 filing.  The disclosure statement listed the arbitration as an asset and 
said the value was unknown.  Giving the creditor's name and mentioning where the arbitration was 
pending, the disclosure statement said the reorganized debtor would pursue the arbitration after 
confirmation.  Following confirmation, the defendant argued that further prosecution of the 
arbitration was barred by res judicata, contending that the disclosure statement should have given 
more detail about the arbitration and laid out the factual basis before the debtor's claim would 
survive confirmation.  Governing authority in the Sixth Circuit is Browning v. Levy, 283 F.3d 761 
(6th Cir. 2002), holding that a general reservation of rights is insufficient.  However, the Nestle 
decision reads Browning as requiring only enough information so creditors could identify the 
claims and evaluate whether the claims could provide additional value for distribution.  It rejects 
the interpretation that Browning contains "stringent requirements" that include "the factual basis 
for each (potential) cause of action." 
 
 In re Town Center Flats, LLC, 855 F.3d 721, 64 Bankr. Ct. Dec. (CRR) 14 (6th Cir. 2017), 
cert. denied, 2017 WL 3387724 (U.S. 2017).  Under Michigan law, debtor's prepetition assignment 
of rents resulted in transfer of ownership of the assigned rents; therefore, the assigned rents did not 
become property of the bankruptcy estate. Michigan law, as construed by the Sixth Circuit, allows 
for an ownership transfer of assigned rents. The commercial mortgage demonstrated the intent of 
the parties to assign rents "to the maximum extent permitted by Michigan law." The rents were not 
included in the estate and were property of the assignee. 
 
 Jahn v. Burke (In re Burke), 863 F.3d 521, 64 Bankr. Ct. Dec. (CRR) 91, Bankr. L. Rep. 
(CCH) P 83125 (6th Cir. 2017).  The Sixth Circuit held that the Chapter 7 debtors had sufficient 
interest in their residence to be parties in interest with Article III standing to seek the trustee's 
abandonment of the property as having inconsequential value to the estate.  The bankruptcy court 
did not err in finding the value of the property, after a mortgage balance, to be of inconsequential 
value, and the trustee could not force eviction of the debtors by tendering them a check for $7,500 
homestead exemption. 
 
 In re Conco, Inc., 855 F.3d 703, 64 Bankr. Ct. Dec. (CRR) 3, 77 Collier Bankr. Cas. 2d 
(MB) 1240 (6th Cir. 2017). The proper standard of review for appeals from the bankruptcy court 
is determined by the nature of the action: when the bankruptcy court has modified a confirmed 
plan, the standard of review is de novo; when the bankruptcy court interprets a confirmed plan, the 
decision is reviewed for abuse of discretion. Here, the bankruptcy court referred to the four corners 
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of the confirmed plan, and did not interpret the Bankruptcy Code, to determine that the plan 
required shareholders to maintain their equity interest until a date certain. Accordingly, the 
bankruptcy court's interpretation of the plan would be reviewed with deference, for abuse of 
discretion. 
 
 In re Schwartz, 636 Fed. Appx. 673 (6th Cir. 2016).  The Court of Appeals declined to 
remand a confirmation issue on the basis of equitable mootness.  Previously, the panel had 
determined that the bankruptcy court erred in finding the plaintiff's claim was unimpaired.  The 
plaintiff then demanded remand for award of interest on her claim.  Court found that, in the three 
years since confirmation, the plaintiff's claim had been paid in full and that the plan was 
substantially consummated and concluded that remand at this juncture would risk unraveling the 
plan and raise procedural problems for third parties not before the court. 
 

Indian Harbor Insurance Company v. Zucker, 860 F.3d 373 (6th Cir. 2017).  A chapter 11 
debtor voluntarily assigned all of its claims to a liquidation trust.  The liquidation trustee sued the 
debtor’s officers for $18.8 million, alleging they breached their fiduciary duties to the 
company.  The debtor’s D&O insurance company sought a declaratory judgment that the trustee’s 
lawsuit was excluded from coverage.  In a split decision, the Sixth Circuit held that a debtor’s 
liquidation trust is not legally distinct from the debtor for insurance purposes.  Accordingly, the 
debtor’s D&O insurance company was not responsible for covering the suit as the result of the so-
called “insured-versus-insured” exclusion in the policy.  

  
James R. Hagy, III v. Demers & Adams et al., 882 F.3d 616 (6th Cir. 2018).  Following 

settlement discussions related to a defaulted loan, an attorney sent two letters on behalf of his 
client, Green Tree Servicing.  The first was sent directly to James and Patricia Hagy, and the 
second was sent to the Hagys’ attorney.  In both letters, the attorney indicated that Green Tree 
would not be pursuing a deficiency balance, in exchange for delivery of a deed in lieu.  Despite 
this, Green Tree began calling the Hagys to collect the deficiency balance.  The Hagys sued Green 
Tree, one of its employees, the attorney who had written the letters, and his law firm claiming 
violation of the Fair Debt Collection Practices Act and the Ohio Consumer Sales Practices 
Act.  Over six years of litigation ensued before the Sixth Circuit dismissed the appeal and the 
underlying case “[b]ecause the complaint failed to identify a cognizable injury traceable to [the 
attorney or his firm] and because Congress cannot override the baseline requirement of Article III 
of the U.S. Constitution by labeling the violation of any requirement of a statute a cognizable 
injury”.  
 
II. Lower Court Opinions in the Sixth Circuit BAP a nd Tennessee 
 

In re Haffey, 576 B.R. 540 (B.A.P. 6th Cir. 2017).  The debtor's due process rights were 
violated by consideration of dismissal of a Chapter 12 case on expedited hearing, although lack of 
proper notice to debtor was not prejudicial, and there was sufficient cause for dismissal. 
 

In re Perkins, ____ B.R. ______ (B.A.P. 6th Cir. March 13, 2018).  A secured creditor 
objected to a chapter 12 plan on the basis that the total of filed and unfiled claims exceeded the 
eligibility cap of Sections 109(f) and 101(18)(A), although scheduled claims alone were within the 
cap.  The bankruptcy court overruled the objection and confirmed the plan.  On appeal, the Sixth 
Circuit BAP upheld confirmation and found the debtor eligible for chapter 12, as filed proofs of 
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claim are not added to scheduled but unfiled claims in deciding whether a family farmer is eligible 
for chapter 12.  Rather, “as with Chapter 13 cases, eligibility for Chapter 12 should normally be 
determined by the debtor’s schedules, checking only to see if the schedules were made in good 
faith.”        
 

U.S. v. Vanguard Healthcare LLC, 565 B.R. 627 (M.D. Tenn. 2017) (Sharp).  False claims 
actions by government are not stayed by bankruptcy.  A suit by the government under the False 
Claims Act is excepted from the automatic stay.  The bankruptcy court does not have the exclusive 
right to decide whether a suit is excepted from the automatic stay.  The federal government and 
the State of Tennessee performed an investigation and concluded that a group of nursing homes 
provided grossly substandard services resulting in physical and emotional harm to patients, laying 
the groundwork for a suit under the False Claims Act, 31 U.S.C.A. § 3729 et seq.  After the nursing 
homes filed chapter 11, and without first seeking modification of the automatic stay from the 
bankruptcy court, the state and federal governments filed a False Claims Act action in district 
court, immediately followed by a motion asking the district judge to rule that the suit was excepted 
from the automatic stay as an exercise of police and regulatory power under Section 362(b)(4). 
 

In re Rush, 2018 WL 1162526 (Bankr. E.D. Tenn. March 1, 2018) (Bauknight).  Back child 
support is not property of a chapter 7 estate, an issue on which bankruptcy courts are divided.  
Because she found that back child support is not estate property, the opinion did reach the question 
of whether support payments are exempt property under state or federal law. 
 

In re McDowell, 578 B.R. 786 (Bankr. M.D. Tenn. 2017) (Walker).  A Chapter 13 trustee's 
obligation to treat the funds associated with any uncashed checks as unclaimed property, and to 
deposit them with court to be held in trust for the party entitled to be paid, is not limited only to 
checks issued as final distribution on creditor claims, but applies to the initial payment to creditor 
under the debtor's confirmed plan, after check was returned uncashed.  In the case below, the 
Chapter 13 trustee moved for reconsideration and disallowance of claim that debtor had filed on 
creditor's behalf, after initial payment to the creditor by check under the debtor's confirmed plan 
was returned uncashed for insufficient address.  Even assuming that it was appropriate for the court 
to reconsider the claim, the prejudice to the creditor of disallowing its claim and denying its 
property right in funds distributed under the plan with apparent lack of notice outweighed other 
factors. 
 

Almasudi v. Ibrahim (In re Ibrahim), 580 B.R. 218 (Bankr. E.D. Tenn. 2017) 
(Bauknight).  A creditor filed a dischargeability complaint regarding a $28,000 investment in the 
chapter 7 debtor’s business, which was promised to be used for kitchen renovations, but was 
instead used to support the debtor’s “lavish lifestyle”.  The Court held that the debt fell within the 
discharge exception for debts for willful and malicious injury, as well as for debts obtained by 
false pretenses, a false representation, or actual fraud.  The creditor was awarded a non-
dischargeable judgment of $28,000 and punitive damages of $56,000 for the debtor’s “particularly 
egregious, callous and intentional” conduct.  However, the Court held that the Tennessee 
Consumer Protection Act did not apply and that the creditor was not entitled to attorney fees and 
expenses under Tennessee law.           
 

In re Fryar, 570 B.R. 602 (Bankr. E.D. Tenn. 2017) (Rucker).  A settlement would leave 
individual Chapter 11 debtor with very limited assets for benefit of the remainder of unsecured 
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creditors and approval was denied under Rule 9019 as "more of a preamble to a conversion or 
structured dismissal." 

 
RECENT CASES FROM OTHER CIRCUIT COURTS OF INTEREST TO BANKRUPTCY 

PRACTITIONERS  
 
 Some of the following summaries of opinions from the circuit courts are based on the 
monthly Norton Bankruptcy Law Adviser, as prepared by Bradley, Arant, Boult, Cummings, LLP, 
Nashville, Tennessee.  The March issue of the Adviser each year contains a more extensive 
summary of appellate bankruptcy decisions from each circuit and its bankruptcy appellate panel.  
Some of the summaries are also derived from the resources of the American Bankruptcy Institute. 
 
I. First Circuit 
 
 Mission Product Holdings Inc. v. Old Cold LLC (In re Old Cold LLC), 879 F.3d 376 (1st 
Cir. 2018).  A sale in possible violation of the Supreme Court's Jevic decision, discussed above, 
does not allow an appellate court to examine the merits of a sale when the sale-approval order 
otherwise is statutorily moot under section 363(m). 
 
 Mission Product Holdings Inc. v. Tempnology LLC (In re Tempnology LLC), 879 F.3d 
389 (1st Cir. 2018).  A licensee of patents can continue using the technology after rejection as a 
consequence of section 363(n), but cannot use the trademark licenses that accompanied the 
technology.  The First Circuit thus disagreed with the Seventh Circuit's Sunbeam Products Inc. v. 
Chicago American Manufacturing LLC, 686 F.3d 372 (7th Cir. 2012), and adopted the Fourth 
Circuit's rule in Lubrizol Enterprises Inc. v. Richmond Metal Finishers Inc., 756 F.2d 1043 (4th 
Cir. 1985). 
 
 In re Lopez-Munoz, 866 F.3d 487, 64 Bankr. Ct. Dec. (CRR) 133, Bankr. L. Rep. (CCH) 
P 83147 (1st Cir. 2017). Denial of a creditor's motion to appoint a Chapter 11 trustee under 11 
U.S.C.A. § 1104(a)(1) was not an abuse of discretion. Based on the totality of circumstances and 
the debtor's credible explanations, the debtor's prepetition transfer of assets was not fraudulent and 
the debtor did not act with fraudulent intent with regard to errors and omission in the schedules, 
statement of financial affairs, and meeting of creditors testimony. The circuit court also affirmed 
denial of appointment of a trustee under 11 U.S.C.A. § 1104(a)(2) because, based on expert 
testimony, it found no excess revenue above operating expenses and obligations for rent existed 
for a turnover claim. 
  
 Gupta v. Quincy Medical Center, 858 F.3d 657, 64 Bankr. Ct. Dec. (CRR) 41, 77 Collier 
Bankr. Cas. 2d (MB) 1576, 2017 I.E.R. Cas. (BNA) 186361, Bankr. L. Rep. (CCH) P 83111 (1st 
Cir. 2017).  A bankruptcy court does not have jurisdiction over a state law breach of contract claim 
by the debtor's former employees against the purchaser of debtor's assets. While the state law 
breach of contract claim arose in the bankruptcy case, the bankruptcy court did not have "arising 
in" jurisdiction, because the breach of contract claims by the debtor's former employees for 
severance could have arisen entirely outside the bankruptcy context. 
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 In re Curran, 855 F.3d 19, 64 Bankr. Ct. Dec. (CRR) 1, 77 Collier Bankr. Cas. 2d (MB) 
913, Bankr. L. Rep. (CCH) P 83095 (1st Cir. 2017).  The First Circuit had before it an issue that 
has divided some Circuits: "whether the phrase 'statement ... respecting the debtor's ... financial 
condition, as used in 11 U.S.C.A. § 523(a)(2)(B), should be interpreted narrowly to refer only to 
those documents that speak directly to the debtor's overall financial condition or broadly to include 
those documents that merely reference a single asset or liability."  However, rather than ruling on 
that issue, the Court decided the case "on less controversial principles of pleading and materiality."  
This Chapter 7 debtor had provided, at the request of the creditor, a list of property that belonged 
to him or that he possessed and used in his landscaping business, but the list did not reveal that 
some of the assets were encumbered by liens.  The Circuit panel observed that the complaint would 
need to plead plausibly "either that the debtor affirmatively misrepresented the status of the items 
enumerated in the List or that he omitted information he was obligated to furnish," but the 
complaint did not allege affirmative misrepresentation and the plaintiff did not allege that the 
substance of the list was untrue.  The debtor was only asked to provide a list of assets and was not 
asked whether the assets were unencumbered.  The 11 U.S.C.A. § 523(a)(2)(B) claim was not 
supported by "a reasonable inference of material falsity."  Moreover, the bankruptcy court properly 
denied the creditor's motion to amend to plead a 11 U.S.C.A. § 523(a)(2)(A) cause of action, 
because the new claim would have been futile under these facts.   
 
 Parkview Adventist Medical Center v. United States on behalf of Department of Health 
and Human Services, 842 F.3d 757, 63 Bankr. Ct. Dec. (CRR) 115, 76 Collier Bankr. Cas. 2d 
(MB) 1379, Bankr. L. Rep. (CCH) P 83038 (1st Cir. 2016). Termination of a Medicare provider 
agreement fell under the police and regulatory power exception to automatic stay in 11 U.S.C.A. 
§ 362(b)(4). It was not a violation of the automatic stay when termination enforced the generally 
applicable framework of the Medicare statute, advanced a significant public policy interest to 
ensure money was not spent on an institution that did not meet Medicare qualification standards, 
and did not seek recovery or payment from the debtor. Termination of the provider agreement did 
not violate nondiscrimination provision in 11 U.S.C.A. § 525(a) when termination did not depend 
on the debtor's insolvency or bankruptcy, but instead resulted because the debtor ceased to qualify 
as a hospital under the Medicare statute. 
 
 In re Crawford, 841 F.3d 1, 76 Collier Bankr. Cas. 2d (MB) 940, Bankr. L. Rep. (CCH) P 
83-28 (1st Cir. 2016). Failure to identify an asset while including its value on Schedule B 
constitutes a false oath for purposes of 11 U.S.C.A. § 727(a)(4)(A), warranting denial of discharge. 
 
II. Second Circuit 
 
 Credit One Bank NA v. Anderson (In re Anderson), ___ F.3d ___, 2018 WL 1177227 (2d 
Cir. Mar. 7, 2018).  A bankruptcy court properly exercised its discretion in refusing to allow 
arbitration in a class action alleging a violation of the discharge injunction under section 524.  The 
decision casts doubt on the continuing influence of MBNA America Bank v. Hill, 436 F.3d 104 (2d 
Cir. 2006) (indicating court in Second Circuit must order arbitration in class action alleging willful 
violation of the automatic stay).  Hill  may now be limited to class actions seeking redress for stay 
violations and might not require arbitration if the debtor alone seeks damages for an automatic stay 
violation under section 362(k).  Hill  also might not apply to a class action in bankruptcy court 
seeking redress for an ongoing violation of the automatic stay. 
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 SPV Osus Ltd. v. UBS AG, 882 F.3d 333 (2d Cir. 2018).  There is "related to" bankruptcy 
jurisdiction if there is a "conceivable effect" on the bankrupt estate, even when the suit is between 
two third parties. 
 
 Pereira v. 397 Realty LLC (In re Heavey), 709 Fed. Appx. 101 (2d Cir. 2018).  Initiating 
events that later violate the stay may not be a stay violation.  A creditor had a judgment against the 
soon-to-be debtor.  When the 10-year lien of the judgment was about to expire, the creditor applied 
to state court before the debtor's bankruptcy for an order extending the lien.  The court granted the 
extension, but the order extending the lien was not docketed.  The judgment creditor did not know 
that the county clerk had never filed the extension order until the trustee sued to void the lien under 
the strong-arm powers, whereupon the creditor's counsel contacted the clerk "to inquire why the 
[creditor's] timely filed but inexplicably undocketed extension order did not appear" on the docket.  
In response to the inquiry, the state court clerk then entered the lien-extension order after the filing 
of the bankruptcy petition.  The bankruptcy court found the creditor in contempt for violating the 
automatic stay under section 362(a)(4) as "any act to create, perfect, or enforce any lien against 
property of the estate," but the district court and court of appeals reversed, holding that the entry 
of the lien after filing was not "reasonably foreseeable." 
 
 Momentive Performance Materials, Inc. v. BOKF, NA (In re MPM Silicones, LLC), 874 
F.3d 787 (2d Cir. 2017).  A proposed Chapter 11 plan did not violate the "absolute priority" rule 
by providing a partial distribution to second lien noteholders on their claims but none to holders 
of subordinated notes.  The bankruptcy court confirmed the debtor's Chapter 11 plan and 
noteholders appealed on the theories that the plan violated the "absolute priority" rule, that Chapter 
11 "cramdown" interest rate was inadequate and that the lower court had erroneously denied their 
request for make-whole premium. The Court of Appeals held that, to determine the appropriate 
"cramdown" rate of interest, the bankruptcy court should have engaged in a two-stage process and 
first determined whether there existed an efficient market for loans of type that secured creditors 
would be required to make under plan.  Further, the senior lien noteholders were not entitled to 
make-whole premium on notes which had been accelerated automatically upon debtors' Chapter 
11 filing. 
 
 Matter of Magnesium Corporation of America, 682 Fed. Appx. 24 (2d Cir. 2017), cert. 
denied, Renco Group Inc. v. Buchwald, 2017 WL 3456824 (U.S. Oct. 10, 2017).  A parent 
company that received dividends from a subsidiary and was later ordered by a jury to pay more 
than $200 million to the subsidiary's bankruptcy estate urged the Supreme Court to address 
whether debtors or their bankruptcy trustees have a right to a jury trial.  Based on interpretation of 
Granfinanciera that creditors give up their right to a jury trial when they opt to participate in a 
debtor's bankruptcy case by filing a proof of claim, petitioner argued, but the justices have never 
ruled on the right of a debtor, or the trustee overseeing its bankruptcy estate, to seek a jury trial.  
That vacuum has led to three different approaches by the five federal appeals courts that have 
considered the question, with bankruptcy and district courts in the remaining circuits left 
completely on their own. 
 
 In re Lehman Brothers Holdings Inc., 855 F.3d 459, 64 Bankr. Ct. Dec. (CRR) 21, Bankr. 
L. Rep. (CCH) P 83106 (2d Cir. 2017). Receipt of restricted stock units (RSUs) as compensation 
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qualifies as a purchase of securities; claims for damages arising from those purchases are 
subordinated to the claims of general creditors pursuant to 11 U.S.C.A. § 510(b). Employees filed 
proofs of claim for RSUs that had not yet vested, seeking cash payments as substitute for their 
RSUs. The Second Circuit subjected the employees' claims to a three-part test: (1) whether the 
RSUs were securities; (2) whether the claimants acquired them in a purchase; and (3) whether the 
claims for damages arose from that purchase. The court found that the RSUs, which gave the 
employees the right to purchase common stock in Lehman Brothers at the end of a five-year 
holding period, qualified as securities under the residual clause of 11 U.S.C.A. § 109(49)(A)(xiv) 
as the RSUs bore "many of the hallmark characteristics of a security" including limited voting 
rights, the right to receive dividends, and "of most significance … the same risk and benefit 
expectations as shareholders because the value of their RSUs was tied to the value of Lehman 
Brothers' common stock." Additionally, the claimants purchased the securities within the meaning 
of 11 U.S.C.A. § 510(b) by agreeing to receive them in lieu of cash in exchange for their services, 
despite the fact that the RSUs were a mandatory component of their compensation because the 
claimants "had the option to leave employment at Lehman, [and] they elected voluntarily not to 
do so." The final criterion was satisfied as the claims "would not have arisen but for the claimants' 
agreement with Lehman Brothers to receive part of their compensation in the form of RSUs." 
 
 Trikona Advisers Limited v. Chugh, 846 F.3d 22, 63 Bankr. Ct. Dec. (CRR) 157, 77 Collier 
Bankr. Cas. 2d (MB) 266 (2d Cir. 2017). Chapter 15 does not prevent a district court from granting 
preclusive effect to a foreign court's factual findings. The case arose from two concurrent 
proceedings: a wind-up proceeding for an investment company in the Cayman Islands and a suit 
for fiduciary breach between its owners in the district court of Connecticut. One of the company's 
owners opposed the wind-up proceeding in the Cayman Islands by arguing that the other owner 
breached his fiduciary duties and thus insolvency relief would not be "just and equitable," as 
required under Cayman Islands insolvency law. Granting the petition for wind-up, the Cayman 
Islands court held that these allegations were without merit. The Connecticut district court later 
granted preclusive effect to the findings and dismissed the suit for fiduciary breach. On appeal, the 
plaintiff argued that the foreign court's ruling could not be given preclusive effect because no 
application for recognition was made for the wind-up proceeding, as required under Chapter 15. 
The Second Circuit affirmed that the requirements of Chapter 15 did not apply in the present case, 
noting that Chapter 15 applies only in cases when either a United States court or a foreign court is 
asked to assist in the administration of an insolvency case in the other forum. "Chapter 15 does not 
apply when a court in the United States simply gives preclusive effect to factual findings from an 
otherwise unrelated foreign liquidation proceeding, as was done here." 
  
III. Third Circuit 
 
 Philadelphia Entertainment & Development Partners LP v. Commonwealth of 
Pennsylvania (In re Philadelphia Entertainment & Development Partners LP), 879 F.3d 492 (3d 
Cir. 2018).  The Third Circuit limited the circumstances in which courts can properly apply the 
Rooker-Feldman doctrine.  In the bankruptcy of a casino, the debtor had paid the state $50 million 
for a gaming license.  When the casino's opening was years behind schedule, the state cancelled 
the license, essentially causing the debtor to forfeit the $50 million.  The debtor unsuccessfully 
challenged license revocation in state trial and appellate courts.  Two years later, the debtor filed 
a Chapter 11 petition and sued the state, alleging constructively fraudulent transfers under section 
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548 and Pennsylvania's version of the Uniform Fraudulent Transfer Act.  Citing Rooker-Feldman, 
the bankruptcy court dismissed the suit, reasoning, among other things, that finding a fraudulent 
transfer would necessarily overturn the state court judgment upholding license cancellation.  The 
Third Circuit response was informed by Exxon Mobil Corp. v. Saudi Basic Industries Corp., 544 
U.S. 280 (2005), in which the Supreme Court said that federal courts have been too quick to invoke 
Rooker-Feldman.  Courts should dismiss for lack of subject matter jurisdiction under the doctrine 
only when the plaintiff seeks review of a state court judgment.  Here, the trustee was not asking 
for appellate review of license revocation.  The bankruptcy court could have ruled on the elements 
of a constructively fraudulent transfer "without rejecting or even reviewing" the decisions in state 
court upholding revocation.  Further, the fraudulent transfer claims were independent of state law 
licensing issues and due process and "it does not matter for Rooker-Feldman doctrine purposes 
that the relief" sought by the trustee "would frustrate the Commonwealth Court's order." 
 
 In re AE Liquidation, Inc., 866 F.3d 515, 64 Bankr. Ct. Dec. (CRR) 134, 42 I.E.R. Cas. 
(BNA) 235, 167 Lab. Cas. (CCH) P 11034 (3d Cir. 2017).  A debtor provided sufficient and timely 
notice of the layoff of its employees pursuant to the Worker Adjustment and Retraining 
Notification Act (WARN Act).  The debtor filed Chapter 11 with the intent of selling its assets in 
a 11 U.S.C.A. § 363 sale, which, after an auction and sale hearing, was approved by the bankruptcy 
court. Due to a delay in the purchaser's financing, debtor initially provided notice to its employees 
that they would be furloughed until closing of the sale. When funding did not materialize, debtor 
provided notice that the furlough would be converted to a permanent layoff of its employees. The 
Third Circuit first concluded that the content of the notice of permanent layoff and method of 
delivery via email were sufficient under the WARN Act. Next, the Third Circuit held that the 
unforeseeable business circumstances exception to the WARN Act applied because (1) the 
purchaser's failure to obtain financing was the cause of the layoff, and (2) the failure of the sale 
was not reasonably foreseeable prior to the date the notice of permanent layoff was provided. In 
analyzing whether the failure of the sale was foreseeable, the Third Circuit adopted the Fifth 
Circuit's test that in order to be reasonably foreseeable a mass layoff must be probable, meaning 
when the objective facts reflect the layoff was more likely than not. 
 
 In re World Imports, Ltd., 862 F.3d 338, 64 Bankr. Ct. Dec. (CRR) 102, 93 U.C.C. Rep. 
Serv. 2d 73 (3d Cir. 2017). A creditor's right to administrative expense status under section 
503(b)(9) requires the debtor to take physical possession of goods within 20 days before the 
bankruptcy petition is filed.  Section 503(b)(9) allows creditors to recover the value of goods 
"received by the debtor within 20 days" of the bankruptcy petition as a priority administrative 
expense.  Here, creditors moved to recover their expenses in connection with goods shipped via a 
common carrier "free on board" at the port of origin because those goods were physically received 
by the debtor less than 20 days before the bankruptcy petition.  The debtor argued that those goods 
did not qualify for an administrative expense because the debtor received them when the risk of 
loss or damage transferred to the debtor at the port of origin, more than 20 days before the petition 
date. Relying on the ordinary meaning of "received," the statutory context within the Bankruptcy 
Code, and evidence that Congress relied on the Uniform Commercial Code's definitions, the Third 
Circuit agreed with the creditors. 
  
 In re Klaas, 858 F.3d 820, 77 Collier Bankr. Cas. 2d (MB) 1633, Bankr. L. Rep. (CCH) P 
83112 (3d Cir. 2017).  Bankruptcy courts have discretion to allow a reasonable grace period for 
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debtors to cure an arrearage following the five-year term of a Chapter 13 plan.1  A non-exhaustive 
list of factors a bankruptcy court should consider in deciding whether to allow a grace period 
includes: (1) whether the debtor substantially complied with the plan, including the debtor's 
diligence in making prior payments; (2) the feasibility of completing the plan if permitted, 
including the length of time needed and amount of arrearage due; (3) whether allowing a cure 
would prejudice any creditors; (4) whether the debtor's conduct is excusable or culpable, taking 
into account the cause of the shortfall and the timeliness of notice to the debtor; and (5) the 
availability and relative equities of other remedies, including conversion and hardship discharge.  
The bankruptcy court did not abuse its discretion in granting a grace period to the debtors when 
they made each payment called for during the sixty months of their plan, they were able and willing 
to cure the arrearage, the creditors were not prejudiced, and the need for a grace period was not a 
result of the debtors' delay, but due to the trustee's fee increase. 
  
 In re Ross, 858 F.3d 779, 77 Collier Bankr. Cas. 2d (MB) 1656, Bankr. L. Rep. (CCH) P 
83113 (3d Cir. 2017).  A bankruptcy court has authority to issue a filing injunction notwithstanding 
a pending motion for voluntary dismissal under 11 U.S.C.A. § 1307(b). However, in this case, the 
bankruptcy court abused its discretion in issuing an injunction that prevented the debtor from filing 
another bankruptcy case without express permission from the bankruptcy court when the filing 
injunction (1) went beyond what the creditor seeking the injunction requested, (2) was harsher than 
the debtor's wife's filing injunction, and (3) went beyond the 11 U.S.C.A. § 109(g) 180-day filing 
restriction. The Circuit did not decide the issue of whether the debtor has an absolute right to 
dismiss, but found that the bankruptcy court had general authority to issue an injunction against 
refiling, citing Marrama v. Citizens Bank of Massachusetts, 549 U.S. 365 (2007).  Marrama did 
not conflict with Law v. Siegel, 134 S. Ct. 1188 (2014), because the latter opinion held that general, 
equitable authority could not be used if it conflicted with express terms of the Code.  Here, the 
Code contains nothing in its text "that prohibits the entry of a filing injunction alongside a § 
1307(b) dismissal order."   
 
 In re Giacchi, 856 F.3d 244, 64 Bankr. Ct. Dec. (CRR) 11, 77 Collier Bankr. Cas. 2d (MB) 
1257, Bankr. L. Rep. (CCH) P 83105, 2017-1 U.S. Tax Cas. (CCH) P 50223, 119 A.F.T.R.2d 
2017-1722 (3d Cir. 2017).  Noting that "forms filed after their due dates and after an IRS 
assessment rarely, if ever, qualify as an honest or reasonable attempt to satisfy the tax law," the 
Third Circuit continued to apply the test found in Beard v. Commissioner of Internal Revenue, 793 
F.2d 139 (6th Cir. 1986), holding in this case that the Chapter 7 debtor's "belated filings after 
assessment are not an honest and reasonable effort to comply with the tax law under the Beard 
test."  The Court "did not need to reach the question of whether the 'one-day-late rule' is correct."    
 
IV. Fourth Circuit 
 
 Janvey v. Romero, 2018 WL 987801 (4th Cir. Feb. 21, 2018) upheld a bankruptcy court's 
denial of the principal creditor's motion to dismiss a solvent individual's Chapter 7 filing.  A bad 
faith dismissal is based on the "totality of the circumstances."  Here, the bankruptcy court properly 
exercised its discretion. 
 
                                                
1 But see In re Humes, 579 B.R. 557 (Bankr. D. Colo. 2018) (refusing to permit payments outside of five 
years). 
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 Gorman v. Cantu, 2017 WL 6422351 (4th Cir. 2017).  The Fourth Circuit affirmed 
confirmation of a Chapter 13 plan, when the trustee's objection, in part, was that the debtor 
improperly deducted from disposable income his $338 monthly repayments on loans from 
retirement accounts.  The debtor's response to the objection was that, when the loans were fully 
repaid, he would resume contributions to the accounts.  The panel noted the split of judicial 
authority on exclusion of such contributions from disposable income.  Because the trustee's 
objection to the contributions was based upon lack of good faith, the majority of the panel saw no 
clear error in the bankruptcy court's findings; therefore, the majority saw no need to reach which 
view of retirement contributions was correct.   The dissenting judge agreed that the bankruptcy 
court did not err in its good faith findings, but opined that the trustee had sufficiently raised the 
issues of statutory interpretation and that the panel should have addressed whether a debtor may 
exclude from disposable income those post-petition retirement contributions. 
 
 Bate Land Co. LP v. Bate Land & Timber LLC (In re Bate Land & Timber LLC), 877 F.3d 
188 (4th Cir. 2017).  A decision determining "indubitable equivalence" in a cramdown opinion is 
reviewed for clear error, not de novo.  The decision to be handed down in a few weeks by the 
Supreme Court in U.S. Bank NA v. The Village at Lakeridge LLC, 15-1509 (Sup. Ct.), may indicate 
whether Judge Duncan employed the proper appellate standard of review when she held that a 
finding about indubitable equivalence is judged by the clear error rule. 
 
 Lynch v. Jackson, 853 F.3d 116, 77 Collier Bankr. Cas. 2d (MB) 1649 (4th Cir. 2017).  On 
direct appeal, Fourth Circuit affirmed that Chapter 7 debtors, in their means test calculation, can 
claim the full National and Local Standard expense amounts for certain categories, 
notwithstanding that actual expenses are lower. The Court read 11 U.S.C.A. § 707(b)(2)(A)(ii)(I) 
to distinguish between "applicable" expenses and "actual" expenses. Because Congress used both 
terms, the debtor was entitled to use the "applicable" expenses under the National and Local 
Standards for certain categories, and their "actual" expenses for other categories. To determine 
otherwise, would punish the frugal debtor, whose expenses were lower than the applicable 
standards. 
  
 LVNV Funding, LLC v. Harling, 852 F.3d 367, 63 Bankr. Ct. Dec. (CRR) 244, 77 Collier 
Bankr. Cas. 2d (MB) 977 (4th Cir. 2017), as amended, (Apr. 6, 2017).  The Fourth Circuit held 
that Chapter 13 debtors were not barred by the effect of confirmation from later objecting to proofs 
of claim filed by LVNV Funding for unsecured debts, with the objections based on the claims 
being time barred.  The debtors' plans had only one class of unsecured creditors, which was to be 
paid pro rata to the extent funds were available; therefore, the plan's confirmation did not preclude 
a later determination of the allowance of those unsecured claims.  The Court drew a distinction 
from secured claims that would be separately classified, with each secured creditor's claim to be 
paid based on value under 11 U.S.C.A. § 506.  Moreover, each plan contained a reservation of the 
right to object to claims after confirmation.  No actions were taken by the debtors or trustee on 
LVNV's claims prior to confirmation, and the Court noted that it is typical for plans to be confirmed 
prior to the claims' bar date.  LVNV conceded that collection of its claims would be barred by the 
applicable statute of limitations, but it argued that confirmation's res judicata effect prevented the 
debtors' objections.  The Circuit panel held that requirements for res judicata were not met, because 
confirmation did not litigate or determine LVNV's unsecured claims.  Section 1322 permits a 
debtor to classify unsecured creditors in a single class, and in that situation the bankruptcy court's 
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confirmation only determines whether a pool of funds would be available for treatment of the 
unsecured class, as required to satisfy the best interests of creditors' test under 11 U.S.C.A. § 
1325(a)(4).  Although filed claims are "deemed" allowed, "nothing in either § 502, § 1325, or 
elsewhere in the Bankruptcy Code ties adjudication of the allowance of an unsecured creditor's 
claim to the process or event of Chapter 13 plan confirmation."  LVNV's claims were deemed 
allowed prior to confirmation, but the post-confirmation objections were the first opportunity for 
the bankruptcy court to determine the amount of each claim and its allowance.  "Nothing in the 
Bankruptcy Code ties contested matters for unsecured claims to a timeline related to plan 
confirmation ....  Determining the validity of individual unsecured claims is a distinctly separate 
process under § 502 both in procedure and timing."    
 
 Robinson v. Worley, 849 F.3d 577, 63 Bankr. Ct. Dec. (CRR) 210, 77 Collier Bankr. Cas. 
2d (MB) 500 (4th Cir. 2017).  A debtor's undervaluation of a minority interest in a land trust was 
so low as to constitute a false oath, warranting denial of discharge under 11 U.S.C.A. § 
727(a)(4)(A).  The debtor listed the value of his interest at $2,500, even though he had invested 
$65,000 in the land, an asset that generally appreciates.  The debtor was a sophisticated financial 
advisor who used an income-based methodology to value the interest. Given that the rural farmland 
and timber land in the trust produced little income but held tremendous dormant value, an income-
based valuation "could not capture the full value of the property." The $2,500 valuation of the 
debtor's 49% interest drew further doubt when the land trust was sold for $100,000 on the eve of 
trial in the bankruptcy court. While acknowledging that measuring intrinsic value is more art than 
science, the Fourth Circuit concluded that even after discounting for lack of control, the bankruptcy 
court justifiably found that the debtor's estimate was "so low as to be unrealistic." 
 
 In re Whitley, 848 F.3d 205, 63 Bankr. Ct. Dec. (CRR) 178, 77 Collier Bankr. Cas. 2d 
(MB) 413, Bankr. L. Rep. (CCH) P 83068 (4th Cir. 2017), cert. denied, 2017 WL 1807072 (U.S. 
2017).  Deposit and wire transfer of money by debtor into debtor's personal, unrestricted bank 
account were not "transfers" within the meaning of 11 U.S.C.A. § 101(54).  The deposits and wire 
transfers could not be avoided by the Chapter 7 trustee under 11 U.S.C.A. § 548(a).  Whitley was 
convicted of wire fraud and money laundering in 2010 after carrying out a Ponzi scheme that 
defrauded his friends and family of millions of dollars, according to the opinion by a three-judge 
panel of the Fourth Circuit.  His trustee filed an adversary proceeding against First-Citizens, where 
Whitley held a personal checking account that he used to deposit funds, receive wire transfers and 
write checks as part of his scheme, according to the Fourth Circuit.  The trustee alleged certain 
deposits were voidable fraudulent transfers under 11 U.S.C.A. § 548(a)(1)(A).  The lower courts 
ruled in favor of First-Citizens, finding that because the transfers did not diminish Whitley's estate 
or place funds beyond creditors' reach, they were not fraudulent.  The Fourth Circuit asked the 
parties to address the "significant threshold question of whether the transactions at issue are even 
transfers" as defined in section 101(54), before it examined whether they could be avoidable as 
fraudulent transfers.  After argument, the Fourth Circuit panel sided with the bank, saying any 
funds in Whitley's First-Citizens account remained part of his estate, and "the bank's mere 
maintenance" of the account is not sufficient to render the deposits "transfers" under section 
101(54).  Courts are split on whether the broad definition of "transfer" includes a "debtor's deposits 
in his own unrestricted bank account in the regular course of business," the panel noted, but the 
Supreme Court denied a petition for certiorari. 
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 In re Birmingham, 846 F.3d 88 (4th Cir. 2017), as amended, (Jan. 20, 2017) and petition 
for certiorari filed (U.S. Apr. 18, 2017).  A Chapter 13 debtor cannot cram down mortgage on the 
debtor's principal residence on the basis that escrow funds are "additional collateral" in the 
mortgage documents. The debtor argued the additional collateral forfeited the protection from 
modification in 11 U.S.C.A. § 1322(b)(2). The Fourth Circuit determined that escrow funds were 
"ancillary items" under BAPCPA and were therefore part of the total secured claim. 
 
V. Fifth Circuit 
 
 Peake v. Ayobama (In Matter of Ayobama), 879 F.3d 152, 153 (5th Cir. 2018).  The Fifth 
Circuit addressed a question certified to it: "may a debtor claiming federal exemptions under § 522 
of the Bankruptcy Code ever exempt a 100% interest in an asset?"  The Circuit answered "Yes," 
explaining that "a debtor may do so in certain cases because the relevant provisions of § 522 cap 
the value of the asset a debtor may exempt, not the debtor's interest in that asset."  Many of the 
section 522(d) exemptions specifically refer to the debtor's "interest, not to exceed" a specified 
amount.  See, for example, section 522(d)(2), referring to potential exemption of the "debtor's 
interest, not to exceed $3,775 in value, in one motor vehicle."  The Circuit opinion interpreted such 
language to "limit the value that may be exempted, not the debtor's interest that may be exempted."  
Id. (emphasis in opinion).  As a result, the Circuit held that "[o]n its face, exempting a 100% 
interest in an asset does not violate any provision of § 522."  Id. at 154 (emphasis in opinion, and 
citing Schwab, as "contemplating a scenario where a debtor 'claimed as exempt a 'full' or '100%' 
interest in an asset.'").  As the brief Circuit Court opinion states, the Court only answered the 
specific certified questions, declining to go beyond that to address "whether claiming a 100% in 
an asset as exempt allows the debtor to 'walk away' with the asset itself and potentially benefit 
from any post-petition appreciation of it."  Id.  That question, and others potentially related to the 
manner in which Form 106C permits claiming 100% of fair market value as exempt, were reserved 
for another day when those specific exemption issues were presented to the Circuit.  In reality, 
what the opinion stresses is that a trustee or another party in interest must object to a debtor's claim 
of exemption in 100% interest in an asset if there is a question whether such a claim may permit 
the debtor to "walk away" with the asset that potentially has higher value than the applicable 
statutory cap for exemption.  Id. at 154 (citing section 522(l) for the need for objection to prevent 
allowance of a claimed exemption in property).   
 

 LeJeune v. JFK Capital Holdings LLC (In re JFK Capital Holdings LLC), 880 F.3d 747 
(5th Cir. 2018).  The statutory commission for a Chapter 7 trustee in section 326(a) is 
presumptively reasonable and must be allowed by the bankruptcy court except in exceptional 
circumstances that "should be a rare event."  The Fifth Circuit examined the statutory interpretation 
of "reasonable compensation" for Chapter 7 trustees under sections 326 and 330, in a case in which 
the bankruptcy court had reduced the trustee's commission.  The opinion notes that since the 2005 
amendments to those sections, competing views have emerged on trustee compensation. Section 
330(a)(7) directs that "reasonable compensation” for Chapter 7 trustees is a "commission, based 
on Section 326," and the latter section establishes a cap on the commission.  The Seventh Circuit 
had held that section 326(a) is a presumptively reasonable fixed commission rate to be reduced 
only in rare instances, in In re Wilson, 796 F.3d 818 (7th Cir. 2015).  Other courts, including In re 
Salgado-Nava, 473 B.R. 911 (B.A.P. 9th Cir. 2012), held that the presumptively reasonable 
amount is subject to adjustment in "extraordinary circumstances."  Other courts, such as In re 
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Scroggins, 517 B.R. 206 (Bankr. E.D. Cal. 2014), had conducted a more in-depth review of the 
presumptively reasonable commission to ensure that it was justified.  The Fifth Circuit adopted 
the approach taken by the Seventh Circuit, "that the percentage amounts listed in Section 326 are 
presumptively reasonable for Chapter 7 trustee awards," and any reduction or denial of that 
commission "should be a rare event.  We acknowledge that exceptional circumstances can alter 
the compensation, but 'exceptional' is the key." 
 
 Wright v. Kite Brothers LLC (In re Kite), 710 Fed. Appx. 628 (5th Cir. 2018).  Pursuing 
an untimely appeal was held to be frivolous and formed the basis for sanctions.  A creditor 
unsuccessfully objected to another creditor's claim.  The objecting creditor was one day late in 
filing a notice of appeal to the district court. The appellee argued that the late filing of an appeal 
is not jurisdictional, but the district court (upheld by the court of appeals) dismissed the appeal and 
assessed $21,500 in sanctions to cover the appellee's attorneys' fees. 
 
 Lowe v. DeBerry (In re DeBerry), 2018 WL 1178353 (5th Cir. March 7, 2018).  The Fifth 
Circuit expanded In re Hawk, discussed next.  The Fifth Circuit held that property in an exempt 
individual retirement account on the filing date does not lose its exempt status if it is converted to 
nonexempt property after the filing of a Chapter 7 petition) to permit sale of a home after a Chapter 
7 filing, so selling a home after filing Chapter 7 does not destroy the homestead exemption.  The 
"snapshot rule" is a defensive position for the debtor, not an offensive weapon for a trustee.  A 
Chapter 7 debtor may sell a home after filing but not lose the exemption, even if the proceeds were 
not reinvested in another house. 
 
 Hawk v. Engelhart (Matter of Hawk), 871 F.3d 287 (5th Cir. 2017).  In a Chapter 7 case, 
the allowance of an IRA exemption became final when the objection period had passed, even 
though the debtors had withdrawn funds from the IRA without rolling them over into another 
qualifying account.  Texas law protected IRA distributions from creditors' seizure for sixty days 
to permit them to be rolled over into another qualifying account.  The panel examined prior Circuit 
precedent on exemption of homesteads, which had a similar protection for six months after a sale, 
and distinguished Chapter 7 from 13 cases involving IRA and homestead exemptions, noting that 
under 11 U.S.C.A. § 1306(a)(1) property that lost its exempt character may come into the Chapter 
13 estate, while in Chapter 7, once an exemption is allowed it passes out of the estate.  Applying 
Taylor v. Freeland & Kronz, when there were no timely objections to the IRA exemption, the 
withdrawn funds did not become property of the Chapter 7 estate.   
 
 Title Max v. Northington (In re Northington), 876 F.3d 1302 (11th Cir. 2017).  Under 
Georgia law applied in Chapter 13, a title-pawn lender can walk away from a case with 
"ownership" of its collateral under certain circumstances.  Title Max was a "pawnbroker," lending 
under Georgia law, pursuant to which it was only required that the debtor give the pawnbroker the 
title certificate, not possession of the car itself.  In the event of default, Georgia gave the debtor a 
window of opportunity to redeem the vehicle; absent redemption, the law vested ownership of the 
vehicle in the creditor.  Title Max requested stay relief to recover a motor vehicle that a Chapter 
13 debtor had "pawned" prepetition.  Title Max expressly declined to object to the plan.  The 
redemption period, as extended by section 108, lapsed post-petition but before confirmation of the 
debtor's plan; at that point, the pawnbroker claimed that it owned the vehicle and its interest was 
not a secured claim that could be modified by the confirmation order under section 1322(b)(2).  It 
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sought relief from the stay to take back "its property."  Title Max lost in the bankruptcy and district 
courts, based in part on its failure to object to the plan and the resulting res judicata effect of the 
plan (in which the debtor sought to redeem the vehicle by payments under section 1322) on its stay 
relief motion.  However, two of the three judges on the Eleventh Circuit panel accepted its 
arguments.2 
 
 Janvey v. Alguire, 847 F.3d 231 (5th Cir. 2017), cert. denied, 2017 WL 3456835 (Oct. 10, 
2017).  Dozens of financial advisers who worked for companies controlled by convicted Ponzi 
schemer R. Allen Stanford asked the Supreme Court to decide whether "clawback" employment 
compensation claims against them belong in federal court or arbitration. 
 
 Matter of Cowin, 864 F.3d 344, 64 Bankr. Ct. Dec. (CRR) 113, Bankr. L. Rep. (CCH) P 
83131 (5th Cir. 2017). Damages flowing from the debtor's participation in a scheme to deprive 
mortgage holders of excess foreclosure sale proceeds through the use of tax-transfer liens were 
nondischargeable under 11 U.S.C.A. §§ 523(a)(4) and 523(a)(6).  The debtor did not challenge the 
bankruptcy court's findings that he participated in a conspiracy to divert proceeds from creditors, 
that he was liable for state-law violations due to his participation in the conspiracy, or that the 
conduct and intent of the conspiracy met the federal common law standards for either the "larceny" 
or "willful or malicious injury" exceptions. Instead, debtor argued the bankruptcy court erred in 
imputing to him the actions and intent of his co-conspirators to determine nondischargeability. 
First, the Fifth Circuit concluded the bankruptcy court's determination that the debts were 
nondischargeable was supported by sufficient factual findings regarding the debtor's individual 
intent and conduct. Next, the court held that the intent and actions of co-conspirators is sufficient 
to support a finding of nondischargeability under 11 U.S.C.A. § 523(a)(4), reasoning that it is the 
character of the debt rather than the character of the debtor that determines whether the debt is 
nondischargeable under 11 U.S.C.A. § 523(a)(4). Finally, without deciding the issue, the Fifth 
Circuit concluded that even if the bankruptcy court's entry of the nondischargeability judgment in 
an adversary proceeding that arose in a prior, dismissed bankruptcy case violated the automatic 
stay in the debtor's subsequent bankruptcy case, the error was harmless because the debtor failed 
to demonstrate he was prejudiced. 
  
 Matter of Selenberg, 856 F.3d 393, 64 Bankr. Ct. Dec. (CRR) 22, 77 Collier Bankr. Cas. 
2d (MB) 1329, Bankr. L. Rep. (CCH) P 83104 (5th Cir. 2017). Attorney's debt to client was 
nondischargeable under 11 U.S.C.A. § 523(a)(2)(A) when attorney gave client a promissory note 
as settlement of a malpractice claim without first informing the client of the desirability of seeking 
independent legal counsel as required by the Louisiana Rules of Professional Conduct. The Fifth 
Circuit concluded: (1) the promissory note was an extension of credit within the meaning of 11 
U.S.C.A. § 523(a)(2) because its intended effect was to give the debtor additional time to pay the 
debt; (2) settlement of the malpractice claim without advising the client of the desirability to seek 
independent legal counsel as required by the Louisiana Rules of Professional Conduct was a false 

                                                
2 See also Hatton v. TD Bank NA (In re Hatton), 2018 WL 770363 (Bankr. D.N.H. Feb. 7, 2018) (holding 
section 108(a)'s 2-year extension of statute of limitations does not apply to adversary proceeding initiated 
by Chapter 13 debtor and analyzing split in decisions regarding whether section 108(a) only applies to 
trustee); contra Bryant v. Hamilton County (In re Bryant), 548 B.R. 239 (Bankr. E.D. Tenn. 2016) (holding 
debtor had right to redeem property from tax sale because redemption right had not expired at 
commencement of Chapter 13 case and redemption occurred within 60 days after commencement). 
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representation within the meaning of 11 U.S.C.A. § 523(a)(2); (3) debtor had intent to deceive 
when debtor's main concern was to keep himself out of trouble by convincing his client that the 
promissory note was the client's only option; and (4) the client's loss was a proximate result of the 
debtor's false representation because the client lost her opportunity to pursue a malpractice claim 
when the debtor persuaded the client to take the note because a malpractice claim was futile. 
 
 Tower Credit, Inc. v. Schott (In re Jackson), 850 F.3d 816, 63 Bankr. Ct. Dec. (CRR) 231, 
77 Collier Bankr. Cas. 2d (MB) 619, Bankr. L. Rep. (CCH) P 83076 (5th Cir. 2017), cert. denied, 
138 S. Ct. 506 (Dec. 04, 2017). Collection of garnished wages earned during the preference period 
in section 547 is an avoidable transfer even if the garnishment order was served prior to the 
preference period. The creditor obtained a garnishment order and served it on the debtor's employer 
prior to the preference period. Almost a year later, debtor filed Chapter 7 and the trustee sought to 
recover the wages garnished during the ninety-day preference period. The creditor argued the 
transfer occurred when the garnishment order was served. Because section 547(e)(3) requires the 
debtor to acquire rights in property before a transfer occurs, the debtor did not earn the wages until 
the services were performed, thus the garnished wages were earned during the ninety-day 
preference period and were avoidable. 
 
 Matter of Galaz, 850 F.3d 800, 63 Bankr. Ct. Dec. (CRR) 233 (5th Cir. 2017).  (1) The 
bankruptcy court had post-confirmation jurisdiction over actions seeking declaratory relief and to 
enjoin state-law claims against the debtor as violations of the discharge injunction when the state-
law claims related to pre-confirmation activity between the parties.  (2) An action for declaratory 
relief and to enjoin state-law claims against the debtor was a core proceeding but the bankruptcy 
court did not abuse its discretion in refusing to abstain.  (3) State-law claims against the debtor 
were barred by res judicata, compromise and settlement and accord and satisfaction, when the 
claims were previously released in a settlement agreement approved by the bankruptcy court.  (4) 
The bankruptcy court did not abuse its discretion in finding that the creditor was judicially 
estopped from arguing positions inconsistent with those of the assignor of its claims. 
 
 Matter of Wiggains, 848 F.3d 655, 77 Collier Bankr. Cas. 2d (MB) 511 (5th Cir. 2017). 
Eve of bankruptcy partition of community property into separate property can be a fraudulent 
conveyance. On the eve of filing Chapter 7, debtor partitioned the homestead he owned with his 
wife as community property into separate property. The bankruptcy court granted the trustee's 
avoidance of the transaction as a fraudulent transfer under 11 U.S.C.A. § 548(a)(1)(A), finding 
intent to hinder, delay or defraud creditors. Trustee later sold the home, paid off all creditors, and 
paid the debtor his homestead exemption. Although debtor argued that he meant only to preserve 
his wife's homestead interest by the partition, the Fifth Circuit remarked that, whether debtor's 
intentions were noble or not, "[k]eeping property in the hands of his wife is the mirror of keeping 
property out of the hands of creditors" and held that the bankruptcy court did not clearly err in 
finding that the debtor had acted with intent to hinder or delay his creditors. The court next rejected 
the wife's claim that she was entitled to compensation for the loss of her homestead rights in the 
marital property. The court applied Fifth Circuit precedent and held that nondebtors who acquired 
homesteads after the passage of 11 U.S.C.A. § 522(p), which capped Texas' unlimited homestead 
exemption along with all other state law homestead exemptions, are "foreclosed from pressing a 
Takings Clause claim … ." 
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 Matter of Delta Produce, L.P., 845 F.3d 609, 76 Collier Bankr. Cas. 2d (MB) 1577 (5th 
Cir. 2016). (i) The bankruptcy court had authority to adjudicate claims under the Perishable 
Agricultural Commodities Act (PACA) because the PACA claimants expressly or impliedly 
consented to the bankruptcy court's authority when they failed to object, filed claims and joined 
the case; (ii) the district court lacked appellate jurisdiction to review the bankruptcy court's two 
interim fee awards because they were interlocutory, not final orders; (iii) the sole objecting 
claimant to special counsel's fees being paid from the PACA trust only had standing to challenge 
special counsel's fee award to the extent of the percentage of the fees allocable to the objecting 
party; and (iv) special counsel could not be paid fees from the PACA trust assets until full payment 
of all PACA claimants. 
  
 In Matter of Galaz, 841 F.3d 316 (5th Cir. 2016). (1) Bankruptcy court had post-
confirmation jurisdiction over actions seeking declaratory relief and to enjoin state-law claims 
against the debtor as violations of discharge injunction when the state-law claims related to pre-
confirmation activity between the parties. (2) Action for declaratory relief and to enjoin state-law 
claims against the debtor was a core proceeding; bankruptcy court did not abuse its discretion in 
refusing to abstain. (3) State-law claims against debtor were barred by res judicata, compromise 
and settlement, and accord and satisfaction, when claims were previously released in settlement 
agreement approved by the bankruptcy court. (4) Bankruptcy court did not abuse its discretion in 
finding that creditor was judicially estopped from arguing inconsistent positions to that of the 
assignor of its claims. 
 
VI. Seventh Circuit 
 
 Reinbold v. Thorpe (In re Thorpe), 881 F.3d 536 (7th Cir. 2018).  Under Illinois law, a 
divorce court can strip property from a spouse's bankrupt estate after filing.  A husband and wife 
owned a home.  A few months after the wife filed for divorce, the husband filed a Chapter 7 
petition.  A month after bankruptcy, the divorce court decided that the wife had established grounds 
for divorce and awarded the home to the wife, free and clear of any claims by the husband, finding 
that he had dissipated marital property.  The state court did not enter a judgment regarding the 
home until the bankruptcy court modified the automatic stay.  This is another example of how state 
law can automatically remove property from an estate after bankruptcy.3 
 
 Bank of America NA v. Veluchamy (In re Veluchamy), 879 F.3d 808 (7th Cir. 2018).  A 
"sham" transaction may be attacked by turnover action instead of the more complex fraudulent 
transfer adversary proceeding.  Merely parking money in a corporate account abroad does not by 
itself require a trustee to sue for recovery of a fraudulent transfer.  A turnover action may not 
adjudicate ownership of property in dispute and "cannot substitute for a fraudulent transfer action."  
Here, however, both lower courts properly concluded that the transfer to the company account 
abroad was a sham. 
 
 Caudill Seed & Warehouse Co., Inc. v. Rose, 868 F.3d 558, 64 Bankr. Ct. Dec. (CRR) 144 
(7th Cir. 2017). A settlement regarding an alleged fraudulent transfer did not meet the standard for 
issue preclusion, thus allowing the creditor to pursue collection under state law. The fraudulent 
                                                
3 Compare Title Max v. Northington (In re Northington), 876 F.3d 1302 (11th Cir. 2017) (discussed below). 
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conveyance issue had not been litigated as part of the bankruptcy litigation, but rather was settled. 
Debtor could have raised the affirmative defense of release under Fed. R. Civ. P. 8(c)(1). Failure 
to raise the affirmative defense resulted in forfeiture of the defense. 
  
 Grede v. FCStone, LLC, 867 F.3d 767, 64 Bankr. Ct. Dec. (CRR) 164, Comm. Fut. L. Rep. 
(CCH) P 34,90 (7th Cir. 2017). The Seventh Circuit considered the latest issues arising from the 
2007 bankruptcy of Sentinel Management Group, Inc., a former futures commission merchant. In 
an earlier appeal, the court considered whether a post-petition distribution to a group of customers 
could be avoided. The Seventh Circuit held that the transfer was not avoidable because it had been 
authorized by the bankruptcy court, even though a later oral clarification by the bankruptcy judge 
indicated that he did not intend to foreclose an avoidance action. The Seventh Circuit held that the 
bankruptcy judge's later oral clarification could not override the plain language of the order that 
authorized the transfer. Upon remand, the trustee argued that the bankruptcy judge's statements 
were entitled to preclusive effect. The Seventh Circuit affirmed, collateral estoppel was 
unavailable to the trustee on remand, and even if it were, the bankruptcy judge's statements did not 
constitute the sort of final ruling entitled to preclusive effect. 
 
 Carroll v. Takada, 864 F.3d 512 (7th Cir. 2017).  Because the debtor's beneficial interest 
in a spendthrift trust vested in her as beneficiary before filing Chapter 7, the debtor could not claim 
that interest as exempt or exclude it from the bankruptcy estate.  The trust had been settled by the 
debtor's since-deceased parents, and she had a vested right to one-third of the trust residuum after 
the father's death.   
 
 Lardas v. Grcic, 847 F.3d 561, 77 Collier Bankr. Cas. 2d (MB) 343 (7th Cir. 2017), cert. 
denied, 2017 WL 2654380 (U.S. 2017). The Seventh Circuit rejected four appeals arising from a 
business dispute between debtor and his aunt on one side and their business associates on the other 
over a shopping mall. The dispute was settled prior to debtor's Chapter 7 case in a deal whereby 
the debtor purchased a 99% stake in the shopping mall, with the associates retaining 1% and a lien 
on debtor's interest to secure a loan to debtor. The aunt claimed that the associates tricked her into 
participating in the settlement and brought a claim against them for fraudulent inducement. The 
Seventh Circuit upheld the dismissal of her claim on standing grounds, given that she sold her 
interest in the LLC in 2000 and thus could not allege a direct injury. The second appeal arose from 
debtor's attempt to invalidate the trustee's sale of debtor's interest in the fraudulent conveyance 
action and debtor's interest in the mall to the associates as good faith purchasers under 11 U.S.C.A. 
§ 363(m). The Seventh Circuit held that debtor's objection to the sale was moot given that he failed 
to move to stay the sale pursuant to Rule 8007(a)(1)(A) as required under Seventh Circuit 
precedent. Debtor also challenged the bankruptcy court's bad faith discharge denial due to debtor's 
"host of false statements and omissions in his schedules and statement of financial affairs." The 
Seventh Circuit rebuffed debtor's attempt to shift blame to incompetent bankruptcy counsel (who 
also submitted the brief before the Seventh Circuit). Finally, debtor moved to reopen his aunt's 
fraudulent conveyance action, arguing that the trustee had abandoned the property. In denying 
debtor's final appeal, the Seventh Circuit flatly stated, "That assertion is simply wrong. As noted, 
the trustee sold [debtor's] claim along with his interest in [the mall] …." 
  
 In re Kempff, 847 F.3d 444, 63 Bankr. Ct. Dec. (CRR) 168, 77 Collier Bankr. Cas. 2d 
(MB) 328, Bankr. L. Rep. (CCH) P 83069 (7th Cir. 2017). The Seventh Circuit affirmed the 
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bankruptcy court's dismissal of a complaint to bar discharge under 11 U.S.C.A. § 727(a). The 
Seventh Circuit concluded: (i) a finding that debtor did not fraudulently transfer money paid by 
her accountant to the Illinois Department of Revenue without her knowledge or approval was not 
clearly erroneous, and (ii) a finding that misstatements contained on debtor's bankruptcy schedules 
resulted from misunderstandings or incompetence of debtor's attorney, and not any fraudulent 
intent by the debtor as required under 11 U.S.C.A. § 727(a)(4) was not clearly erroneous. The court 
also concluded that the bankruptcy court did not err when it allowed debtor to testify about advice 
from her bankruptcy attorney because the advice was evidence that helped negate fraudulent intent. 
  
 Smith v. Capital One Bank (USA), N.A., 845 F.3d 256, 76 Collier Bankr. Cas. 2d (MB) 
1693, Bankr. L. Rep. (CCH) P 83050 (7th Cir. 2016). Credit card company's lawsuit against a 
nondebtor husband did not violate codebtor stay under 11 U.S.C.A. § 1301(a) because the credit 
card debt was not a liability attributed to the debtor.  In a case filed by only one spouse, the credit 
card company did not violate the co-debtor stay when it sued the debtor's non-filing husband for 
collection of a debt incurred by the husband on a credit card that was solely his.  Section 1301(a) 
does not define "consumer debt of the debtor," but the "best reading of the co-debtor stay involves 
shielding non-filing co-debtors from actions to collect on the consumer debts only of the filing 
debtor.  As the [debtor] does not demonstrate that her husband's credit card debt is her own, the 
co-debtor stay does not apply."  Also, Wisconsin marital law did not convert the husband's debt 
into the debtor's obligation.   
 
 Loventhal v. Edelson, 844 F.3d 662, 76 Collier Bankr. Cas. 2d (MB) 1668, Bankr. L. Rep. 
(CCH) P 83048 (7th Cir. 2016).  The prepetition transfer of residential property that was owned 
by spouses as tenants by entirety to a trust, of which both spouses were beneficiaries, did not 
destroy the tenancy by entirety; therefore, the debtor spouse retained ability to claim the entireties 
exemption.   
 
VII. Eighth Circuit 
 
 Dahlin v. Lyondell Chemical Co., 881 F.3d 599 (8th Cir. 2018).  Joining the Third Circuit, 
the Eighth established a "reasonably ascertainable" test for deciding whether a creditor received 
constitutionally adequate notice by publication of a potential toxic tort claim.  Even though the 
debtor had been sued numerous times by similar creditors and the debtor's property was a 
Superfund site, the court concluded that it had no obligation to give mailed/actual notice to all 
former workers at the plant. 
 
 In re Spencer, 868 F.3d 748, Bankr. L. Rep. (CCH) P 83139 (8th Cir. 2017).  Affirming its 
Bankruptcy Appellate Panel, the Eighth Circuit held that the State Department of Social Services 
could not be sanctioned for allegedly violating the Chapter 13 discharge injunction, even though 
the Department's proof of claim had been disallowed in part and the confirmed plan had provided 
for payment in full of the allowed portion.  The debtor's spousal and child support were domestic 
support obligations, which survived discharge, despite the disallowance of part of the claim.  The 
debtor did not raise until the appeal the alternative issues that the Department was bound by the 
terms of the confirmed plan and that the bankruptcy court thus had authority under 11 U.S.C.A. § 
105 to issue contempt sanctions for violation of the confirmed plan, and the Circuit agreed with 
the BAP this argument came too late.  Notwithstanding the partial disallowance of its claim, the 
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Department "had a reasonable basis for believing that the disallowed portion of the support arrears 
would survive" discharge.  The Circuit opinion ended with expressing "no view on the merits of 
whether [the former debtor] remains personally liable for the disallowed portion of [the 
Department's] claim," demonstrating that the only issue ruled upon was that sanctions against the 
Department for its collection attempt were not appropriate.    
 
 Demarais v. Gurstel Chargo, P.A., 869 F.3d 685 (8th Cir. 2017).  The Eighth Circuit 
reversed the district court's dismissal of a consumer's complaint for damages under the Fair Debt 
Collection Practices Act, based on the filing of a civil suit in state court for "charged off" debt.  
The complaint alleged, in part, that the defendant law firm threatened to take legal action on which 
it had no intention to pursue; the firm allegedly filed suits but if the consumer defendant appeared 
for trial the suit was continued and ultimately dismissed.  The Circuit panel held that a false threat 
to proceed to trial could form that basis for a FDCPA cause of action.  Interpreting the Supreme 
Court's decision in Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016), the Circuit panel found that the 
plaintiff's complaint sufficiently alleged injury in fact, holding that § 1692f(1) of the Act identified 
a real risk of harm in being subjected to attempts to collect a debt that was not owed.  As a part of 
its analysis, the Circuit found that sending discovery requests to the consumer's attorney could 
form the basis for an injury because those requests were related to a debt that allegedly was not 
owed by the consumer.  The fact that the consumer hired counsel to defend a baseless civil suit 
supported the alleged injury in fact.  The Circuit also construed the Act's statute of limitations, 
finding that each alleged violation must be considered, and if the plaintiff sues within one year of 
a violation, that suit is timely under § 1692k(d).   
 
 Sears v. Sears, 863 F.3d 980, 64 Bankr. Ct. Dec. (CRR) 104 (8th Cir. 2017). Denial of 
discharge under 11 U.S.C.A. § 727(a)(2) was appropriate when debtor transferred legal title to a 
fishing boat and trailer to a close business associate in exchange for what debtor alleged was the 
cancellation of an $18,000 debt, but never actually transferred physical possession and failed to 
disclose continued possession in the bankruptcy case. The Eight Circuit concluded there was 
sufficient circumstantial evidence of an intent to hinder, delay, or defraud creditors when: (1) 
debtor was in poor financial condition at the time of the purported transfer; (2) debtor had a close 
relationship with the transferee; (3) the transferee did not corroborate debtor's claim that the 
transfer was in exchange for cancellation of a pre-existing debt; and (4) debtor retained possession 
and use of the boat and trailer. 
  
 Melikian Enterprises, LLLP v. McCormick, 863 F.3d 802, 64 Bankr. Ct. Dec. (CRR) 92, 
Bankr. L. Rep. (CCH) P 83127 (8th Cir. 2017). The Bankruptcy Code does not preempt state law 
in determining whether a claim is valid. Arizona law required that a creditor must file a deficiency 
action within 90 days following completion of a trustee's sale. Here, the creditor initiated an action 
against debtors prior to the trustee's sale and that action was dismissed following the trustee's sale 
for failure to perfect service. The Eighth Circuit held that the creditor did not have a right to 
payment on the deficiency. The bankruptcy court properly looked to state law to determine whether 
the claim was valid. It further properly consulted both state law and the Bankruptcy Code to 
determine there was an extension of time for the creditor to file the deficiency action. The creditor 
had the opportunity to perfect service following the automatic stay when the Bankruptcy Code 
extended the deadline for 30 days. The creditor's failure to maintain its deficiency suit prior to the 
deadline, extended by the automatic stay, resulted in loss of its claim. 
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 In re Hernandez, 860 F.3d 591, 64 Bankr. Ct. Dec. (CRR) 83, 77 Collier Bankr. Cas. 2d 
(MB) 1611 (8th Cir. 2017). Debt is nondischargeable under 11 U.S.C.A. § 523(a)(2)(A) when the 
debtor knowingly made false representations with intent to deceive a secured creditor, and the 
creditor justifiably relied upon those representations in issuing additional credit to the debtor. The 
debtor forged signatures on two power of attorney affidavits relied on by the creditor to issue 
additional mortgages and home equity lines of credit. The creditor justifiably relied on the debtor's 
power of attorney affidavits because there was no evidence to put the creditor on notice of a 
potential fraud. The court rejected debtor's res judicata and statute of limitations defenses. 
  
 In re AgriProcessors, Inc., 859 F.3d 599, 64 Bankr. Ct. Dec. (CRR) 82, 77 Collier Bankr. 
Cas. 2d (MB) 1533, Bankr. L. Rep. (CCH) P 83119 (8th Cir. 2017). Trustee can recover overdrafts 
covering deposits from a bank because payment by the bank of an overdraft was a debt and the 
bank was more than a mere conduit. Additionally, the bankruptcy court did not err in concluding 
(1) the debt was not a contemporaneous exchange for new value when the bank failed to show the 
intent of the parties of a contemporaneous exchange for new value, and (2) the debtor did not incur 
the debt in the ordinary course of business when in comparison to the nine months prior to the 
preference period, the number of overdrafts increased significantly during the preference period 
and occurred more frequently as the debtor slid towards bankruptcy. 
  
 In re Diwan, L.L.C., 848 F.3d 1147, 63 Bankr. Ct. Dec. (CRR) 189 (8th Cir. 2017). The 
Eighth Circuit affirmed the dismissal of a Chapter 11 small business case in which the debtor could 
not pay, and could not succeed in objecting to, a large claim.  The debtor argued that the large 
claim should be disallowed due to impairment of collateral and that, if the large claim were denied, 
it could find sufficient creditors to support its plan.  The court of appeals affirmed the bankruptcy 
court's finding that, even without that claim, the plan would fail the requirements of feasibility 
according to debtor's own monthly operating statements. 
 
 In re O'Sullivan, 841 F.3d 786, 76 Collier Bankr. Cas. 2d (MB) 1203, Bankr. L. Rep. (CCH) 
P 83032 (8th Cir. 2016). Eighth Circuit reversed and remanded its BAP's decision that an alleged 
judicial lien was avoidable. Both the bankruptcy court and the BAP noted that the alleged judicial 
lien may not have been a lien at all, or if a lien, may have been an unenforceable lien. A lien must 
exist to be avoided under 11 U.S.C.A. § 522(f), but it need not be enforceable. A judgment that is 
not a lien may become dischargeable in bankruptcy. An unenforceable lien may be avoided. 
Bankruptcy court must first determine whether the purported judicial lien was a lien at all. 
 
VIII. Ninth Circuit 
 
 JPMCC 2007-C1 Grasslawn Lodging LLC v. Transwest Resort Properties Inc. (In re 
Transwest Resort Properties Inc.), 881 F.3d 724 (9th Cir. 2018).  One accepting class in joint plan 
is sufficient.  In a case of first impression among courts of appeals, the Ninth Circuit held that 
section 1129(a)(10) does not require every debtor in a joint plan to have an accepting impaired 
class, agreeing with a bankruptcy court in New York but disagreeing with a bankruptcy court in 
Delaware.  The Ninth Circuit also held that confirmation of a "cramdown" plan does not require 
the plan to include a due-on-sale clause when a secured lender has taken the section 1111(b)(2) 
election. 
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 In re Khan, 846 F.3d 1058 (9th Cir. 2017).  A bankruptcy court did not abuse its discretion 
in converting a Chapter 13 case to Chapter 7, based on finding of the debtors' bad faith filing, 
including manipulation of the bankruptcy process and concealment of assets. 
 
 In re CWS Enterprises, Inc., 870 F.3d 1106 (9th Cir. 2017).  Section 502(b)(4)'s provision 
for the "reasonable value" of services of an insider or attorney of the debtor is a cap that must be 
evaluated under applicable state law required under the Full Faith and Credit Act.  See also In re 
Western Real Estate Fund, Inc., 922 F.2d 592 (10th Cir. 1990), as modified, 932 F.2d 898 (10th 
Cir. 1991). 
 
 Zazzali v. U.S. (In re DBSI Inc.), 869 F.3d 1004 (9th Cir. 2017).  The waiver of sovereign 
immunity under section 106(a)(1) allows a trustee to file a derivative suit against the IRS for receipt 
of a fraudulent transfer under section 544(b)(1).  In so deciding DBSI, the Ninth Circuit created a 
split with Seventh Circuit, which had held that the waiver of immunity does not extend to section 
544(b)(1) suits, because sovereign immunity would bar any actual creditor from suing the 
government.  In re Equipment Acquisition Resources Inc., 742 F.3d 743 (7th Cir. 2014).  In the 
Ninth Circuit case, the debtor was a Ponzi scheme. As a subchapter S corporation, the debtor had 
paid the IRS about $17 million for taxes owing by its shareholders. The trustee for a creditors' trust 
sued the IRS to recover the payments as fraudulent transfers.  The IRS conceded it was obliged to 
return about $56,000 that had been paid within two years of bankruptcy, where the waiver of 
sovereign immunity would apply to fraudulent transfer suits by the trustee under section 
548(a)(1)(B).  However, the IRS resisted claims for the remainder of the $17 million, which the 
trustee based on Idaho's version of the Uniform Fraudulent Transfer Act and its four-year statute 
of limitations. For claims beyond two years, the trustee invoked section 544(b)(1), which requires 
the existence of an actual, unsecured creditor who could have sued under state law. 
 
 Milby v. Templeton (In re Milby), 875 F.3d 1229 (9th Cir. 2017).  A Chapter 7 debtor's 
failure to disclose potentially fraudulent transfers on the schedules or statement of financial affairs, 
coupled with false oaths and failure to turn over documents or cooperate with the trustee, 
constituted "extraordinary circumstances" for purposes of equitably tolling the two-year time for 
filing section 544(b) complaints.  The Ninth Circuit applied its precedent, Gladstone v. U.S. 
Bancorp, 811 F.3d 1133 (9th Cir. 2016), to hold that equitable tolling of the limitations period was 
appropriate when there were both extraordinary circumstances and trustee diligence during the 
time of concealment of the transfers—"it is diligence during the existence of an extraordinary 
circumstance [that] is the key consideration." 
 
 In re Cherrett, 64 Bankr. Ct. Dec. (CRR) 217, 2017 WL 4582733 (9th Cir. 2017).  
Affirming denial of 11 U.S.C.A. § 707(b)(1) dismissal for abuse, the Ninth Circuit agreed with the 
bankruptcy court's determination that a housing loan made by the Chapter 7 debtor's employer was 
not a consumer debt.  The loan was a key part of a compensation package, incurred "primarily for 
the non-consumer purpose connected to furthering [the debtor's] career."  The Circuit panel also 
held that the denial of a creditor's dismissal motion was final and appealable, "because it 
conclusively resolved the debtors' ability to file a Chapter 7 bankruptcy petition and conclusively 
determined the discrete issue whether a debt was primarily non-consumer."   
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 Matter of Spanish Peaks Holdings II, LLC, 872 F.3d 892 (9th Cir. 2017). The Ninth Circuit 
examined the interplay between competing provisions of the Bankruptcy Code when a trustee 
proposes to sell property of the bankruptcy estate that is subject to unexpired leases. The purchaser 
of substantially all of debtors' real and personal property moved for an order clarifying that the 
sale had been "free and clear" of all liens contemplated by 11 U.S.C.A. § 363(f), particularly 
unexpired restaurant and telecommunication property leases. The lessees argued that 11 U.S.C.A. 
§ 365(h) empowered the trustee to reject the unexpired leases but allowed the lessees to retain any 
existing rights under the leases, including possession of the property. The Court of Appeals noted 
that the two statutes "frequently operate in isolation," when the trustee proposes a sale of 
unencumbered property or when the trustee rejects a lease on property retained by the bankruptcy 
estate.  872 F.3d at 898.  When courts have addressed 11 U.S.C.A. § 363 sales involving property 
subject to unexpired leases, the majority hold that the lessee's rights under 11 U.S.C.A. § 365 
trump the trustee's sale powers under 11 U.S.C.A. § 363.  The Ninth Circuit, however, adopted the 
minority approach, holding that section 363(f) is broad enough to permit sale of Chapter 7 debtor-
lessor's property unencumbered by its tenants' leasehold interests, despite the fact that section 365 
generally protects tenants' rights upon rejection of lease. 
 
 Bank of New York Mellon v. Watt, 867 F.3d 1155, 64 Bankr. Ct. Dec. (CRR) 136, Bankr. 
L. Rep. (CCH) P 83141 (9th Cir. 2017).  The Ninth Circuit applied Bullard v. Blue Hills Bank, 
135 S. Ct. 1686 (2015), holding that it lacked jurisdiction to consider an appeal by the debtors of 
the district court's vacating of confirmation order and remanding to the bankruptcy court.  The 
district court vacated confirmation of a plan providing for vesting in the creditor, but that was not 
a final order for appeal, because it did not "fix the rights and obligations of the parties."  Instead, 
the vacating and remanding allowed the parties to continue negotiations and efforts to obtain an 
alternative confirmed plan.  The opinion notes that the debtors had other routes to seek appellate 
review, such as seeking certification for appeal, interlocutory appeal, or obtaining confirmation 
over the debtors' objection.   Although Bullard arose under 28 U.S.C.A. § 158(a), its logic applied 
to this appeal, which presented the jurisdiction issue under 11 U.S.C.A. § 158(d).  See also 
Gugliuzza v. FTC, 852 F.3d 884 (9th Cir. 2017), for holding that remand by district court was not 
final, appealable order. 
 
 In re Reynolds, 867 F.3d 1119 (9th Cir. 2017) (per curiam). Applying the California 
Supreme Court's answer to the certified question of the extent to which a bankruptcy estate may 
reach a beneficiary's interest in a spendthrift trust: (1) a bankruptcy estate is entitled to the full 
amount of the spendthrift trust distributions due to be paid as of the petition date, with the exception 
of any portion needed by the beneficiary for support or education as long as the trust instrument 
specifies the funds are for that purpose, and (2) the estate may reach 25% of expected future 
payments from the spendthrift trust, reduced by the amount needed by the beneficiary for support. 
 
 In re Mainline Equipment, Inc., 865 F.3d 1179, 64 Bankr. Ct. Dec. (CRR) 123, Bankr. L. 
Rep. (CCH) P 83134 (9th Cir. 2017). Statutory tax liens on personal property can be avoided 
pursuant to 11 U.S.C.A. § 545(2) because, under California law, the liens are invalid against a 
bona fide purchaser. 
 
 In re Partida, 862 F.3d 909, 64 Bankr. Ct. Dec. (CRR) 94, Bankr. L. Rep. (CCH) P 83124 
(9th Cir. 2017). The Ninth Circuit followed the Sixth and Second Circuits to hold that the automatic 
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stay does not prevent the continued collection of restitution following conviction of a crime - 
specifically, collection under the Mandatory Victims Restitution Act (the "MVRA"). The MVRA 
trumps the automatic stay and permits collection of restitution notwithstanding any federal laws to 
the contrary. 
 
 Burton v. Infinity Capital Management, 862 F.3d 740, 64 Bankr. Ct. Dec. (CRR) 93 (9th 
Cir. 2017). Amending a previous decision, the Ninth Circuit examined the functional role of an 
attorney to determine that the attorney did not have quasi-judicial immunity when he participated 
in an interpleader action in violation of the automatic stay. The attorney's actions did not involve 
discretionary judgment, which the doctrine of judicial immunity was designed to protect. Further, 
the Supreme Court has not extended the doctrine beyond the prosecutorial function, in which the 
attorney was not involved. When neither the attorney's function nor identity fell into the existing 
realm of the judicial immunity doctrine, immunity was not warranted. 
 
 Weil v. Elliott, 859 F.3d 812, 64 Bankr. Ct. Dec. (CRR) 63, 77 Collier Bankr. Cas. 2d 
(MB) 1702, Bankr. L. Rep. (CCH) P 83117 (9th Cir. 2017). The one-year time limit in 11 U.S.C.A. 
§ 727(e)(1) to revoke a debtor's discharge is not jurisdictional, but is a statute of limitations which 
may be forfeited if not timely raised. 
 
 In re Sunnyslope Housing LP, 859 F.3d 637, 64 Bankr. Ct. Dec. (CRR) 51, 77 Collier 
Bankr. Cas. 2d (MB) 1338, 77 Collier Bankr. Cas. 2d (MB) 1670, Bankr. L. Rep. (CCH) P 83115 
(9th Cir. 2017), as amended, (June 23, 2017) (en banc), cert. denied (Jan. 8, 2018).  Applying the 
Supreme Court's rule in Rash, the bankruptcy court did not err when it determined a lower value 
for the debtor's apartment complex by considering low-income housing restrictions included in the 
liens on the property even though the restrictions would be released at foreclosure, causing the 
property to have a higher value at foreclosure.  The plan was fair and equitable because the 
objecting creditor retained its lien on the collateral and received the present value of its allowed 
claim over the term of the plan, despite a lower interest rate than the original contract rate. The 
bankruptcy court did not abuse its discretion in finding the plan was feasible. Finally, the 
bankruptcy court did not err in not allowing the creditor to change its 11 U.S.C.A. § 1111(b) 
election following the district court's remand of the case to add to the value of the property a tax 
credit when the creditor was treated the same as prior to remand. 
  
 In re Sterba, 852 F.3d 1175, 63 Bankr. Ct. Dec. (CRR) 262 (9th Cir. 2017).  The Ninth 
Circuit examined a proof of claim filed in a California bankruptcy case by a junior lienholder, 
based on a note's provision that it was governed by Ohio law.  The debtors objected to the claim, 
asserting that it was barred by California's four-year statute of limitations, but the creditor asserted 
that Ohio's six-year limitations period controlled.  The bankruptcy court agreed that Ohio's 
limitations period applied, but the Bankruptcy Appellate Panel reversed.  Now, the Circuit panel 
reversed the BAP, first examining prior authority in a federal securities case, which followed the 
rationale that "choice-of-law provisions are concerned mainly with substantive law, and 'generally 
do not contemplate . . .statutes of limitation,' which are 'usually considered' a matter of local 
procedure 'related to judicial administration.'"  Des Brisay v. Goldfield Corp., 637 F.2d 680, 682 
(9th Cir. 1981) (citing Restatement (Second) of Conflict of Laws § 122 cmt. a).  Noting that the 
Ninth Circuit's federal choice-of-law rules follow the Restatement, "the Second Restatement's 
preference for the forum state's statute of limitations, in cases where it has the shorter limitations 
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period, is based on the policy that 'a state has a substantial interest in preventing the prosecution 
in its courts of claims which it deems to be 'state.'"  However, under the 1988 version of Second 
Restatement, "where a countervailing interest exists such that 'under the special circumstances of 
the case dismissal . . .would be unjust,' the forum (here, California) will apply another state's longer 
statute of limitations."  The Circuit majority found that a special circumstance existed here, in that 
the creditor had no choice but to file its proof of claim in the California bankruptcy case, and "to 
reject PNC's claim as time-barred would be the functional equivalent of a dismissal on the merits."  
The bankruptcy court correctly applied Ohio's six-year statute of limitations, overruling the 
debtors' objection to the claim.  The concurring judge would have used a more direct route to the 
same result, based on the note's choice-of-law provision that it was governed by Ohio's laws, 
"without regard to conflict of law principles."   
 
 In re Tenderloin Health, 849 F.3d 1231, 63 Bankr. Ct. Dec. (CRR) 236, 77 Collier Bankr. 
Cas. 2d (MB) 682, Bankr. L. Rep. (CCH) P 83078 (9th Cir. 2017). Avoidance of a preferential 
transfer requires analysis of what the creditor would receive in a Chapter 7 liquidation (the "greater 
amount test"). The Ninth Circuit held that this analysis includes consideration of other avoidable 
transfers. When the debtor made two transfers (one debt payment and one deposit) to the creditor-
bank, and the trustee sought to recover the debt payment by avoidance, the Chapter 7 liquidation 
analysis, or "greater amount test," could assume that the trustee avoided the deposit as well if it 
met the requirements of 11 U.S.C.A. § 547(b). This hypothetical was permitted notwithstanding 
an earlier decision holding that the court must analyze the results of the "greater amount test" in 
light of the actual facts of the case. 
 
 In re Khan, 846 F.3d 1058, 63 Bankr. Ct. Dec. (CRR) 169, 77 Collier Bankr. Cas. 2d (MB) 
219, Bankr. L. Rep. (CCH) P 83059 (9th Cir. 2017). Claims arising from fraudulent conversion of 
stock were not subject to mandatory subordination under 11 U.S.C.A. § 510(b) as a claim "for 
damages arising from the purchase or sale of … a security." The creditor had obtained a judgment 
for fraudulent conversion of the stock he held in the business he founded with the debtors. The 
creditor was awarded damages based on the value of the stock at the time it was converted in 2009, 
well after plaintiff's purchase of the stock in 2001. Debtors filed Chapter 13 on the eve of damages 
valuation and failed to amend their schedules to reflect the judgment's full amount. In the 
bankruptcy case, debtors argued that the creditor's claim should be subordinated and thus subject 
to disallowance as the claim arose from the purchase or sale of a security. The Ninth Circuit noted 
that "[n]o doubt Barton did purchase securities … . However, Barton's claims … are based upon 
the judgment entered against the Debtors by the Superior Court on account of their actions many 
years later (2009) when they fraudulently converted Barton's stock." To distinguish other cases in 
which the court had interpreted "arising from" broadly to find that 11 U.S.C.A. § 510(b) 
subordination applied, the Ninth Circuit explained that damages were measured by the value of 
the converted property when the conversion occurred years after the sale of securities. 
 
 In re Kupfer, 852 F.3d 853, 63 Bankr. Ct. Dec. (CRR) 136, 76 Collier Bankr. Cas. 2d (MB) 
1645, 77 Collier Bankr. Cas. 2d (MB) 90, Bankr. L. Rep. (CCH) P 83051 (9th Cir. 2016). The 
statutory cap on a landlord's claims against a tenant in 11 U.S.C.A. § 502(b)(6) applies only to 
claims that result directly from the termination of a lease, not to collateral claims. Ninth Circuit 
vacated and remanded bankruptcy court's decision to cap an arbitration award of past and future 
rent and directed the lower court to apply the following test: assuming that all other conditions 
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remain constant, would the landlord have the same claim against the tenant had the lease not been 
terminated? It concluded that the arbitration award for past rent was independent of the termination 
of the lease and is not capped, whereas the future rent arose from termination of the lease and is 
capped. Next, it instructed the court to first categorize all remaining fees and costs as either directly 
resulting from termination of the lease, or not, and apportion the amounts accordingly. 
  
 In re Molasky, 843 F.3d 1179, 63 Bankr. Ct. Dec. (CRR) 126, 76 Collier Bankr. Cas. 2d 
(MB) 1517, Bankr. L. Rep. (CCH) P 83047 (9th Cir. 2016). Intervenor can continue adversary 
proceeding contesting dischargeability of a debt against a Chapter 11 debtor. Intervenor was 
allowed to continue prosecuting a 11 U.S.C.A. § 523 claim originally filed by another party after 
the original party was dismissed for failure to prosecute, because (i) an independent basis for 
jurisdiction existed, and (ii) allowing the intervenor to continue would promote judicial economy. 
  
 In re Yellowstone Mountain Club, LLC, 841 F.3d 1090, 63 Bankr. Ct. Dec. (CRR) 117, 
Bankr. L. Rep. (CCH) P 83039 (9th Cir. 2016). Barton doctrine applies to members of unsecured 
creditors' committee sued for acts performed in their official capacities. Under Barton, plaintiffs 
must obtain authorization from the bankruptcy court before bringing suit in another forum against 
officers appointed by the bankruptcy court. The doctrine traditionally protected receivers and 
trustees, but other circuits had applied Barton to other parties, including the trustee's counsel, 
Allard v. Weitzman (In re Delorean Motor Co.), 991 F.2d 1236, 1241 (6th Cir. 1993), and those 
appointed to conduct sales of estate property, Carter v. Rodgers, 220 F.3d 1249, 51 (11th Cir. 
2000). The Ninth Circuit further extended Barton protection to members of the unsecured 
creditors' committee in part because of the potential chilling effect that the threat of suit in a foreign 
forum might have on the discharge of the committee's duties. 
 
 In re New Investments, Inc., 840 F.3d 1137, 63 Bankr. Ct. Dec. (CRR) 97, 76 Collier 
Bankr. Cas. 2d (MB) 1191, Bankr. L. Rep. (CCH) P 83029 (9th Cir. 2016). Chapter 13 plan that 
cured default with respect to deed of trust was required to pay default interest rate on continuing 
payments. 
  
 In re Barker, 839 F.3d 1189, 76 Collier Bankr. Cas. 2d (MB) 930, Bankr. L. Rep. (CCH) P 
83027 (9th Cir. 2016). An unsecured creditor must file a timely proof of claim to have an allowable 
claim in a Chapter 13 case. A secured creditor must file a timely proof of claim if it wants to 
participate in the Chapter 13 plan. An untimely claim may be disallowed. That the Chapter 13 
debtor scheduled the debt does not substitute for the requirement of a timely filed proof of claim. 
  
IX. Tenth Circuit 
 
 Jubber v. Bird (In re Bird), 577 B.R. 365 (B.A.P. 10th Cir. Nov. 30, 2017).  A Chapter 7 
trustee cannot work with secured creditors to sell a home out from underneath a debtor without 
paying the homestead exemption in full, even when there is little or no equity in the property above 
secured debt.  The BAP's opinion is informed by Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973 
(2017), discussed above, and Law v. Siegel, 134 S. Ct. 1188 (2014) and splits with the Sixth Circuit 
on the question of whether a debtor can claim a homestead exemption without having any equity 
in the property.  In re Brown, 851 F.3d 619, 625 (6th Cir. 2017) (holding, after debtor surrendered 
homestead property rather than claiming it as exempt, that section 522 will not support exemption 
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on basis of state-law redemption rights in piece of property if proceeds from sale of that property 
are "insufficient to satisfy the prior obligations owed to the secured creditors").  See also In re 
Moore, 577 B.R. 836 (Bankr. D. Mass. 2017) (When liquidation of the debtors' home would only 
benefit secured creditor, Chapter 7 trustee and trustee's attorney, case was converted on debtors' 
motion to Chapter 13.). 
 
 In re Bryan, 857 F.3d 1078, 64 Bankr. Ct. Dec. (CRR) 52 (10th Cir. 2017). After more than 
a decade of litigation concerning the division of proceeds from the sale of the debtor's real property 
in a Chapter 7 case, Tenth Circuit affirms the BAP's conclusion that trustee is not entitled to 
surcharge the lienholder's collateral under 11 U.S.C.A. § 506(c) for expenses incurred contesting 
the validity of that creditor's lien. The secured creditor argued that fees and costs assessed against 
its claim failed to benefit the secured creditor, given that those expenses were incurred attempting 
to disprove the creditor's secured status. The BAP concluded that while it was necessary and 
reasonable for the trustee to incur expenses to determine lien priority, those expenses did not 
benefit the collateral or the secured creditor as required by 11 U.S.C.A. § 506(c). The Tenth Circuit 
adopted this interpretation of the "benefit" requirement under 11 U.S.C.A. § 506(c), stating that 
expenses incurred in contesting the validity of a secured creditor's lien cannot be said to "benefit" 
that secured creditor. 
 
 In re Cowen, 849 F.3d 943, 63 Bankr. Ct. Dec. (CRR) 211, 77 Collier Bankr. Cas. 2d (MB) 
438 (10th Cir. 2017).  A claim for damages under section 362(k) is a core proceeding for which 
the bankruptcy court could exercise jurisdiction and adjudicate to a final judgment even after the 
bankruptcy case was dismissed.  In addition, the court held that 362(a)(3) prohibits only 
affirmative acts to gain possession of or to exercise control over property of the estate; it does not 
prevent the act of passively holding an asset repossessed prepetition nor does it impose an 
affirmative obligation to turnover property of the estate. The Court of Appeals remanded the 
bankruptcy court's imposition of actual and punitive damages after the creditors failed to return 
vehicles repossessed prepetition, but instructed that if the bankruptcy court found on remand that 
the creditors manufactured paperwork, forged documents, gave perjured testimony, and coached 
witnesses on what to testify during breaks in an attempt to convince the court that the debtor's 
rights in the vehicles terminated prepetition, such acts would qualify as acts to exercise control 
over estate property in violation of the automatic stay. 
 
 In re Expert South Tulsa, LLC, 842 F.3d 1293, 63 Bankr. Ct. Dec. (CRR) 118, 76 Collier 
Bankr. Cas. 2d (MB) 1449, Bankr. L. Rep. (CCH) P 83043 (10th Cir. 2016). Debtor received 
reasonably equivalent value within the meaning of 11 U.S.C.A. § 548(a)(1)(B) and the Oklahoma 
Uniform Fraudulent Transfer Act when in exchange for real property debtor alleged was worth 
$4.99 million, debtor received $3 million and dismissal with prejudice of foreclosure action 
seeking deficiency judgment which extinguished debtor's obligation of about $7.75 million. 
  
 In re Amerson, 839 F.3d 1290, 76 Collier Bankr. Cas. 2d (MB) 918, Bankr. L. Rep. (CCH) 
P 83026 (10th Cir. 2016), cert. denied, Scott v. King, 138 S. Ct. 121 (2017).  The Chapter 7 debtors 
reopened a no-asset case to amend schedules, including interest in a state-court suit contesting one 
debtor's father's will.  After settlement of that litigation by the Chapter 7 trustee, the debtor 
contended that her interest was as a beneficiary of the will's spendthrift trust.  Concluding that the 
exception in 11 U.S.C.A. § 541(c)(2) "is permissive rather than mandatory, and thus it is a debtor's 
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choice whether or not to include such an interest in his or her bankruptcy estate," the debtor chose 
to schedule her interest in the litigation and was not entitled to now claim the exclusion.   
 
X. Eleventh Circuit 
 
 Beem v. Ferguson, 2018 WL 718609 (11th Cir. Feb. 6, 2018).  A complaint objecting to 
discharge, although filed after the deadline, was held to relate back to the date before the deadline 
when the creditor mistakenly filed a motion rather than a complaint. 
 
 Mantiply v. Horne (In re Horne), 876 F.3d 1076 (11th Cir. 2017).  Agreeing with In re 
Schwartz-Tallard, 803 F.3d 1095 (9th Cir. 2015), en banc, the Eleventh Circuit held that there is 
an apparent exception to the holding in Baker Botts L.L.P. v. ASARCO LLC, 135 S. Ct. 2158, 192 
L. Ed. 2d 208 (2015), concluding that the attorneys' fee allowed by section 362(k) for certain 
violations of the automatic stay are still allowable post-Asarco, because that provision is a specific, 
statutory fee-shifting authorization of the type recognized even under the American Rule.  Section 
362(k)(1) "specifically departs from the American rule," authorizing such costs and fees. 
 
 Slater v. United States Steel Corporation, 871 F.3d 1174, 64 Bankr. Ct. Dec. (CRR) 174, 
130 Fair Empl. Prac. Cas. (BNA) 727 (11th Cir. 2017).  Overruling portions of its prior judicial 
estoppel precedent, found in Barger v. City of Carterville, 348 F.3d 1289 (11th Cir. 2003), and 
Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282 (11th Cir. 2002), the en banc opinion re-examined 
when application of judicial estoppel is appropriate in bankruptcy cases involving a debtor's 
omission of civil claims from bankruptcy schedules.  Although the Court "reaffirm[ed] our 
precedent that when presented with this scenario, a district court may apply judicial estoppel to 
bar the plaintiff's civil claim if it finds that the plaintiff intended to make a mockery of the judicial 
system," the Court rejected the prior precedent that "the mere fact of the plaintiff's nondisclosure 
is sufficient."  Under the new standard, in a district court's determination of "whether a plaintiff 
who failed to disclose a civil lawsuit in bankruptcy filings intended to make a mockery of the 
judicial system, the court should look to factors such as the plaintiff's level of sophistication, his 
explanation for the omission, whether he subsequently corrected the disclosures, and any action 
taken by the bankruptcy court concerning the nondisclosure."  Under the prior precedent, even if 
the plaintiff had corrected the nondisclosure in bankruptcy schedules, judicial estoppel was strictly 
applied.  Now, the Court announced that "voluntariness alone does not necessarily establish a 
calculated attempt to undermine the judicial process."  The district court in this case had applied 
prior Eleventh Circuit precedent to infer from the plaintiff's "nondisclosure alone that she intended 
to manipulate the judicial system," and the Circuit's original appellate panel had concluded that 
this was not an abuse of the district court's discretion.  The en banc Circuit Court remanded for the 
panel's determination of abuse of discretion under the announced new standard.   
 
 Pollitzer v. Gebhardt, 860 F.3d 1334, Bankr. L. Rep. (CCH) P 83123 (11th Cir. 2017). On 
a matter of first impression, the Eleventh Circuit held 11 U.S.C.A. § 707(b)—which allows 
dismissal of Chapter 7 cases if such relief would be considered an "abuse"—applies to cases 
originally filed under Chapter 13 and later converted to Chapter 7. 
 
 In re Mooney, 854 F.3d 1260 (11th Cir. 2017).  Applying Georgia Supreme Court's 
guidance, Mooney v. Webster, 794 S.E.2d 31 (Ga. 2016), the debtor's health savings account was 
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not exempt as a "disability, illness, or unemployment benefit" nor as "payment under a pension, 
annuity, or similar plan or contract."   
 
 In re Lunsford, 848 F.3d 963, 63 Bankr. Ct. Dec. (CRR) 201, 77 Collier Bankr. Cas. 2d 
(MB) 482, Bankr. L. Rep. (CCH) P 83073 (11th Cir. 2017). The Eleventh Circuit held that 
nondischargeability of debts for the violation of federal or state securities under 11 U.S.C.A. § 
523(a)(19)(A) applied regardless whether the violation was committed by the debtor or another 
party. Debtor sold unregistered securities in his company and misrepresented its financial 
condition, both violations of the Mississippi Securities Act. The bankruptcy court ruled that 11 
U.S.C.A. § 523(a)(19) prohibited discharge of the debt, relying on the findings of an arbitrator 
confirmed by the state chancery court. Debtor argued that the state court's ruling did not provide 
an adequate basis for the bankruptcy court to find that debtor himself had violated securities laws. 
The Eleventh Circuit held that the text of 11 U.S.C.A. § 523(a)(19)(A) indicates that "the statute 
applies irrespective of debtor conduct." The statutory phrase, "debt that is for the violation of the 
[securities laws]," revealed that the key element for nondischargeability under 11 U.S.C.A. § 
523(a)(19)(A) is a causal link between the securities violation and the debt. The court supported 
its interpretation of the statute by noting that "If Congress had wanted to limit section 
523(a)(19)(A) [by requiring debtor misconduct], it could have done so as it did with other 
provisions in the statute." 
 
 In re Appling, 848 F.3d 953, 63 Bankr. Ct. Dec. (CRR) 200, 77 Collier Bankr. Cas. 2d 
(MB) 421, Bankr. L. Rep. (CCH) P 83071 (11th Cir. 2017), cert. granted (U.S. Jan. 12, 2018). The 
Eleventh Circuit joined the Fourth Circuit, and departed from the Fifth, Eighth, and Tenth Circuits, 
in holding that a statement about a single asset is a "statement respecting the debtor's … financial 
condition" for purposes of 11 U.S.C.A. § 523(a)(2). Debtors made false statements orally regarding 
a large tax refund to a law firm providing legal services in reliance on being compensated from 
the tax refund. The bankruptcy court held the judgment obtained by the law firm against debtors 
was nondischargeable pursuant to 11 U.S.C.A. § 523(a)(2)(A). The Eleventh Circuit reversed. The 
circuit held debtor's statement about his tax refund were statements respecting his financial 
condition, but were not in writing; therefore, the debt to the law firm was dischargeable. 
 
 Wortley v. Bakst, 844 F.3d 1313, 63 Bankr. Ct. Dec. (CRR) 147 (11th Cir. 2017).  The 
Eleventh Circuit held that it did not have jurisdiction to consider a bankruptcy court's unauthorized 
dismissal of a noncore proceeding. The president of a Chapter 7 debtor filed a state court action 
against members of the law firm serving as counsel for the Chapter 7 trustee, alleging that the firm 
conspired to improperly influence the judge presiding over the Chapter 7 case by hiring his spouse 
to join the firm's bankruptcy department. The Eleventh Circuit found that the claim was noncore 
because judicial misconduct can arise in any legal proceeding. However, because a ruling on the 
improper influence claim could affect the administration of the bankruptcy estate, the noncore 
proceeding was related to the bankruptcy case. Under Wellness, related noncore proceedings 
require the parties' consent before a bankruptcy court can enter a final order or judgment. The 
Eleventh Circuit held that because the parties in this action did not consent, the order of dismissal 
was unauthorized, and the bankruptcy court should have submitted findings and conclusions to the 
district court for entry of a final order. 
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 In re Failla, 838 F.3d 1170, 63 Bankr. Ct. Dec. (CRR) 46, 76 Collier Bankr. Cas. 2d (MB) 
602, Bankr. L. Rep. (CCH) P 83020 (11th Cir. 2016).  When Chapter 7 debtors' 11 U.S.C.A. § 
521(a)(2) statement of intention was to surrender their residence, they were required to surrender 
to both the trustee and secured creditor, and even if the trustee abandoned the property, the duty to 
surrender to the creditor continued.  Surrender was not limited to the trustee.  Therefore, the act of 
surrender requires the debtors to drop opposition to the creditor's foreclosure action.  The 
bankruptcy court had authority to order the debtors to stop their foreclosure opposition. 
 

AMENDMENTS TO THE FEDERAL RULES OF BANKRUPTCY PROCEDURE AND 

FEDERAL RULES OF CIVIL PROCEDURE 
 
I. Federal Rules of Bankruptcy Procedure 
 
 Effective December 1, 2017, Federal Rules of Bankruptcy Procedure 1001, 1006, 1015, 
2002, 3002, 3007, 3012, 3015, 4003, 5009, 7001, and 9009 were amended, and a new Rule 3015.1 
was adopted.  In addition to Rule changes, Official Form 101 was amended and new Official Form 
113 was adopted.  The Supreme Court's adopting order states that the amended Rules "shall govern 
in all proceedings in bankruptcy cases thereafter commenced and, insofar as just and practicable, 
all proceedings then pending."  Retroactive application of several of these new Rules, however, 
seems unlikely to be either just or practicable, especially in applying new claims bar dates and new 
form plan requirements for Chapter 13 (both of which are discussed in more detail below). 
 
 A. Summary of Amended and New Bankruptcy Rules Affecting Chapter 13 Cases 
 
 Together, several of these amendments make substantial changes in practice, particularly 
in Chapter 13 cases.  Those that affect Chapter 13 cases are summarized in the following chart and 
described in more detail below.  This summary is adapted from one prepared by Beverly M. 
Burden, Chapter 13 Trustee, Eastern District of Kentucky, and this chart is used with her 
permission. 
 
 The reader should use caution in applying this chart, which is a summary that focuses on 
Chapter 13 cases.  Thus, for example, it does not address the provisions of amended Rule 3002(c) 
that also apply to Chapters 7 and 12. 
 
What? Where? How? When? Service? Comments: 

Proof of claim by 
secured creditor 
or unsecured 
creditor, other 
than 
governmental 
units and other 
existing 
exceptions 

Rule 
3002(a) 
and (c) 

Proof of claim In a Chapter 13 
case, 70 days after: 
 
Petition date (order 
for relief); or 
 
Date of the order 
of conversion to 
Chapter 13. 
 
No change in bar 
date for 

 Creditor, 
including a 
secured creditor, 
must file proof of 
claim to have an 
allowed claim.  
Bar date applies 
to secured 
creditors. 
 
"A lien that 
secures a claim 
against the 
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What? Where? How? When? Service? Comments: 

governmental 
units. 

debtor is not void 
due only to the 
failure of any 
entity to file a 
proof of claim." 

Proof of claim by 
holder of a claim 
that is secured by 
a security 
interest in the 
debtor's 
principal 
residence 

Rule 
3002(c)(7) 

Proof of claim 
& attachments 

In a Chapter 13 
case,  
 
70 days after order 
for relief to file 
proof of claim and 
attachments 
required under 
Rule 
3001(c)(2)(C); and 
 
120 days after 
order for relief to 
file attachments 
required by Rule 
3001(c)(1) and (d) 
as a supplement to 
claim. 

 The Rule 
3001(c)(2)(C) 
attachment is 
Mortgage Proof 
of Claim 
Attachment 
Form B410A and 
an escrow 
statement if 
applicable. 
 
Rule 3001(c)(1) 
requires a copy 
of the "writing" 
on which the 
claim is based.  
Rule 3001(d) 
requires proof of 
perfection. 

Proof of claim by 
creditor with 
insufficient 
notice of deadline 
for filing claims 

Rule 
3002(c)(6) 

Motion to 
extend time for 
filing proof of 
claim, which 
must be 
granted before 
claim is filed.  

Motion may be 
filed before or after 
bar date. 
 
Claim must be 
filed within 60 
days after order is 
entered granting 
motion for 
extension of time 
to file claim. 

Serve motion 
per Rule 7004 
via Rule 9014.  

Extension 
allowed if notice 
was insufficient 
to give creditor 
time to file 
claim: 
 
"because the 
debtor failed to 
timely file the 
list of creditors' 
names and 
addresses 
required by Rule 
1007(a)"; or 
 
notice was 
mailed to 
creditor at 
foreign address. 

Objection to 
claim 

Rule 
3007(a) 

Objection; and  
 
a Notice of 
Objection 
(Official 
Form) 

Serve at least 30 
days before: 
 
any scheduled 
hearing on the 
objection, or 
 
any deadline for 
claimant to request 
hearing 

Serve claimant 
by first-class 
mail to notice 
address in POC; 
and 
 
If claimant is 
U.S. or U.S. 
officer or 
agency, serve 

For service on 
U.S., mail copy 
to: 
 
civil process 
clerk at U.S. 
Attorney for 
district; 
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What? Where? How? When? Service? Comments: 

per 7004(b)(4) 
or (5); 
 
If claimant is 
insured 
depository 
institution, serve 
per 7004(h); and 
 
Serve debtor, 
trustee, (and, if 
applicable, a 
codebtor who 
filed claim 
under Rule 
3005) by first 
class mail "or 
other permitted 
means."  

U.S. Attorney 
General at 
Washington DC;  
 
Affected agency 
or officer; and 
 
If agency is a 
corporation, to 
the attention of 
an officer or 
agent authorized 
to accept service 
of process. 
 
For service on 
insured 
depository 
institution:  send 
by certified mail 
addressed to an 
officer (with 
exceptions). 

Determining 
amount of 
secured claim 
under § 506(a) – 
claims of 
nongovernmental 
units 

Rule 
3012(a) 
and (b) 

Motion; 
 
Objection to 
claim; or  
 
In plan. 

 
But not by 
adversary 
proceeding 
(Rule 
7001(2)). 

If by motion, give 
at least 7 days' 
notice per Rule 
9006(d) or notice 
required by local 
rules. 
 
If by objection to 
claim, give 30 
days' notice per 
Rule 3007. 
 
If in plan, creditor 
gets 21 days' notice 
of deadline to 
object to 
confirmation and 
28 days' notice of 
confirmation 
hearing per Rule 
2002. 

If by motion, 
serve per Rule 
7004 via Rule 
9014. 
 
If by objection 
to claim, serve 
per Rule 3007 
(see above). 
 
If by plan, serve 
holder of claim 
and any other 
entity the court 
designates, per 
Rule 7004 via 
Rule 3012(b). 

Upon 
confirmation, 
"any 
determination in 
the plan made 
under Rule 3012 
about the amount 
of a secured 
claim is binding 
on the holder of 
the claim . . . ." 
 
Notice 
requirements for 
plans amended 
before 
confirmation – 
determined by 
local rules. 

Determining 
amount of 
secured claim 
under 506(a) – 
claims of 
governmental 
units 

Rule 
3012(a) 
and (c) 

Motion; or 
 
Objection to 
claim. 

File after: 
 
Governmental unit 
files claim or 
 
Time for filing 
claim under Rule 
3002(c)(1) has 
expired. 
 

If by motion, 
serve per Rule 
7004 via Rule 
9014. 
 
If by objection 
to claim, serve 
per Rule 3007 
(see above). 

Claims bar date 
in Rule 
3002(c)(1) for 
governmental 
units is not 
changed. 
 
Amount of 
secured claim of 
governmental 
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What? Where? How? When? Service? Comments: 

If by motion, give 
at least 7 days' 
notice per Rule 
9006(d) or notice 
required by local 
rules. 
 
If by objection to 
claim, give 30 
days' notice per 
Rule 3007. 

units cannot be 
determined in the 
plan. 
 
If governmental 
unit does not 
timely file claim 
under Rule 
3002(c)(1) and 
debtor files claim 
under Rule 3004, 
does debtor also 
have to file 
motion or 
objection to its 
own claim to 
determine 
secured amount? 

Determining 
amount of any 
claim entitled to 
priority 

Rule 
3012(a) 
and (b) 

Motion; or 
 
Objection to 
claim. 

File motion after a 
claim is filed; or 
 
File a claim 
objection 
(presumably after 
claim is filed). 
 
If by motion, give 
at least 7 days' 
notice per Rule 
9006(d) or notice 
required by local 
rules. 
 
If by objection to 
claim, give 30 
days' notice per 
Rule 3007. 

If by motion, 
serve per Rule 
7004 via Rule 
9014. 
 
If by objection 
to claim, serve 
per Rule 3007 
(discussed 
above). 

Amount of claim 
entitled to 
priority cannot 
be determined in 
the plan. 

Objection to 
confirmation 

Rule 
3015(f) 

Objection File objection at 
least 7 days before 
the date set for 
hearing on 
confirmation 
unless court orders 
otherwise. 

Serve per Rule 
7004 via Rule 
9014. 

Creditors are to 
get: 
 
21 days' notice of 
the deadline for 
filing objections 
to confirmation 
(Rule 
2002(a)(9)); and 
 
28 days' notice of 
the confirmation 
hearing (Rule 
2002(b)(3)). 

 
Notice 
requirements for 
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What? Where? How? When? Service? Comments: 

plans amended 
before 
confirmation – 
determined by 
local rules. 

Avoid a lien or 
other transfer of 
exempt property 
under § 522(f) 

Rule 
4003(d) 

Motion; or 
 
In plan. 
 
But not by 
adversary 
proceeding 
(Rule 7001(2)) 
(no change). 

If by motion, give 
at least 7 days' 
notice per Rule 
9006(d) or notice 
required by local 
rules. 
 
If in plan, creditor 
gets 21 days' notice 
of deadline to 
object to 
confirmation and 
28 days' notice of 
confirmation 
hearing per Rule 
2002. 

If by motion, 
serve per Rule 
7004 via 9014. 
 
If in plan, serve 
affected creditor 
per Rule 7004 
via Rule 
4003(d). 

 

Request for 
order declaring 
lien satisfied 

Rule 
5009(d) 

Debtor may 
request by 
motion an 
order declaring 
that "secured 
claim has been 
satisfied and 
the lien has 
been released 
under the 
terms of a 
confirmed 
plan." 

Likely file motion 
at time a case is 
being closed, but 
rule does not 
prohibit request at 
another time. 

Service on claim 
holder per Rule 
7004. 

New. 

Alteration, 
modification of 
Official Forms 

Rule 
9009(a) 

Official Forms shall be used "without 
alteration, except as otherwise 
provided in these rules, in a particular 
Official Form, or in the national 
instructions for a particular Official 
Form.  Official Forms may be 
modified to permit minor changes not 
affecting wording or the order of 
presenting information . . . ." 

 Before 12/1/17, 
Official Forms 
could be used 
"with alterations 
as may be 
appropriate." 

 
 B. Description of Amended and New Bankruptcy Rules 
 
Rule 1001 
 
 Rule 1001(b)(1) was replaced in 2017 to conform to changes made to Federal Rule of Civil 
Procedure 1 in 1993 and 2015.  The changes clarified the affirmative duty of the court to exercise 
the authority conferred by these rules to ensure that bankruptcy cases and the proceedings within 
them are resolved not only fairly, but also without undue cost or delay, and to emphasize that 
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parties share in the duty of using the rules to secure the just, speedy, and inexpensive determination 
of every case and proceeding.  The Committee Notes emphasize that "[a]chievement of this goal 
depends upon cooperative and proportional use of procedure by lawyers and parties." 
 
Rule 1006 
 
 Rule 1006(b)(1) was amended in 2017 to clarify that a voluntary individual petition, which 
is accompanied by an application to pay the filing fee in installments, must be accepted for filing, 
even if the court requires that the initial installment be paid at the time the petition is filed and the 
debtor fails to make that payment.  The Committee Notes explain:  "Because the debtor's 
bankruptcy case is commenced upon the filing of the petition, dismissal of the case due to the 
debtor's failure to make the initial or a subsequent installment payment is governed by Rule 
1017(b)(1)." 
 
Rule 1015 
 
 Rule 1015(b) was amended in 2017 to replace the phrase "husband and wife" with 
"spouses" in light of the Supreme Court's decision in Obergefell v. Hodges, 135 S. Ct. 2584 (2015). 
 
Rule 2002 
 
 Rule 2002(a) and (b) were amended and reorganized to change the notice requirements in 
Chapter 13 cases.  Rule 2002(a)(9) requires at least 21 days' notice of the time for filing objections 
to confirmation of a Chapter 13 plan.  Rule 2002(b)(3) requires at least 28 days' notice of the date 
of the Chapter 13 confirmation hearing.  The Committee notes explain that "[t]hese amendments 
conform to amended Rule 3015, which governs the time for presenting objections to confirmation 
of a Chapter 13 plan." 
 
Rule 3002 
 
 Bankruptcy Code section 502 addresses the filing of proofs of claim and interest, while the 
procedural requirements for such filing are governed by Rule 3002.  Since the enactment of the 
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Rule 3002 has been amended 
twice, including the amendment on December 1, 2017, that provides a new, earlier deadline for 
filing non-governmental claims in Chapter 7, 12 and 13 cases.  In addition, the bar date applies to 
secured creditors, and a new two-stage bar date applies to claims secured by the debtor's principal 
residence. 
 
 Chapter 7, 12 and 13 creditors other than governmental units will have only 70 days from 
the date of the order for relief in which to file claims (not 90 days from the date of the first 
scheduled 341 meeting).  The filing of the petition constitutes an order for relief, as does a 
conversion.  The rule clarifies that the claims deadline runs from the date of the petition if the case 
was filed under Chapter 13 or the date of conversion if the case is later converted to one under 
Chapter 13. 
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 Secured creditors are now expressly required to file a proof of claim (also within 70 days 
from the date of the order for relief) for the claim to be allowed.  If a secured creditor does not 
timely file a claim, however, its lien is not void due only to its failure to file a claim.  See also 11 
U.S.C.A. § 506(d)(2). 
 
 If the creditor's claim is secured by a mortgage on the debtor's principal residence, the 
creditor will have a two-stage deadline.  The creditor must file the proof of claim, along with the 
mortgage attachment and escrow statement, within 70 days after the date of the order for relief, 
and must file a copy of the note and mortgage as a supplement to the claim within 120 days after 
the order for relief.  The claim is timely filed only if both deadlines are met.  This requirement that 
secured creditors file claims applies in all cases, except as provided in Rules 1019(3), 3003, 3004, 
and 3005.  The mortgage attachment and escrow statement are required in all cases in which the 
debtor is an individual by existing Rule 3001(c)(2)(C).  The note or other writing on which a 
secured claim is based also continues to be required in individual cases, as does evidence of 
perfection, by existing Rule 3001(c)(1) and (d). 
 
 Certain creditors without notice may request an extension of time for filing a claim, but the 
circumstances in which such an extension may be granted are quite limited.  The motion need not 
be filed before the bar date, but the court may extend the deadline only if (1) it finds notice to have 
been insufficient to give the creditor a reasonable time to file a claim because the debtor failed to 
timely file the list of creditors' names and addresses required by Rule 1007(a), or (2) the notice 
was insufficient and was mailed to the creditor at a foreign address.  The "foreign address" 
exception already existed in Rule 3002(c)(6).  If the court grants the creditor's motion, the deadline 
may be extended "by not more than 60 days from the date of the order granting the motion." 
 
 The rule does not address the more common situation in which a particular creditor with a 
domestic address was not scheduled or otherwise was not given sufficient notice.  The implication 
seems to be that those creditors' late claims will, if objected to, continue to be disallowed as 
untimely under 11 U.S.C.A. § 502(b)(9), but may be excepted from discharge pursuant to 11 
U.S.C.A. §§ 523(a)(3) and 1328(a)(2). 
 
 Under the amended rules, there can no longer be doubt that the bar date applies to require 
filing of secured claims, but what are the consequences?  In most jurisdictions, an untimely-filed 
unsecured claim, if objected to, is disallowed under 11 U.S.C.A. § 502(b)(9).  Some courts had 
held that secured creditors are not subject to the bar date, because they were not required by the 
rules to file a proof of claim, while other courts have applied the bar date and disallowed late-filed 
secured claims.  If a late claim is disallowed and cannot be paid through the Chapter 13 plan, the 
debtor's fresh start may be thwarted by the survival of the lien, especially if the claim is 
oversecured.  However, the creditor may be out of luck, especially if its claim is underwater, 
because the creditor failing to file a claim would not receive payment through the Chapter 13 plan 
while its collateral potentially loses value as the confirmed plan is being administered. 
 
 To avoid uncertainty and risks, if a debtor wants a secured claim to be paid through the 
plan, his or her attorney should also consider filing claims on behalf of secured creditors.  If a 
creditor does not timely file a proof of claim, the debtor may file a claim on behalf of the creditor 
within 30 days after the expiration of the creditor's deadline.  See Rule 3004 (unchanged). 
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 The claims deadline for governmental units is unchanged.  Most claims filed by 
governmental units must be filed within 180 days after the date of the order for relief.  Other 
existing exceptions for infants or incompetents, claims arising from certain postpetition judgments, 
and claims arising from the rejection of an executory contract also survive the amendment of the 
rules. 
 
 The amended Rule 3002 provides (with strike-through and underlining indicating the 2017 
changes): 
 

Rule 3002.  Filing Proof of Claim or Interest 
 
(a)  Necessity for filing.  An A secured creditor, unsecured creditor, or an equity 
security holder must file a proof of claim or interest for the claim or interest to be 
allowed, except as provided in Rules 1019(3), 3003, 3004, and 3005.  A lien that 
secures a claim against the debtor is not void due only to the failure of any entity 
to file a proof of claim. 
 
(b)  Place of filing.  A proof of claim or interest shall be filed in accordance with 
Rule 5005. 
 
(c)  Time for filing .  In a voluntary chapter 7 liquidation case, chapter 12 family 
farmer's debt adjustment case, or chapter 13 individual's debt adjustment case, a 
proof of claim is timely filed if it is filed not later than 9070 days after the order 
for relief under that chapter or the date of the order of conversion to a case 
under chapter 12 or chapter 13.  In an involuntary chapter 7 case, a proof of claim 
is timely filed if it is filed not later than 90 days after the order for relief under 
that chapter is entered. The first date set for the meeting of creditors called under 
§ 341(a) of the Code, except as follows:  But in all these cases, the following 
exceptions apply: 
 
* * * * * 
 
(6)  If notice of the time to file a proof of claim has been mailed to a creditor at a 
foreign address, o On motion filed by the a creditor before or after the expiration 
of the time to file a proof of claim, the court may extend the time by not more 
than 60 days from the date of the order granting the motion. The motion may be 
granted if the court finds that the notice was insufficient under the circumstances 
to give the creditor a reasonable time to file a proof of claim.: 
 

(A)  the notice was insufficient under the circumstances to give the 
creditor a reasonable time to file a proof of claim because the debtor 
failed to timely file the list of creditors' names and addresses required by 
Rule 1007(a); or 
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 (B)  the notice was insufficient under the circumstances to give 
 the creditor a reasonable time to file a proof of claim, and the notice 
 was mailed to the creditor at a foreign address. 
 
(7)  A proof of claim filed by the holder of a claim that is secured by a security 
interest in the debtor's principal residence is timely filed if: 
 

(A)  the proof of claim, together with the attachments required  by Rule 
3001(c)(2)(C), is filed not later than 70 days after the order for relief is 
entered; and 

 
(B)  any attachments required by Rule 3001(c)(1) and (d) are filed  as a          
supplement to the holder's claim not later than 120 days after the order for 
relief is entered. 

 
Rule 3007 
 
 An amendment to Rule 3007(a) became effective on December 1, 2017, to specify the 
manner of service of an objection to a proof of claim; to require service according to Rule 7004 
only on certain claimants; to permit the objecting party to give claimants notice and an opportunity 
for a hearing; and to mandate service of a prescribed official notice form along with the objection. 
 
 Prior to this amendment, Rule 3007(a) required that a copy of the objection with a notice 
of the hearing be mailed or otherwise delivered to the claimant at least 30 days before the hearing, 
so hearings on an objection must be scheduled at least 30 days after the objection.  This time may 
be reduced in the court's discretion.  Rule 9006(c)(1).  In some jurisdictions, objections to claims 
had been considered to be contested matters, necessitating service in accordance with Rule 7004. 
 
 The 2017 Committee notes make it clear that the amendment was intended to resolve this 
conflict by clarifying "that Rule 7004 does not apply to the service of most claim objections."  
Additional service in accordance with Rule 7004 is required only with respect to objections to 
claims of two types of creditors: (1) insured depository institutions; and (2) the United States or 
its officers or agencies. 
 
 Even where service by first class mail was deemed acceptable, the rule had not identified 
the address to which an objection should be mailed, leaving doubt as to whether service was 
adequate if the objection was mailed to the creditor's address listed in the debtor's schedules, the 
payment address on the proof of claim, or some other address.  Amended Rule 3007 provides a 
measure of clarity and efficiency in the claims objection process.  Simply put, an objection to a 
claim must be mailed to the person and address listed on the proof of claim in the section labeled 
"Where should notices to the creditor be sent?"  If the proof of claim is amended, service must be 
sent to the person and address designated on the most recent amended proof of claim. 
 
 Rule 3007 was also amended to clarify that an actual hearing need not be scheduled or 
conducted on every objection to claim.  The amended rule permits the practice of requiring the 
claimant to respond to the objection and request a hearing, but the Rules Committee offers this 
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caveat:  "[W]hile a local rule may require the claimant to respond to the objection to a proof of 
claim, the court will still need to determine if the claim is valid, even if the claimant does not file 
a response to a claim objection or request a hearing." 
 
 As amended, Rule 3007 requires service of a notice substantially conforming to Official 
Form 420B along with the objection.  The notice form is intended to provide plain English 
explanations to parties regarding what they must do to respond to the objection to claim.  Although 
a Notice of Objection to Claim has been an official form since at least 1997, no rule has strictly 
mandated its use, and substantial alterations to the language of the notice form have been accepted.  
However, a separate amendment to Rule 9009(a) will require greater conformity to the official 
form.  A generic notice of hearing in legalese likely will not substantially conform to the official 
notice form, and a claim objection without the language of the official notice form will not be 
served in compliance with the amended rules.  Trustees and debtors' attorneys are advised to revise 
their forms accordingly and adopt the language of the official form notice of objection to claim.  
Practitioners should limit alterations in Form 420B to whether a hearing will be held or whether 
the claimant must respond to the objection and request a hearing. 
 
 Amended Rule 3007 provides, with the strike-out and underlined portions reflecting the 
changes, as follows: 
 

Rule 3007.  Objections to Claims 
 
(a)  Objections to ClaimsTime and Manner of Service 
 
(1)  Time of Service.  An objection to the allowance of a claim and a notice of 
objection that substantially conforms to the appropriate Official Form shall be in 
writing and filed. and served at least 30 days before any scheduled hearing on the 
objection or any deadline for the claimant to request a hearing.  A copy of the 
objection with notice of the hearing thereon shall be mailed or otherwise delivered 
to the claimant, the debtor or debtor in possession, and the trustee at least 30 days 
prior to the hearing. 
 
(2)  Manner of Service. 
 
 (A)  The objection and notice shall be served on a claimant by first-class 
mail to the person most recently designated on the claimant's original or amended 
proof of claim as the person to receive notices, at the address so indicated; and 
 

(i)  if the objection is to a claim of the United States, or any of 
its officers or agencies, in the manner provided for service of a 
summons and complaint by Rule 7004(b)(4) or (5); or 

 
(ii)  if the objection is to a claim of an insured depository institution, 
in the manner provided by Rule 7004(h). 
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 (B)  Service of the objection and notice shall also be made by first-class 
mail or other permitted means on the debtor or debtor in possession, the trustee, 
and, if applicable, the entity filing the proof of claim under Rule 3005. 

 
Rule 3012 
 
 An amendment to Rule 3012 concerning determination of the amount of secured and 
priority claims, also took effect December 1, 2017.  The debtor may "request" that the court 
determine the amount of a secured claim under section 506(a) of the Bankruptcy Code, determine 
the amount of a claim entitled to priority under section 507 of the Code or avoid a lien or other 
transfer of exempt property under section 522(f) of the Code.  The amended rules describe the 
available procedures by which those requests may be made and direct how those requests must be 
served. 
 
 Under amended Rule 3012, a request to value a secured claim under 11 U.S.C.A. § 506(a) 
may be made by motion, in a claim objection or in a Chapter 13 plan, unless the creditor is a 
governmental unit.  Any determination made in a confirmed plan about the amount of a secured 
claim is binding on the holder of the claim, even if the holder files a contrary proof of claim or the 
debtor schedules that claim differently, and regardless of whether an objection to the claim has 
been filed. 
 
 A request to determine the amount of a secured claim under section 506(a) of a 
governmental unit may be made only by motion or in a claim objection after the governmental unit 
files a proof of claim or after the time for filing one under Rule 3002(c)(1) has expired.  A Chapter 
13 plan may not be used as the vehicle to fix the amount of a governmental unit's secured claim.  
Similarly, a request to determine the amount of a claim entitled to priority may be made only by 
motion after a claim is filed or in a claim objection.  Whether the claimant is a governmental unit 
does not affect the manner in which the request to determine the priority claim amount is made, 
although it may affect service. 
 
 Thus, the procedure established by Rule 3012 for the determination of the value of a 
secured claim under section 506 of the Code requires only a request by any party in interest in a 
motion, an objection, or (for non-governmental creditors) a plan.  However, whether this will 
resolve the debate over whether a complaint is required to strip off a lien is unclear.  The 
implication may be that an adversary proceeding would not be required to "strip off" a junior lien 
valued at $0 after deducting the amount of senior liens from the value of the property.  However, 
revised Rule 3012 may still be read narrowly to be limited to the claims-objections process.  By 
this analysis, if the valuation issue includes a determination of the validity, priority or extent of a 
lien (i.e., not merely how much is the collateral worth but how much of or whether the property is, 
indeed, collateral), then an adversary proceeding, commenced by complaint, may still be required.  
The advisory committee commentary does not address the issue. 
 
 Under amended Rule 3012, if the request to value a secured claim is made in a plan, the 
plan must be served on the holder of the claim in the manner provided for service of a summons 
and complaint by Rule 7004.  See the separate discussion of amended Rule 2002, requiring that 
creditors receive at least 21 days' notice of the deadline by which objections to confirmation of the 
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plan must be filed and at least 28 days' notice of the date set for the confirmation hearing.  See also 
the discussion of amended rule 3015(f), requiring that an objection to confirmation be filed at least 
seven days before the confirmation hearing, unless the court orders otherwise.  If the debtor does 
not file a plan until 14 days after the petition, as permitted by Rule 3015(b), the scheduling of the 
confirmation hearing may need to be delayed to give the creditor this required time within which 
to review the plan and decide whether or not to object.  Finally, under amended Rule 4003(d), also 
discussed below, a proceeding to avoid a lien under section 522(f) is commenced by motion in the 
manner provided by Rule 9014, or by serving a Chapter 13 plan on the affected creditor in the 
manner provided by Rule 7004 for service of a summons and complaint. 
 
 Amended Rule 3012 provides, with the stricken and underlined portions reflecting the 
changes, as follows: 
 

Rule 3012. Valuation of SecurityDetermining the Amount of Secured and 
Priority Claims 
 
The court may determine the value of a claim secured by a lien on property in 
which the estate has an interest on motion of any party in interest and after a 
hearing on notice to the holder of the secured claim and any other entity as the 
court may direct. 
 
(a)  Determination of Amount of Claim.  On request by a party in interest and 
after notice—to the holder of the claim and any other entity the court designates—
and a hearing, the court may determine: 
 

(1)  the amount of a secured claim under § 506(a) of the Code; or 
 
(2)  the amount of a claim entitled to priority under § 507 of the Code. 

 
(b)  Request for Determination; How Made.  Except as provided in subdivision 
(c), a request to determine the amount of a secured claim may be made by motion, 
in a claim objection, or in a plan filed in a chapter 12 or chapter 13 case.  When the 
request is made in a chapter 12 or chapter 13 plan, the plan shall be served on the 
holder of the claim and any other entity the court designates in the manner provided 
for service of a summons and complaint by Rule 7004.  A request to determine the 
amount of a claim entitled to priority may be made only by motion after a claim 
is filed or in a claim objection. 
 
(c)  Claims of Governmental Units.  A request to determine the amount of a 
secured claim of a governmental unit may be made only by motion or in a 
claim objection after the governmental unit files a proof of claim or after the time 
for filing one under Rule 3002(c)(1) has expired. 
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Rule 3015 
 
 Rule 3015 was extensively revised in 2017, to facilitate a new national form Chapter 13 
plan. 
 
 Rule 3015(c) was replaced, effective December 1, 2017, to require the use of the Official 
Bankruptcy Form for the plan, unless a local form has been adopted in compliance with Rule 
3015.1, to define "nonstandard provision" in a Chapter 13 plan and to further require that any local 
plan form comply with new Rule 3015.1.  Official Bankruptcy Form 113 was also adopted 
effective December 1, 2017.  Rule 3015(c), as rewritten, provides: 
 

Rule 3015(c).  Form of Chapter 13 Plan  
If there is an Official Form for a plan filed in a chapter 13 case, that form must 
be used unless a Local Form has been adopted in compliance with Rule 3015.1.  
With either the Official Form or a Local Form, a nonstandard provision is effective 
only if it is included in a section of the form designated for nonstandard provisions 
and is also identified in accordance with any other requirements of the form.  As 
used in this rule and the Official Form or a Local Form, "nonstandard 
provision" means a provision not otherwise included in the Official or Local Form 
or deviating from it. 

 
 The amended Rule 3015(d) (with strike out and underline for deleted and new text) 
provides: 
 

Rule 3015(d).  Avoidance by Debtor of Transfers of Exempt Property 
A proceeding under § 522(f) by the debtor to avoid a lien or other transfer of 
property exempt under § 522(f) of the Code shall be commenced by motion  in  
the  manner  provided  by  in  accordance  with Rule 9014, or by serving a chapter 
12 or chapter 13 plan on the affected creditors in the manner provided by Rule 
7004 for service of a summons and complaint.  Notwithstanding the provisions of 
subdivision (b), a creditor may object to a motion  filed  request  under  §  522(f)  
by  challenging  the validity of the exemption asserted to be impaired by the 
lien. 

 
 Rule 3015(f) concerning objections to confirmation was also amended, effective December 
1, 2017, to require that any objection to confirmation must be filed and served on the debtor, the 
trustee, and any other entity designated by the court and must be transmitted to the U.S. Trustee, 
at least seven days before the date set for the hearing on confirmation, unless the court orders 
otherwise.  As amended, it provides (with deleted text stricken and new text underlined): 
 

Rule 3015(f).  Objection to Confirmation; Determination of Good Faith in the 
Absence of an Objection. 
An objection to confirmation of a plan shall be filed and served on the debtor, 
the trustee, and any other entity designated by the court, and shall be transmitted 
to the United States trustee, before confirmation of the plan at least seven days 
before the date set for the hearing on confirmation, unless the court orders 
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otherwise.  An objection to confirmation is governed by Rule 9014. If no 
objection is timely filed, the court may determine that the plan has been 
proposed in good faith and not by any means forbidden by law without receiving 
evidence on such issues. 

 
 Rule 3015(g) was also added, effective December 1, 2017, concerning the effect of 
confirmation on secured claims.  Upon confirmation, the automatic stay under 11 U.S.C.A. §§ 362, 
1201, and 1301 terminates as requested in the plan.  As amended, Rule 3015(g) provides: 
 

Rule 3015(g).  Effect of Confirmation 
Upon the confirmation of a chapter 12 or chapter 13 plan: any determination in the 
plan made under Rule 3012 about the amount of a secured claim is binding 
on the holder of the claim, even if the holder files a contrary proof of claim or the 
debtor schedules that claim, and regardless of whether an objection to the claim 
has been filed; and any request in the plan to terminate the stay imposed by § 362(a), 
§ 1201(a), or § 1301(a) is granted. 

 
Rule 3015.1 (New) 
 
 An Official Form 113 for Chapter 13 plans has been adopted, effective December 1, 2017, 
in conjunction with the amendment of Rule 3015 to require its use.  However, amended Rule 3015 
and new Rule 3015.1 permit a district to opt out of the Official Form, provided that requirements 
of that Rule 3015.1 are satisfied by the local plan form.  Only one Local Form may be adopted in 
a district.  To promote consistency and clarity, the rule prescribes several formatting and 
disclosure requirements for local plans.  Whether in the Official Form or in the local form, any 
nonstandard provision must be included in a section designated for nonstandard provisions.  New 
Rule 3015.1, effective December 1, 2017, provides: 
 

Rule 3015.1.   Requirements for a Local Form for Plans Filed in a Chapter 13 
Case 
 
Notwithstanding Rule 9029(a)(1), a district may require that a Local Form for a 
plan filed in a chapter 13 case be used instead of an Official Form adopted for 
that purpose if the following conditions are satisfied: 
 
(a)  a single Local Form is adopted for the district after public notice and an 
opportunity for public comment; 
 
(b)  each paragraph is numbered and labeled in boldface type with a heading 
stating the general subject matter of the paragraph; 
 
(c)  the Local Form includes an initial paragraph for the debtor to indicate that 
the plan does or does not: 
 

(1) contain any nonstandard provision; 
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(2) limit the amount of a secured claim based on a valuation of the collateral 
for the claim; or 
 
(3) avoid a security interest or lien; 

 
(d)  the Local Form contains separate paragraphs for: 
 

(1)  curing any default and maintaining payments on a claim secured by the 
debtor's principal residence; 
 
(2)  paying a domestic-support obligation; 
 
(3)  paying a claim described in the final paragraph of § 1325(a) of the 
Bankruptcy Code; and 
 
(4)  surrendering property that secures a claim with a request that the stay 
under §§ 362(a) and 1301(a) be terminated as to the surrendered collateral; 
and 

 
(e)  the Local Form contains a final paragraph for: 
 

(1)  the placement of nonstandard provisions, as defined in Rule 3015(c), 
along with a statement that any nonstandard provision placed elsewhere in 
the plan is void; and 
 
(2)  certification by the debtor's attorney or by an unrepresented debtor 
that the plan contains no nonstandard provision other than those set out in 
the final paragraph. 

 
Rule 4003 
 
 Rule 4003(d) was amended, effective December 1, 2017, to provide that a section 522(f) 
avoidance of a lien or other transfer of exempt property may be by motion or by a Chapter 12 or 
13 plan, but not by adversary proceeding.  See the related amendment of Rule 7001(2), discussed 
below.  If avoidance is pursued by motion, at least 7 days' notice of the request must be provided 
under Rule 9006(d).  If in a plan, the creditor is entitled to 21 days' notice of the deadline to object 
to confirmation and 28 days' notice of the confirmation hearing.  See the discussion of amended 
Rule 2002.  A motion should be served pursuant to Rule 7004 (applied by Rule 9014), while a plan 
is also served (on affected creditors) under Rule 7004, as applied by Rule 4003(d). 
 
Rule 5009 
 
 Rule 5009 was renamed and amended by adding a new paragraph (d), which provides a 
procedure to document the satisfaction and release of a lien in a case under Chapter 12 or 13.  The 
request may be made at any time the claim has been satisfied and need not await the case closing.  
The provision (with new text underlined) is as follows: 
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(d) Order Declaring Lien Satisfied.  In a chapter 12 or chapter 13 case, if a claim 
that was secured by property of the estate is subject to a lien under applicable 
nonbankruptcy law, the debtor may request entry of an order declaring that the 
secured claim has been satisfied and the lien has been released under the terms of a 
confirmed plan. The request shall be made by motion and shall be served on the 
holder of the claim and any other entity the court designates in the manner provided 
by Rule 7004 for service of a summons and complaint. 

 
Rule 7001 
 
 Rule 7001(2) was also amended in 2017, to expressly exclude a proceeding under Rule 
3012 from the list of matters requiring the commencement of an adversary proceeding.  Rule 
7001(2) now provides (as amended, effective Dec. 1, 2017, with deleted text stricken and new text 
underlined):  "The following are adversary proceedings . . . (2) a proceeding to determine the 
validity, priority, or extent of a lien or other interest in property, other than but not a proceeding 
under Rule 3012 or Rule 4003(d)."  The determination of the amount of a secured claim may 
be sought by motion or through a Chapter 12 or Chapter 13 plan in accordance with Rule 
3012 and 4003, also amended in 2017 and discussed above.  An adversary proceeding continues 
to be required for lien avoidance not governed by Rule 4003(d). 
 
Rule 9009 
 
 Under Rule 9009(a) in its pre-2017 wording, an Official Form was to "be observed and 
used with alterations as may be appropriate."  As amended, Official Forms "shall be used without 
alteration, except as provided in these rules, in a particular Official Form, or in the national 
instructions for a particular Official Form.  Official Forms may be modified to permit minor 
changes not affecting wording or the order of presenting information. . . ."  Rule 9009(a) (amended, 
eff. Dec. 1, 2017) (emphasis added).  Rule 9009(a).  "Alterations," however, should be 
distinguished from "modifications" (which the Advisory Committee called "minor 
modifications"):  "Official Forms may be modified to permit minor changes not affecting wording 
or the order of presenting information ... ."  Rule 9009(a).  Illustrative examples are presented by 
the amended rule. 
 
 Note that the prohibition of alteration of official forms is not limited to the official objection 
to claims, under Rule 3007, or the national and local forms of Chapter 13 plan, under Rules 3015 
and 3015.1, which were finally adopted in 2017, concurrently with the prohibitive language of 
Rule 9009(a), and are discussed above.  Practitioners should thus be wary of unintended 
consequences of this change, as it may apply to other forms. 
 
 Revised Rule 9009, with deletions stricken and new text underlined) is as follows: 
 

Rule 9009.  Forms 
 
(a)  OFFICIAL FORMS.  Except as otherwise provided in Rule 3016(d), the The 
Official Forms prescribed by the Judicial Conference of the United States shall 
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be observed and used with alterations as may be appropriate without alteration, 
except as otherwise provided in these rules, in a particular Official Form, or in 
the national instructions for a particular Official Form.  Forms may be combined 
and their contents rearranged to permit economies in their use. Official Forms may 
be modified to permit minor changes not affecting wording or the order of 
presenting information, including changes that: 
 

(1)  expand the prescribed areas for responses in order to permit complete 
responses; 
 
(2)  delete space not needed for responses; or 
 
(3)  delete items requiring detail in a question or category if the filer 
indicates—either by checking "no" or "none" or by stating in words—that 
there is nothing to report on that question or category. 

 
(b)  DIRECTOR'S FORMS. The Director of the Administrative Office of the 
United States Courts may issue additional forms for use under the Code. 
 
(c)  CONSTRUCTION. The forms shall be construed to be consistent with these 
rules and the Code. 

 
C. Pending and Anticipated Amendments to the Federal Rules of Bankruptcy 

Procedure and Forms 
 
 The Advisory Committee on Bankruptcy Rules has recommended several changes for 
publication and, if adopted, the amendments would relieve Chapter 13 estates of the burdensome 
requirements for borrowing contained in Rule 4001(c), expand the use of e-mail notification, revise 
the procedure for third-party abandonment requests and facilitate redaction of documents after 
filing.  The affected rules include 2002(g), 4001(c), 6007(b), 9036 and 9037(h).  The proposed 
amendments were published for public comment which ended February 15, 2018. 
 
Rule 4001(c) 
 
 The drafters responded to suggestions that many of the required disclosures in Rule 
4002(c) are unnecessary in Chapter 13 and unduly burdensome for most Chapter 13 cases, 
and they would make them inapplicable in Chapter 13.  A new Rule 4001(c)(4) would make 
subdivision (c) inapplicable to Chapter 13 cases.  The Committee Note to the proposed amended 
Rule states that this amendment does not address the underlying substantive issue of whether the 
Bankruptcy Code requires or permits a Chapter 13 debtor not engaged in business to request 
approval of postpetition credit. 
 
 The proposed, amended rule would provide (with underlining indicating new language): 
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Rule 4001(c).  Relief from Automatic Stay; Prohibiting or Conditioning the 
Use, Sale, or Lease of Property; Use of Cash Collateral; Obtaining Credit; 
Agreements 
 
(c)  OBTAINING CREDIT. 
 

* * * * * * * 
 

  (4)  This subdivision (c) does not apply in chapter 13 cases. 
 
Rules 2002(g) and 9036 and Official Form 410 
 
 The Committee responded narrowly to noticing issues in bankruptcy cases (the mode of 
noticing and service and the parties entitled to notices), stating, "These issues are important in 
the federal bankruptcy system, but they are also complex. The Bankruptcy Rules contain 
approximately 145 rules addressing noticing or service issues, and many of those rules include 
multiple subparts with different requirements." 
 
 A proposed amendment to Rule 2002(g) would allow noticing by e-mail, as well as 
by mailing addresses.  It would expand the references to mail to include other means of 
delivery and delete "mailing" before "address," thereby allowing a creditor to receive notices by 
e-mail. 
 
 An accompanying, more general, amendment to Rule 9036 would allow the clerk or any 
other person to notice or serve registered users by use of the court's electronic filing system and 
to other persons by electronic means to which the person consented in writing. 
 
 An amendment to Official Form 410 (the Proof of Claim) would allow claimants to check 
a box and thereby to agree to receive all notices and papers by e-mail instead of by regular mail. 
 
 The proposed rules would provide (with strikethrough and underlining indicating deleted 
and new language): 
 

Rule 2002.  Notices to Creditors, Equity Security Holders, Administrators in Foreign 
Proceedings, Persons Against Whom Provisional Relief is Sought in Ancillary and 
Other Cross-Border Cases, United States, and United States Trustee 
 
(g) Addressing Notices 
 
(1) Notices required to be mailed or otherwise delivered under Rule 2002 to a 
creditor, indenture trustee, or equity security holder shall be addressed as such entity or an 
authorized agent has directed in its last request filed in the particular case.  For purposes 
of this subdivision— 
 
(A)  a proof of claim filed by a creditor or indenture trustee that designates a mailingan 
address constitutes a filed request to mailreceive notices toat that address, unless a notice 
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of no dividend has been given under Rule 2002(e) and a later notice of possible dividend 
under Rule 3002(c)(5) has not been given; and 
 
(B)  a proof of interest filed by an equity security holder that designates a mailingan 
address constitutes a filed request to mailreceive notices toat that address. 
 
Rule 9036.  Notice or Service Generally by Electronic Transmission 
 
Whenever these rules require or permit sending a notice or serving a paper by mail, 
the clerk or other party may send the notice to—or serve the paper on—a registered 
user by filing it with the court's electronic-filing system.  Or it may be sent to any 
person by other electronic means that the person consented to in writing.  In either 
of these events, service is complete upon filing or sending but is not effective if 
the filer or sender receives notice that it did not reach the person to be served.  
This rule does not apply to any complaint or motion required to be served in 
accordance with Rule 7004. the clerk or some other person as directed by the 
court is required to send notice by mail and  the  entity  entitled  to  receive  the  
notice  requests  in writing that, instead of notice by mail, all or part of the 
information required to be contained in the notice be sent by a specified type 
of electronic transmission, the court may direct the clerk or other person to send 
the information by such electronic transmission.  Notice by electronic means is 
complete on transmission. 
 

Rule 6007(b) 
 
 The Committee addressed concerns that the process for abandoning estate property under 
11 U.S.C.A. § 554 and Rule 6007 leads to inconsistent treatment of notices to abandon property 
filed by the bankruptcy trustee and motions to compel abandonment filed by parties in interest.  
Specifically, current "Rule 6007(a) identifies the parties that the trustee is required to serve with 
its notice to abandon, but Rule 6007(b) is silent regarding the service of a party in interest's 
motion to compel abandonment."  Advisory Committee Memorandum, May 22, 2017.  The 
Committee proposed that the language of Rule 6007(b) be clarified to identify the parties to be 
served with the motion and notice, as well as the fact that the entry of an order granting a 
motion to compel abandonment completes the abandonment process.  The proposed amendment 
"largely tracks the language of Rule 6007(a) and clarifies the procedure for third-party motions 
brought under § 554(b) of the Bankruptcy Code."  Advisory Committee Memorandum, May 22, 
2017. 
 
 The proposed rule would provide (with underlining indicating new language): 
 

Rule 6007.  Abandonment or Disposition of Property 
 
(b)  Motion by party in interest   A party in interest may file and serve a motion requiring 
the trustee or debtor in possession to abandon property of the estate.  Unless otherwise 
directed by the court, the party filing the motion shall serve the motion and any notice of 
the motion on the trustee or debtor in possession, the United States trustee,  all  creditors,  



 

50 
 

indenture  trustees,  and  committees elected pursuant to § 705 or appointed pursuant to 
§ 1102 of the Code.  A party in interest may file and serve an objection within 14 
days of service, or within the time fixed by the court.  If a timely objection is made, the 
court shall set a hearing on notice to the United States trustee and to other entities as the 
court may direct.  If the court grants the motion, the order effects the abandonment without 
further notice, unless otherwise directed by the court. 

 
Rule 9037(h) 
 
 A proposed new Rule 9037(h) formalizes a procedure for a motion to redact a previously-
filed document) in an amendment to Rule 9037 (Privacy Protections for Filings Made with 
the Court).  The proposed amendment would provide a procedure for redacting personal 
identifiers in documents already filed without complying with the rule's redaction requirements.  
The rule does not attempt to establish a procedure for redaction in large numbers of cases at a 
time.  Instead, "those procedures are left up to individual court discretion."  Advisory Committee 
Memorandum, May 22, 2017. 
 
 The proposed amendment would provide (with underlining indicating new language): 
 

Rule 9037.  Privacy Protection for Filings Made with the Court 
 
(h)  Motion to Redact a Previously Filed Document 
 
(1)  Content of the Motion; Service.  Unless the court orders otherwise, if an entity 
seeks to redact from a previously filed document information that is protected under 
subdivision (a), the entity must file a motion to redact. The movant must: 
 

(A)  attach a copy of the previously filed, unredacted document, showing the proposed 
redactions; 
 
(B)  include the docket or proof-of-claim number of the previously filed document; 
and 
 
(C)  unless the court orders otherwise, serve the debtor, debtor's attorney, trustee if any, 
United States trustee, filer of the unredacted document, and any individual whose 
personal identifying information is to be redacted. 

 
(2)  Restricting Public Access to the Unredacted Document.  The court must promptly 
restrict public access to the motion and the unredacted document pending its ruling on 
the motion. If the court grants it, these restrictions on public access remain in effect 
until a further court order.  If the court denies it, the restrictions must be lifted, unless the 
court orders otherwise. 
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II. Federal Rules of Civil Procedure 
 
 Changes in the Civil Rules may be imported into bankruptcy practice by Parts VII or IX of 
the Federal Rules of Bankruptcy Procedure.  Of the amendments effective December 1, 2017, none 
were pertinent to bankruptcy procedure. 
 

AMENDMENTS TO THE BANKRUPTCY CODE 
 
 A new Bankruptcy Code section, 11 U.S.C.A. § 1232, was added, effective October 26, 
2017.  It was accompanied by the deletion of former section 1222(a)(2)(A) and conforming 
changes to other provisions of the Code.  The purpose of these changes was to overrule Hall v. 
U.S., 566 U.S. 506, __ S. Ct. ___ (2012), in which the United States Supreme Court had ruled in 
favor of the IRS by narrowly construing section 1222(a)(2)(A) and thereby imposing unfavorable 
tax treatment on sales made after a Chapter 12 filing, because taxes arising from sales made during 
a case were given administrative priority and non-dischargeable status.  The amendment will 
benefit farmers, who may wish to partially or fully liquidate under the protection of Chapter 12.  
It will also benefit lenders who may prefer to work with a farmer toward voluntary liquidation 
rather than foreclosure.  Under the law before 2017, the tax issues often forced them into a more 
adversarial posture. 
 
 New section 1232 ("Claim by a governmental unit based on the disposition of property 
used in a farming operation") provides in part: 
 

(a) Any unsecured claim of a governmental unit . . . that arises before the filing of 
the petition, or that arises after the filing of the petition and before the debtor's 
discharge ..., as a result of the sale, transfer, exchange, or other disposition of any 
property used in the debtor's farming operation -- 

(1) shall be treated as an unsecured claim arising before the date on which the 
petition is filed; 

(2) shall not be entitled to priority under section 507; 
(3) shall be provided for under a plan; and 
(4) shall be discharged in accordance with section 1228. 

 
11 U.S.C.A. § 1232(a) (emphasis added).  When a Chapter 12 debtor wishes to take advantage of 
this tax benefit, "the debtor shall serve notice of the claim on the governmental unit."  11 U.S.C.A. 
§ 1232(d)(2).  Then, "the governmental unit may file a proof of claim not later than 180 days after 
the date on which such notice was served."  11 U.S.C.A. § 1232 (d)(3). 
 

CHANGES TO OFFICIAL BANKRUPTCY FORMS 
 
 Substantial revision of most Official Forms took effect December 1, 2015, with other forms 
changed in 2016 and 2017.  These changes are part of a forms modernization project begun by the 
Advisory Committee on Bankruptcy Rules in 2008.  Among other changes, the new forms 
introduce different versions of case opening forms for individual debtors and non-individual 
debtors.  The new forms are intended to be easier for debtors to understand and complete, and they 
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are designed to work with scheduled enhancements to the federal courts' case opening and 
electronic case management system. 
 
Official Form 101 
 
 Some of these forms involve substantial changes, in addition to renumbering.  For example, 
former Official Form 1 for petitions is now divided into separate forms for individuals and non-
individuals. 
 
 Thus, Official Form B101 was revised, effective December 1, 2017, to correct an error in 
question 11, which relates to Code section 362(l).  The Advisory Committee on Bankruptcy Rules 
recommended a change in this question, finding that the current question only required debtors 
who desired to remain in their residences to provide the information about eviction judgments, 
while section 362(l)(5)(A) requires all debtors who have an eviction judgment against them for 
their residence to indicate that fact on the petition and to provide the name and address of the 
judgment lessor.  The Committee recommended changing question 11 in Form B101A to read as 
follows: 

 
11.  Do you rent your residence? 
 
[ ] No.    Go to line 12. 

[ ] Yes.   Has your landlord obtained an eviction judgment against you? 

[ ] No. Go to line 12. 

[ ] Yes. Fill out Initial Statement About an Eviction Judgment Against You (Form 101A) and file it as 
 part of this bankruptcy petition. 

 
 The Committee recommended that this change in the form be implemented without prior 
publication of the revised form, triggering the effective date of the change December 1, 2017. 
 
New Official Form 113 
 
  An Official Form 113 for Chapter 13 plans has been adopted, effective December 1, 2017; 
however, new Rule 3015.1, described above, permits a district to opt out of the Official Form, 
provided that requirements of that Rule are satisfied with the local form plan. 
 

CHAPTER 13 PLAN COMPARISON CHART  
 

Effective on or before December 1, 2017, each district in Tennessee opted out of the 
National Chapter 13 Plan Form requirement (Official Form 113).  The table below provides a 
comparison of the major standard provisions or features of the National Plan compared to the 
Tennessee Districts: Eastern, Middle and Western. 
 
Format 
 
 The National Plan contains a combination of paragraph and tabular format.  Many of the 
parts and subsections of the plan contain a general paragraph describing certain legal aspects of 
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the treatment of a particular class of claims and provide in table format the treatment of specific 
creditors in that class.  If there are no creditors in that class, or that section/subsection is otherwise 
not applicable, the entire section – explanatory paragraph and treatment table - can be omitted. 
 
 The district-wide plans in Tennessee share many characteristics with the proposed national 
plan.  The Middle District Plan is almost identical in format, and it also provides for the omission 
of unneeded sections.  The Eastern District Plan also contains general controlling paragraphs for 
each section/subsection and then tabular formatting for treatment of specific creditors; however, 
unused sections cannot be omitted.  The Western District Plan does not contain explanatory 
paragraphs. 
 
Inclusion of Taxes 
 
 Whether and to what extent income tax refunds are included as plan payments is subject to 
local custom.  The National Plan and Middle District Plan allow for all possible variants, complete 
exclusion, complete inclusion or a custom option.  The Western District Plan does not contain a 
provision regarding tax refunds. 
 
 The Eastern District Plan allows for complete exclusion, or inclusion minus a stated exempt 
portion, whether that be a set dollar amount or the credits portion of a tax refund.  The  Eastern 
District Plan refers explicitly to only federal income taxes.  If tax refunds are to be paid to the 
trustee and at the time of receipt of the refund the plan payments are delinquent, any excluded 
portion of the tax refund will be used to bring plan payments current.  Also, debtors can forfeit 
excluded portions of tax refunds by failure to timely supply tax returns. 
 
Mortgage Claims 
 
 The plans under comparison contain varying provisions of whether the debtor may be the 
disbursing agent for the continuing payments and/or arrearage mortgage payments.  Other 
differences include: (1) whether and under what circumstances a mortgage proof of claim, which 
is contrary to the plan, prevails over the terms of the plan; (2) whether maintenance payments will 
be adjusted upon the filing of notices of payment change; (3) whether notices of post-petition fees 
and expenses will be paid and at what disbursement level; and (4) the effect that relief from the 
stay in respect to collateral will have on the payment of associated secured claims.    
 
Other Secured Claims 
 
 Like mortgage claims, the plans vary as to provisions regarding: the disbursing agent, the 
effect given to a contrary proof of claim, the effect of relief from the stay, and the treatment of 
unlisted secured claims. 
 
Surrendered Collateral 
 
 Every plan provides for the termination of the automatic stay in respect to the collateral 
upon confirmation, although the language may somewhat differ.  Additionally, the National Plan, 
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the Middle District Plan and the Eastern District Plan provide for termination of the codebtor stay.  
The Eastern District Plan also places a deadline on the filing of deficiency claims. 
 
Priority and Administrative Claims 
 
 The National Plan contains only generic provisions regarding the payment of 
administrative and priority claims.  It does provide for specific treatment of assigned DSO claims 
that are being paid less than the full amount of the claim. 
 
 The Middle District Plan uniquely contains provisions for how the balance of any attorney 
fee will be paid: a set monthly payment or by available funds.  Like the other Tennessee plans, it 
also provides specific language regarding ongoing domestic support obligations, including 
whether those payments will be disbursed by the trustee or the debtor.     
 
Unsecured Claims 
 
 There are various ways to designate the dividend to unsecured creditors – the two most 
popular being a pro rata distribution after payment of all other creditors (a "base" plan) or set 
percentage.  The National Plan attempts to incorporate all possible choices by allowing for 
dividends to unsecured claimants to be characterized as: a sum certain, a set percentage, or pro rata 
distribution after payment of all other claims, with a guaranteed best interest of creditors minimum 
based on a liquidation analysis included as part of the plan. 
 
 The Middle District Plan incorporates these same dividend choices as the National Plan, 
but does not contain the liquidation analysis and best-interest guarantee.  The Eastern District Plan 
provides for in full, a set percentage, a pro rata distribution, and/or a customizable other option. 
The Western District Plan allows for a set percentage distribution determined by the debtor, or a 
percentage administration determined by the trustee after the bar date. Certain plans also provide 
that if multiple options are chosen, the option which provides for the highest payout will be 
controlling.  
 
Miscellaneous 
 
 This comparison of the proposed National Plan and district-wide plans in Tennessee is by 
no means exhaustive, but rather a highlight of particular provisions.  Each district plan is crafted 
to reflect certain aspects of local custom, such as: the vesting of property of the estate in the debtor, 
whether an order of distribution is included and if it may be altered, the treatment of § 1305 claims, 
adequate protection payments, and explicit provisions to strip off junior mortgages. 
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Comparison of National and Tennessee District Form Plans 
 

 National Form Plan 
Eastern District 

Form Plan  
 

Middle District 
Form Plan 

Western District  
Form Plan  

Format Combination -- 
Allows "opt-out" for provisions 

Combination – 
No "opt-out" provisions 

Combination –  
Allows "opt-out" for 

provisions 

Fill-in-the Blank 
Form 

Inclusion of 
Taxes 

• Specifically not limited to 
federal income taxes 

• Provides for retention, turn 
over and custom option 

• Debtor to provide trustee a 
copy of each return within 14 
days of filing 

• Provides for retention or 
turnover of federal tax refunds 
minus a specific amount 
(customizable) 

• If debtor delinquent in plan, any 
amount owed to the debtor may 
be used to bring plan current 

• Returns must be provided to 
trustee within 14 days of filing 
and failure to timely provide 
results in forfeiture of debtor's 
portion of refund 

• Provides for retention, turn 
over and custom option 

No Provision 

Mortgage 
Payments 

• Trustee or Debtor Disbursing 
Agent (Trustee for Arrears) 

• Provides for Payment of 
Notice of Payment Changes 

• Timely POC Controls over 
Plan 

• MFR: Payments Cease and 
"all secured claims on 
collateral will no longer be 
treated by the plan" 

• Does not explicitly provide 
for Post-petition Fees and 
Expenses 

• Trustee or Debtor Disbursing 
Agent 

• Provides for Payment of Notice 
of Payment Changes on Principal 
Residence Mortgages 

• POC Controls over Plan 
• MFR: Upon relief, payments to 

creditors secured solely by that 
collateral ceases 

• Provides for Payment of Post-
petition Fees and Expenses on 
Principal Residence Mortgages 
Disbursed by Trustee 

• Trustee Disbursing Agent 
• Provides for Payment of 

Notice of Payment Changes 
• POC Controls over Plan 
• MFR: Payments cease as to 

creditors for that collateral 
• Provides for Payment of 

Post-petition Fees and 
Expenses 

• Trustee or Debtor 
Disbursing Agent 

• No language re: 
POC or Plan 
Controls 

• Does not contain 
language re: MFR 

• Does not contain 
language regarding 
Notices of 
Payment Changes 
or Post-petition 
Fees and Expenses 
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 National Form Plan 
Eastern District 

Form Plan  
 

Middle District 
Form Plan 

Western District  
Form Plan  

Secured Claims 
Excluded from 

§ 506 

• Trustee or Debtor Disbursing 
Agent 

• Timely POC Controls over 
Plan 

• Does not contain language re: 
MFR 

• Trustee or Debtor 
Disbursing Agent 

• POC Controls over 
Plan 

• Does not contain 
language re: MFR 

• Trustee Disbursing Agent 
• POC Controls over Plan 
• MFR: Payments cease as to 

creditors for that collateral 

• Trustee Disbursing 
Agent 

• No language re: POC 
or Plan Controls 

• Does not contain 
language re: MFR 

Secured Claims 

• Trustee Disbursing Agent 
• Total Claim per POC Controls 

over Plan, except for 
Government claims where 
Secured Value is controlled by 
POC value 

• Does not contain language re: 
MFR 

• No language as to treatment of 
unlisted secured claims 
 

• Trustee or Debtor 
Disbursing Agent 

• Total Claim per POC 
Controls over Plan, 
except for Government 
claims where Secured 
Value is controlled by 
POC value 

• Does not contain 
language re: MFR 

• No language as to 
treatment of unlisted 
secured claims 

• Trustee Disbursing Agent 
• Total Claim per POC 

Controls over Plan 
• MFR: Payments cease as to 

creditors for that collateral 
• No language as to treatment 

of unlisted secured claims 
• Avoidance of lien because 

of no value must be in 
special provisions 

• Trustee Disbursing 
Agent 

• No language 
regarding whether 
POC or Plan Controls 

• Does not contain 
language re: MFR 

• Unlisted secured 
claims paid as general 
unsecured 

Surrendered 
Collateral 

• "Request" of debtor that stay 
be terminated at confirmation 
[references both § 326(a) and 
§1301 (codebtor)] 

• No Provision for "in full" 
satisfaction 

• Upon confirmation, 
stay terminated 
[references both § 
326(a) and §1301 
(codebtor)] 

• No Provision for "in 
full" satisfaction 

• Deadline for filing 
deficiency claim 

• Upon confirmation, stay 
terminated [references both 
§ 326(a) and §1301 
(codebtor)] 

• No Provision for "in full" 
satisfaction 

• Stay terminated at 
confirmation, no 
reference to codebtor 
stay 

• No Provision for "in 
full" satisfaction 

Priority and 
Administrative 

Claims 

• Generic provisions 
• Separate Section for Assigned 

DSO 

• Specific provisions 
regarding DSO 

• Plan provides for 
payment in full 
disbursed by Trustee 
unless otherwise 
provided for in special 
provisions 

• Specific provisions 
regarding DSO 

• Specific provisions 
regarding atty. fees 

• POC Controls over Plan 

• Specific provisions 
regarding DSO 

• No language 
regarding whether 
POC or Plan Control 

• Atty. fee per the 
Confirmation Order 
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 National Form Plan 
Eastern District 

Form Plan  
 

Middle District 
Form Plan 

Western District  
Form Plan  

Unsecured Claims 

• Sum Certain, Percentage, or 
Base 

• Liquidation calculation and 
guarantee 

• Highest payout controls of 
items checked 

• Percentage, Base and/or 
“Other” 

• Highest payout controls 
of items checked 
 

• Sum Certain, Percentage, 
or Base 

• Highest payout controls 
of items checked 

Percentage 

§ 1305 Claims No Provision 

• Tax Claims can be 
included or excluded 

• Consumer Claims can be 
included or excluded 

Paid in Full No Provision 

Distribution 
Order No Provision 

Priority Unsecured to be 
Paid in Full before 

Unsecured Creditors 

Enumerated and 
Customizable 

No Provision 

Vesting of 
Property Confirmation/Discharge/Other 

Upon completion of the 
plan evidenced by Trustee’s 
filing of certificate of final 

plan payment 

Upon discharge or closing, 
unless another option 

chosen 
No Provision 

Explicit Provision 
to Strip Junior 
Mortgage Lien 

No Provision 
No specific provision,  

but may be contemplated 
 under Section 3.2 

No Provision No Provision 

Adequate 
Protection 
Payments 

No Provision No Provision No Provision No Provision 

Other/Notable 
Provision None None None 

Payment of claims 
provided under the plan 
controls the completion 

of the plan over the 
plan term.  Only an 

estimated plan term is 
required vs. a specified 

period of time.  
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Commercial Law Institute. 
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Miller & Martin PLLC 
Chattanooga, Tennessee 

423-785-8383 
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Laura Ketcham is a member of Miller & Martin PLLC's Commercial Department, focusing 
her practice in the areas of bankruptcy and creditors' rights, commercial finance and 
providing general business counsel. She has represented various stakeholders in 
commercial bankruptcy cases across the country. She has also represented parties in a 
variety of finance transactions, loan workouts, foreclosures, receiverships, lien priority 
disputes, judgment enforcement actions, actions asserting the breach of loan documents, 
distressed asset sales and preferential transfer cases.  Laura received her B.A. in Political 
Science and Economics and her J.D. from Vanderbilt University.  Super Lawyers named 
her a Mid-South Rising Star in the area of Creditor Rights for 2014-2017.  Laura is a 
member of the American Bankruptcy Institute and serves as Vice Chair of the Bankruptcy 
Law Section Executive Council of the Tennessee Bar Association. 
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Chapter 12/13 Trustee 
Chattanooga, Tennessee 

423-265-2261 
Kara.west@ch13-trustee.com  

 
Kara West serves as the Standing Chapter 13 Trustee for the Southern Division of 
the Eastern District of Tennessee and the Standing Chapter 12 Trustee for the entire 
Eastern District of Tennessee.  Prior to her appointment, she practiced both 
corporate and commercial law at Husch Blackwell LLP.  She is also an actively 
licensed certified public accountant. She worked as a senior financial auditor with 
Arthur Andersen, LLP and later went on to work as an internal auditor and manager 
of financial receipts for large insurance companies. Ms. West is a member of the 
Tennessee Bar, Chattanooga Bar, Tennessee Society of CPAs, Treasurer of The 
Justices Brock-Cooper American Inns of Court and Board Member of the Ronald 
McDonald House Charities of Greater Chattanooga, Inc. 

 


