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Businesses like predictability, especially in the courtroom.

It’s the main reason why business interests have overwhelmingly come out in
support of a constitutional amendment to permanently change the way
Tennessee Supreme Court justices and appellate court judges are selected.

“Whenever there is ambiguity in the system, it gets really expensive,” said
Christine Karbowiak, chief administrative officer of Bridgestone Americas, one
of Nashville’s largest employers. “It creates a distraction.”

See Also

Expired selection system puts spotlight on state’s top court
‘Accountability’ vs. ‘chaos’ — What Amendment 2 means to you

On the Nov. 4 ballot, Amendment 2 aims to settle how Tennessee’s highest
bench is filled. It proposes replacing an expired statute with a judicial selection
system where the governor appoints and the General Assembly approves
Supreme Court nominees.

Should the amendment fail to pass, some political observers say Tennessee
could then adopt direct elections for higher judges, a scenario the business
community generally fears. Others say such a push wouldn’t generate traction.

Yet, many agree a “no” vote leaves a critical issue — one that has been
litigated often in high-profile cases — unresolved.

Bridgestone is one of many area companies that supports the amendment.
With the majority of business litigation landing in the state courts, Karbowiak
said uncertainty surrounding judicial selection “is not conducive for a stable
business climate in the state.”

“You need to make sure the judiciary is fair and impartial,” she said. “It’s not
just a business issue, though it’s very important when we think of where to
invest.”

Compromise on the bench
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The battle over how judges are selected has been hovering around Tennessee
politics for some time.

As it stands, Tennessee’s constitution states that Supreme Court justices must
be elected. The old system, known as the Tennessee Plan, used a nominating
commission to select candidates. The governor appointed judges from those
recommendations. Sitting judges were then up for retention votes from the
general public every eight years.

The Tennessee Plan, however, sunset in 2012, opening a debate in the General
Assembly of what system would replace it. Gov. Bill Haslam has extended the
Tennessee Plan in the interim by executive order, including the retention
elections, which drew heightened interest this August as Lt. Gov. Ron Ramsey
funded an attempt to remove three former Gov. Phil Bredesen appointees.

Both Haslam and Bredesen have come out in favor of Amendment 2, saying it
will maintain a “level playing field” in the courtroom.

John Jay Hooker, a Nashville attorney and former Democratic candidate for
governor, has filed multiple lawsuits challenging the legality of the Tennessee
Plan because the state constitution calls for elections. Each time, however, a
special Supreme Court ruled retention elections qualified.

In 2013, the General Assembly passed the amendment that will appear on the
ballot in November — a compromise between supporters of the Tennessee Plan
and proponents of direct elections. It’s a move to clear up questions about the
constitutionality of the old system, while avoiding contested elections.

The amendment is modeled after the federal system: The governor would
appoint judges for an appellate or Supreme Court seat, the General Assembly
would have 60 days to vote on the appointment, and sitting justices would face
retention votes every eight years.

Elect or retain?

State Sen. Brian Kelsey (R-Germantown), who sponsored the amendment
before the General Assembly last year, argues the new system would bring
additional layers of accountability. One thing it avoids: contested elections.

Those who support judicial elections, including Hooker, argue it gives the
people a voice in who’s leading the state’s highest courts. But that can be
costly.

A 2013 study by Joanna Shepherd, a law professor at Emory University, found
campaign fundraising in state Supreme Court elections nationwide more than
doubled from the 1990s to 2000s, totaling $206.9 million last decade.
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Thomas Beck, vice president of labor relations for HCA Holdings Inc., called
Amendment 2 “a priority for the business community.”

“Amendment 2 will benefit all Tennesseans by improving and bringing clarity to
the process,” he said.

Charlie Howorth, the executive director of the Tennessee Business Roundtable,
a group representing C-level executives, said his group is “in favor of a stable
rule of law,” which he expects the amendment to provide.

Gregg Ramos, a Nashville attorney and former president of the city’s bar
association, said the amendment puts the focus on “the qualifications of the
individual to be a judge.”

“Impartiality, knowledge of the law, those things are paramount in selection of
a judge,” Ramos said. “They’re more important than being a Democrat or
Republican … or how much [money] you raise.”

The cost of elections

In August, millions were spent on the retention election of three sitting justices,
both in support and against.

“If you think that was heated, we’ve seen nothing yet,” Karbowiak said of direct
elections. “Judges shouldn’t be looking over their shoulder whether a particular
ruling will annoy a particular interest group.”

Bredesen agrees, teaming with Haslam this week to support the amendment.

“It’s ripe for special interests, especially special interest from outside of the
state, to pour money into these races with the idea of let’s get a friendly judge
in here,” Bredesen said.

Sometimes, however, those special interest groups are business groups.

Shepherd’s 2013 study of judicial elections found justices with more
contributions from business interests were more likely to vote in favor of
businesses.

The most high-profile case of business contributions in judicial elections was in
West Virginia, which went before the U.S. Supreme Court in 2009. A.T. Massey
Coal Co. spent $3 million in support of one justice, who eventually became the
deciding vote in overturning a $50 million verdict against the company.

In Tennessee, businesses opposed to contested elections say the cost of
fundraising outweighs any benefits.
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“Money will be flowing into the state with special interest,” Howorth said.
“You’re going to have judges be politicians rather than judges being judges.”

Scott Harrison covers government and economic development,
banking and law.
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