
2018 Bankruptcy Forum Regular Problem 

How Much Notice Is Enough? 

 John and Debbie Ward purchased their principal residence on June 23, 2010, financing the 
purchase by taking out a loan with Bank of New York (“BONY”).  In 2013, things were going 
well for the Wards and they decided to buy a lakefront condominium for weekend trips, financing 
the purchase again with BONY. Sadly, by 2017, the Wards were not doing as well (John has been 
laid off and had to take a lower paying position) and they were having trouble making ends meet.  
Finally, on December 1, 2017, the Wards filed a joint chapter 13 petition. 

 In their schedules, the Wards listed BONY as a secured creditor and on their Schedule A 
listed the value of the condominium as $63,000, with a secured lien in the amount of $103,000.  
On December 8, 2017, the Bankruptcy Court issued a notice to creditors of the first meeting of 
creditors to be held on January 12, 2018, notice of the deadline to file proof of claims by February 
16, 2018 and a hearing on confirmation of the plan on March 2, 2018.  Two addresses for BONY 
were listed in the certificates on notice (taken from the mailing matrix) filed by the court:  Bank 
of New York, 450 American Street, #SV416 Rochester, NY, 74358, and Bank of New York, 4161 
Piedmont Pkwy NC4-105-01-34, Greensboro, NC  27411.   

 In the Ward’s proposed chapter 13 plan (filed on the district’s adopted conforming plan), 
the mortgage on the principal residence was treated in the “cure and maintain” section with 
payment of the regular post-petition mortgage payment and the cure of an estimated arrears over 
a period of 60 months.  The mortgage on the condominium was also listed in the secured claims 
section with a request for valuation of security and claim modification with a value of $63,000.  
The balance of the claim ($40,000) was to be paid as a non-priority unsecured claim.  The plan 
also proposed to pay zero percent on the secured portion of the claim.  On December 13, 2017, 
counsel for the Ward’s sent a copy of the plan by regular first class mail to BONY to the same 
addresses listed on the matrix. 

 On February 16, 2018, BONY entered an appearance by local counsel and filed a proof of 
claim for the first mortgage. The notice of appearance stated that the appearance was on behalf of 
BONY in connection to Ward’s primary residence.  On February 28, 2018, counsel for the Ward’s 
filed a proof of claim on behalf of BONY for the claim secured by the condominium.   

On March 2, 2018, the confirmation hearing was held, no creditors appeared and the plan 
was confirmed.  On April 22, 2018, BONY entered an appearance through different local counsel 
and filed a Motion to Declare Attempted Cram Down Ineffective, Granting Access to Property for 
Purposes of Conducting An Appraisal.    

At the hearing on BONY’s motion, counsel for BONY concedes that the addresses listed 
on the matrix are current, actual addresses for BONY and the bankruptcy court finds that BONY 
had received actual notice of the bankruptcy filing.  Counsel for the Ward’s concedes that BONY 
is an insured depository institution, but argues that it had actual notice of the bankruptcy and that 
BONY is bound by its terms of the confirmed plan, which it had an opportunity to object to and to 
appeal, but did not.   



  

Issues: 

1. Does the failure to serve the chapter 13 plan pursuant to FRBP 3012(b) and 7004(h) doom 
the Ward’s attempted cramdown without a hearing on the merits regarding value?  Or does 
the U.S. Supreme Court’s ruling in United Student Aid Funds, Inc. v. Espinosa in which 
the creditor had actual notice of the bankruptcy give the debtors hope that they might 
prevail even though there may be some procedural deficiencies with service?   If BONY is 
not an insured depository institution, would the result be different? 

 

2. Would it make any difference if BONY’s local counsel connected to the primary residence 
entered an appearance before the Ward’s filed their chapter 13 plan and the plan was also 
sent by certified mail to counsel? 
 

3. What would be the result if BONY made no appearance at all in the bankruptcy case and 
attempted to enforce its lien rights after the case was completed and a discharge was 
entered?   
 

4. At what point does failure to provide procedural due process rights to creditors become 
deprivation of a creditor’s constitutional right to due process under Espinosa? 
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