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II. MODIFICATION OR TERMINATION OF ALIMONY 

A. WHICH ALIMONY AWARDS CAN BE MODIFIED/TERMINATED AND 
WHEN CAN THE AWARDS BE MODIFIED/TERMINATED? 

As described below, modification of alimony depends first on the form of alimony 

awarded, and then on the specific facts applicable to each case. Three of the four forms of 

alimony may be modified under certain circumstances: alimony in futuro, rehabilitative alimony 

and transitional alimony. One form cannot be modified under any circumstances, except by the 

agreement of the parties: alimony in solido. Tenn. Code Ann. § 36-5-121(h)(2). 

The standard for review on appeal is the same in all cases involving modification of 

alimony awards. Knowing the standard of review on appeal at the outset is worthwhile because it 

provides the context in which alimony awards may in fact be modified. That standard is well-

described in Lane v. Lane, 2009 Tenn. App. Lexis 769 (Tenn. Ct. App. 2009): 

Modification of a spousal support award is factually driven. Perry 
v. Perry, 114 S.W.3d 465, 466 (Tenn. 2003) (citing Watters v. 
Watters, 22 S.W.3d 817, 821 (Tenn. Ct. App. 1999)). Thus, a trial 
court’s decision concerning modification is “given wide latitude 
within the trial court’s range of discretion.” Id. at 466-67 (citing 
Watters, 22 S.W.3d at 821). 

“The abuse of discretion standard requires us to consider: (1) 
whether the decision has a sufficient evidentiary foundation; (2) 
whether the trial court correctly identified and properly applied the 
appropriate legal principles; and (3) whether the decision is within 
the range of acceptable alternatives.” Bronson v. Umphries, 138 
S.W.3d 844, 851(Tenn. Ct. App. 2003) (citing State ex rel. Vaughn 
v. Kaatrude, 21 S.W.3d 244, 248 (Tenn. Ct. App. 2000)). “[W]e 
will set aside a discretionary decision if it does not rest on an 
adequate evidentiary foundation or if it is contrary to the governing 
law[.]” Id. However, “we will not substitute our judgment for that 
of the trial court merely because we might have chosen another 
alternative.” Id. 

We accord great deference to a trial court’s determinations on 
matters of witness credibility and will not re-evaluate such 
determinations absent clear and convincing evidence to the 
contrary. Wells v. Tenn. Bd. of Regents, 9 S.W.3d 779, 783 (Tenn. 
1999) (citations omitted). We review a trial court’s conclusions of 
law under a de novo standard upon the record with no presumption 
of correctness. Union Carbide Corp. v. Huddleston, 854 S.W.2d 
87, 91 (Tenn. 1993) (citing Estate of Adkins v. White Consol. 
Indus., Inc., 788 S.W.2d 815, 817 (Tenn. Ct. App. 1989)). 
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These standards have been recently succinctly explained as follows: 
[W]e review the trial court’s determination in accordance with 
Rule 13(d) of the Tennessee Rules of Appellate Procedure, 
presuming the trial court’s findings of fact to be correct unless the 
evidence preponderates otherwise. Id. We give substantial 
deference to the trial court’s determination, particularly when it is 
based on its assessment of witness credibility. Id. 

Flynn v. Flynn, 2012 Tenn. App. LEXIS 55 (Tenn. Ct. App. 2012) (involving a voluntary 

underemployment claim) (citing Richardson v. Spanos, 189 S.W.3d 720 (Tenn. App. 2005)). 

Equally significant is that appellate courts have applied the Gonsewski standards for 

reviewing a trial court’s original alimony awards to the review of orders regarding modifications 

of alimony. See Gonsewski v. Gonsewski, 350 S.W.3d 99 (Tenn. 2011); See, e.g., the concurring 

opinion by Judge Frank Clement in Gorman v. Gorman, in which Judge Clement neatly 

summarizes the court’s application of Gonsewski to the case of Jekot v. Jekot, 2011 Tenn. App. 

LEXIS 581 (Tenn. Ct. App. 2011): 
We began our analysis, as Gonsewski directs, with the 
presumption that the trial court’s decision to reduce alimony was 
the correct decision. Jekot, 2011 Tenn. App. LEXIS 581 at *3 
(citing Gonsewski v. Gonsewski, 350 S.W.3d 99 (Tenn. 2011)). 
Then we examined the factual basis of the wife’s contention that 
the trial court erred in determining that a substantial and material 
change had occurred, which warranted a change in alimony. 

Upon review of the Jekot record it became apparent that the trial 
court had erroneously focused its attention on one source of the 
husband’s income, the income from his medical practice as an 
orthopedic surgeon, which had decreased, and that the facts 
preponderated against the trial court’s finding that the husband’s 
income from all sources had declined. See Jekot, 2011 Tenn App. 
LEXIS at *6 (citing Richardson v. Spanos, 189 S.W. 3d 720, 726 
(Tenn. Ct. App. 2005)) (noting that determining a party’s income 
is a question of fact that requires careful consideration of all the 
attendant circumstances). As we explained in Jekot: 

We acknowledge Husband’s argument that income from his solo 
practice has decreased, and we agree it has decreased; however, it 
is inappropriate to focus on one source of income when the party 
has multiple sources of income. See Church v. Church, 346 S.W.3d 
474, 486 (Tenn. Ct. App. 2010) (quoting Killian v. Killian, No. 
M2010–00238–COA–R3–CV, 2010 WL 3895515, at *4 (Tenn. Ct. 
App. Oct. 5, 2010)(stating the court “is not so much concerned 
with a reduction in income from one source as it is concerned with 
whether Petitioner has sustained a significant change in his income 
from all sources.”)). For example, Husband’s Schedule E income 
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decreased from 2005, when it was $522,929, to $348,929 in 2009, 
and the trial court apparently focused on this to support its finding 
that Husband’s income has decreased. We, however, believe the 
trial court erred as a matter of law by limiting its examination of 
Husband’s ability to pay alimony to Husband’s Schedule E income 
instead of considering Husband’s total income from all sources to 
determine whether there had been a substantial and material 
reduction in Husband’s ability to pay alimony. See Church, 346 
S.W.3d at 486; Killian, 2010 WL 3895515, at *4; Jekot, 2011 WL 
5115542, at *5 (emphasis added). 

Gorman v. Gorman, 2011 Tenn. App. LEXIS 624, *30-33 (Tenn. Ct. App. 2011) (concurring 

opinion).  

 After some additional discussion of the standards applied by the trial court, Judge 

Clement noted that: 
Unlike Jekot, the evidence in this record does not preponderate 
against the findings of fact upon which the trial court based its 
alimony determination. Furthermore, we find no abuse of the trial 
court’s discretion because the record reveals that the trial court 
applied the correct legal standard and reached a decision that is not 
clearly unreasonable. See Gonsewski, 350 S.W. 3d 99.. 
Accordingly, it is our duty to affirm the alimony award. 

Gorman, 2011 Tenn. App. LEXIS 624 at *34.. 

Notwithstanding the Gonsewski presumption that the trial court got it right, the Court of 

Appeals retains its prerogative to overturn what it considers an erroneous decision by the trial 

judge. In Bordes v. Bordes,  the Tennessee Court of Appeals noted that “a change in 

circumstances is ‘substantial’ when it significantly affects either the obligor’s ability to pay or 

the obligee’s need for support.” 358 S. W. 3d 623 (Tenn. Ct. App. 2011) (quoting Bogan v. 

Bogan, 60 S. W.3d 721, 728 (Tenn. 2001) (citing Bowman v. Bowman, 836 S.W.2d 563, 568 

(Tenn. Ct. App. 1991)). The Court also went on to state that “a change in circumstances is 

‘material’ when the change occurs since the date the alimony was ordered, and the change was 

not within the contemplation of the parties when they entered into the property settlement.” Id. 

(quoting Bogan, 60 S.W.3d at 728) (citing Watters v.Watters, 22 S.W.3d 817, 821 (Tenn. Ct. 

App. 1999)). The court in Bordes found that the severity of the ex-husband’s health problems 

was not necessarily anticipated at the time of the original divorce, and thus the trial court erred in 

failing to modify his alimony obligation. 

There is ample reason to be cautious, however, in how one identifies an alimony award. 

In Averitte v. Averitte, 2013 Tenn. App. LEXIS 49 (Tenn. Ct. App. 2013), the parties’ Marital 
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Dissolution Agreement provided for the payment of “periodic” alimony over a seven year period, 

but had no contingencies for its modification or termination. Wife remarried. Husband sought to 

terminate his alimony obligation on the theory that the in futuro statute refers to “periodic” 

alimony, and thus his obligation should terminate upon Wife’s remarriage. The trial court agreed, 

but the Court of Appeals did not, holding that the failure to include termination or modification 

language in the Marital Dissolution Agreement was controlling. It was “relevant” that the word 

“periodic” was used and that the word is used in the in futuro statute, but the Court of Appeals 

concluded that because Husband’s alimony obligation was definite and calculable when 

awarded, with no contingencies, the “periodic alimony” referred to in the Marital Dissolution 

Agreement was alimony in solido, not alimony in futuro. 

1. ALIMONY IN FUTURO 

Alimony in futuro is modifiable upon a showing of a “substantial and material change of 

circumstances.” Wright v. Quillen, 83 S.W.3d 768, 772 (Tenn. Ct. App. 2002), appeal denied 

(citing Tenn. Code Ann. § 36-5-101(a)(1) [now § 36-5-121(f)(2)(A)]);See also, Cook v. Iverson, 

2015 Tenn. App. LEXIS 946 (Tenn. Ct. App. 2015) (The trial court improperly treated Mr. 

Iverson’s alimony obligations as though they were contractual and, therefore, not modifiable. 

The Court of Appeals reversed.) The party seeking relief on the grounds of a substantial and 

material change in circumstances has the burden of proving such changed circumstances 

warranting an increase or decrease in the amount of the alimony obligation. Seal v. Seal, 802 

S.W.2d 617, 620 (Tenn. Ct. App. 1990). In Bogan, 60 S.W.3d at 728, the Tennessee Supreme 

Court stated:  

[A] change in circumstances is considered to be "material" when 
the change (1) "occurred since the entry of the divorce decree 
ordering the payment of alimony." Watters v. Watters, 22 S.W.3d 
817, 821 (Tenn. Ct. App. 1999), and (2) was not "anticipated or 
[within] the contemplation of the parties at the time they entered 
into the property settlement agreement." 

Furthermore, a change in circumstances is considered to be "substantial" when it significantly 

affects either the obligor's ability to pay or the obligee's need for support. Bogan, 60 S.W.3d at 

728 . When determining whether a modification of an alimony award is justified, the court must 

give equal weight to the need of the recipient spouse and the ability of the obligor spouse to pay. 

Bogan, 60 S.W.3d at 730. 
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 The Court of Appeals addressed a similar situation to Bogan in Wilhoit v. Wilhoit, No. 

M2016-00848-COA-R3-CV, 2016 Tenn. App. LEXIS 745 (Tenn. Ct. App. Sept. 30, 2016).  In 

Wilhoit, the court of appeals heard the second appeal from a trial court decision which originally 

denied a petition to modify alimony, and then on remand reduced the alimony from $3,540 per 

month to $2,990 per month.  The former husband appealed a second time.  In this case, the court 

of appeals found that the trial court had abused its discretion in failing to reduce the former 

husband’s alimony obligation far enough to allow him the ability to pay it over the long term: 

Using the figures determined by the trial court, Husband’s monthly 
expenses, including his alimony obligation, total $6,662 per month. 
Husband has a monthly social security income of $2,060, resulting 
in a monthly deficit of $4,602. Although he retains assets, if 
Husband paid the alimony as ordered by the trial court, he would 
have depleted his assets before the end of 2015. In Bowman v. 
Bowman, 836 S.W.2d 563 (Tenn. Ct. App. 1991), this Court 
concluded that, where the husband-obligor was unable to work and 
was forced to liquidate all of his assets in order to pay spousal 
support, (such that he would soon have nothing from which to 
support himself,) the support obligation should terminate within 
one year. Id. at 568-69. However, in Bowman, the recipient-spouse 
was to receive a large tract of land, which could be sold in order to 
provide for her support. Id. at 569.  

 
Here, the parties’ cumulative incomes and assets are not sufficient 
to cover their respective expenses long-term. In cases such as this, 
the parties must recognize that “[j]ust as a married couple may 
expect a reduction in income due to retirement, a divorced spouse 
cannot expect to receive the same high level of support after the 
supporting spouse retires.” Bogan v. Bogan, 60 S.W.3d 721, 729 
(Tenn. 2001) (quoting In re Marriage of Reynolds, 63 Cal. App. 
4th 1373, 74 Cal. Rptr. 2d 636, 640 (Ct. App. 1998)).  

 
Like Mr. Bogan, Dr. Wilhoit, while able to provide some level of 
support, cannot continue to pay support at pre-retirement levels 
without accruing a substantial monthly deficit. From the totality of 
the circumstances, we conclude that the trial court’s order 
awarding Wife alimony in futuro in the amount of $2,990 per 
month was not supported by the evidence. If left to stand, the trial 
court’s decision will result in Husband liquidating all assets and 
accruing insurmountable debt. Accordingly, the ruling constitutes a 
clear abuse of discretion. See Gonsewski v. Gonsewski, 350 
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S.W.3d 99, 105 (Tenn. 2011). While we concede that Wife has 
need of alimony, the question remains what, if any, amount of 
support Husband has the ability to pay. We now turn to that 
question. 

 

As set out above, Husband has income of $2,060 per month and 
expenses of $3,672 per month, not including alimony. Wife has 
income of $956 and alleged expenses of $4,045.70, which exceeds 
Wife’s expenses as found by this Court in Wilhoit I. We, therefore, 
modify the trial court’s award of alimony in futuro from $2,990 per 
month to $500 per month, effective May 30, 2012. This revised 
award of alimony in futuro provides an equitable distribution of 
income between the parties such that both parties can retain 
enough assets to continue to support themselves for years to come. 

 

Id.  The Court of Appeals also remanded the case to the trial court to determine how to reimburse 

the former husband for the amounts he overpaid in alimony during the pendency of the case, 

pointing out that “While the need of the receiving spouse remains an important consideration in 

modification cases, the ability of the obligor to provide support must be given at least equal  

cconsideration.” Bogan, 60 S.W.3d at 730.  

In Harkleroad v. Harkleroad, 2013 Tenn. App. LEXIS 325 (Tenn. Ct. App. 2013), the 

Court of Appeals affirmed a decision by the trial court not to reduce or modify the Husband’s 

alimony payments to Wife in spite of Husband’s claims that he had made no money through his 

business for several years. The Court did affirm the termination of Husband’s health insurance 

obligation except for payment of the cost of supplemental Medicare. While the trial court may 

have rejected the Husband’s request to modify because it believed that Husband was borrowing 

money from his company instead of drawing a salary, the principal reason given by the courts for 

not modifying alimony is that Husband could still pay it from his assets, and Wife still needed it. 
a. A court may not modify an alimony in futuro obligation which, 

by the terms of the parties’ agreement, has already terminated. 

A petition to modify an award of alimony in futuro must be filed prior to termination of 

the award of alimony by any of the contingencies upon which the award is based. Waddey v. 

Waddey, 6 S.W.3d 230, 234 (Tenn. 1999) “We hold that a trial court’s ability to modify an 

award of alimony in futuro terminates upon the occurrence of a contingency when the award 

ceases to exist.” Id. at 234. In Waddey, the parties agreed to alimony in futuro of $1,000/month 

until the death or remarriage of the wife, or March 1, 1996, “whichever event shall first occur.” 

Id. at 231. The Wife filed to modify the award on March 29, 1996, which was after the 
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occurrence of one of the contingencies listed in the agreement that caused the alimony obligation 

to terminate, thus depriving the court of jurisdiction to modify. Id. 

b. Proof of a Third Party Residing with an Alimony in Futuro 
Recipient Raises a Presumption in Favor of Modification. 

Tenn. Code Ann. § 36-5-121(f)(2)(B) provides a rebuttable presumption in all cases 

involving alimony in futuro, where the alimony recipient lives with a third person, either that: 
(i) The third person is contributing to the support of the alimony 
recipient and the alimony recipient therefore does not need the 
amount of support previously awarded, and the court therefore 
should suspend all or part of the alimony obligation of the former 
spouse; or 
(ii) The third person is receiving support from the alimony 
recipient and the alimony recipient therefore does not need the 
amount of alimony previously awarded and the court therefore 
should suspend all or part of the alimony obligation of the former 
spouse. 

“Such cohabitation does not automatically end the right of the recipient to receive periodic or in 

futuro alimony.” Wright, 83 S.W.3d at 775, (citing Isbell v. Isbell, 816 S.W.2d 735, 738 

(Tenn.1991) (emphasis added)). “However, it raises a presumption that the alimony as 

previously ordered is no longer needed, and shifts the burden of proof to the recipient to show a 

continued need.” Wright, 83 S.W. 3d at 775 (citing Azbill v. Azbill, 661 S.W.2d 682, 686 (Tenn. 

Ct. App. 1983)). 

The trial court found that Mr. Quillen's cohabitation with Ms. Evans did not constitute a 

substantial and material change in circumstances which was unanticipated by the parties at the 

time of the divorce. Wright, 83 S.W. 3d at 775. The appellate court, however, stated that, 

“whether some future cohabitation could have been anticipated by the parties … is not 

determinative. Id. Rather, once cohabitation was proved, the burden shifted to [the recipient] to 

rebut the presumption that he was neither being supported by nor supporting [the third party], 

and to demonstrate that he still needs alimony.” Id. 

While it is tempting to seek to terminate alimony based on the cohabitation statute, the 

Court of Appeals for the Middle Section of Tennessee has twice emphasized that cohabitation 

allows for suspension of alimony obligations, not termination of such obligations. See, e.g., 

Thym v. Thym, 2006 Tenn. App. LEXIS 16 (Tenn. Ct. App. 2006): 
[T]his court has recently stated that “if the [statutory] presumptions 
of support and lack of need arise and are unrebutted, the court’s 
remedy is to ‘suspend all or part of the alimony obligation,’ not 
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terminate the alimony.” Evans v. Evans, 2004 Tenn. App. LEXIS 
547 at *15 (Tenn. Ct. App. 2004)(emphasis in original). Pursuant 
to the clear statutory language of Tenn. Code Ann. 36-5-101(a)(3), 
now codified at Tenn. Code Ann. § 36-5-121(f)(2)(B), we modify 
the judgment of the trial court to suspend, rather than terminate, 
the monthly alimony payments due to Mr. Thym. 

 
In another case, the Court of Appeals affirmed a trial court’s ruling that language in the 

parties’ Marital Dissolution Agreement which addressed the termination of the husband’s 

alimony obligation in the event Wife “took up residence” with another individual was the same 

as a reference to cohabitation, but ultimately found that the Wife was not cohabitating with the 

third party. Rickman v. Rickman, 2009 Tenn. App. LEXIS 213 (Tenn. Ct. App. 2009). The 

Marital Dissolution Agreement in Rickman provided that “[t]he obligations of Husband … shall 

also terminate upon the earlier to occur of Husband’s death, Wife’s death or remarriage, or upon 

Wife taking up residence with any male person, other than a blood relation, or upon any such 

male person taking up residence with Wife.” Id. at *1. Husband argued that this language meant 

that his alimony should terminate since the Wife had rented her home, or a part of it, to an 

unrelated male. Id. at *5. The Court of Appeals disagreed. Id. at *8. 

In Schrade v. Schrade, the ex-husband petitioned to reduce his MDA agreed-upon 

periodic alimony, citing changed economic conditions making him unable to pay alimony 

without applying separate assets. No. E2016-01105-COA-CV, 2017 Tenn. App. LEXIS 95 

(Tenn. Ct. App. Feb. 13, 2017). He also argued ex-wife's adult children lived with her, so there 

was a rebuttable presumption that she did not need alimony. The Court of Appeals affirmed the 

trial court's finding that there had not been a material change and holding that market 

fluctuations were foreseeable. But the Court of Appeals vacated the trial court's finding that the 

rebuttable presumption did not apply and held instead that the statute provides for a suspension 

of obligation if the presumption is not rebutted, with the implication being that alimony resumes 

if cohabitation ceases. It was undisputed that the adult children lived with the ex-wife. It was 

unclear, and therefore remanded on this point, whether the services provided by the children 

contributed to her support and whether her need for alimony had changed. Regarding material 

change, the appellate court relied on Cooley v. Cooley for a recitation of the standard to modify 

alimony, namely that the party seeking to modify must prove that a substantial and material 

change in circumstances has occurred.  

In Honeycutt v. Honeycutt, 152 S.W.3d 556 (Tenn. Ct. App. 2003), the Court of Appeals 

considered whether a wife “cohabitate[d] with a man not related to her” in violation of a marital 
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dissolution agreement. The Court held that “cohabitation requires a ‘living with’ arrangement, 

thus contemplating a continued course of conduct.” Id. at 566. “The term “cohabit,” says 14 

C.J.S., Cohabit, p. 1311, “imports a dwelling together for some period of time, and does not 

include mere visits or journeys….” Id. (quoting Jones v. State, 184 S.W.2d 167, 169 (Tenn. 

1944)). 

In Myrick v. Myrick, the parties entered into a marital dissolution agreement, which 

provided, inter alia, that the husband would pay the wife alimony in futuro until death, 

remarriage, or “until a third person not the Wife’s child, moves into the Wife’s residence.” 2014 

Tenn. App. LEXIS 354 (Tenn. Ct. App. 2014). Subsequent to the parties divorce, the wife’s 

mother moved into the wife’s home. Id. As a result, the husband filed a motion to terminate his 

alimony obligation based upon a “third person not the Wife’s child” moving in the wife’s home. 

Id. The trial court agreed with the husband and terminated the alimony obligation finding that the 

marital dissolution agreement was contractual in nature and that the language required the 

support obligation to terminate upon the wife’s mother moving into the wife’s home. Id. On 

appeal, the wife argued that the trial court should have applied a rebuttable presumption outlined 

by Tenn. Code Ann. § 36-5-121(f)(2)(B). Id. The Court of Appeals disagreed and, relying on 

Honeycutt v. Honeycutt, held that the alimony statutes were not applicable where the parties had 

agreed in a marital dissolution agreement to terms different from those set out in the statute: 

In this particular case, we find Tenn. Code Ann. § 36-5-
101(a)(3)(A) and (B) inapplicable. This is a case of contract 
interpretation. Our review is governed by the plain language of the 
parties' MDA. The MDA does not reference, cite, or incorporate 
this statute with regard to suspension or termination of Husband's 
alimony obligations. Rather, the MDA explicitly provides for the 
termination of these obligations upon Wife's death, remarriage, 
cohabitation with an unrelated male, her becoming qualified for 
receipt of Social Security benefits, or her reaching age 65, 
"whichever occurs first." 

Id. at *11-12 (quoting Honeycutt, 152 S.W.3d at 564). 

Applying the reasoning of Honeycutt, the Myrick case affirmed the termination and 

concluded that the language used, i.e., “until a third person not the Wife’s child, moves into the 

Wife’s residence,” is not ambiguous and is binding upon the parties. Id. at *15. 

In Covarrubias v. Baker, the Husband petitioned to reduce his alimony in futuro 

obligation, which arose from the parties' MDA. No. E2016-02316-COA-R3-CV, 2017 Tenn. 
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App. LEXIS 791 (Tenn. Ct. App. Dec. 11, 2017). Wife argued that the obligation was non-

modifiable and that there had been no material change in circumstances. The Court of Appeals 

held that the obligation was indeed modifiable but that no material change had occurred to justify 

a reduction in alimony. The MDA provided Husband would pay 50% of his gross income as 

alimony until the death of either party. An Agreed Order entered with the Final Decree of 

Divorce incorporating the MDA provided that in addition to the MDA alimony obligation of 

50% of gross income, the Husband would pay 50% of all bonuses to Wife. The order provided 

that the alimony obligation was not terminable upon the remarriage of either party. Wife argued 

at trial that the Agreed Order entered at the same time as the Final Decree did not merge into the 

Final Decree, but the trial court disagreed. The Court of Appeals agreed on that point and then 

went on to review under the doctrines of contract law to address the issue of whether the alimony 

obligation was modifiable per the terms of the MDA. The Court of Appeals held that the very 

terms of the MDA provided for modifiability. But reviewing the statutory factors, the Court of 

Appeals noted that Husband's income had increased, Wife's income had stayed the same as the 

divorce, and Husband's claims of material changes did not demonstrate how his ability to pay 

was impacted negatively.  

In Wiser v. Wiser, 2015 Tenn. App. LEXIS 293 (Tenn. Ct. App. 2015), the Husband filed 

a petition to reduce his alimony and child support payments due to a substantial material change 

of circumstances, alleging both that Ex-Wife was cohabiting with another person and that his 

own income had significantly decreased. The trial court partially denied Husband’s petition and 

awarded Ex-Wife her attorney’s fees. The trial court did find that Husband’s income had 

decreased for a prior eight-month period, and therefore retroactively decreased the alimony 

obligation solely for that length of time. The Court of Appeals affirmed the trial court’s judgment 

in all respects. The Court of Appeals conducted a fact-intensive analysis of Ex-Wife’s 

relationship with her boyfriend and found that she had not been cohabiting with him. 

 In Naylor v. Naylor, 2016 Tenn. App. LEXIS 494, *9 (Tenn. Ct. App2016), the trial 

court awarded wife $2,000.00 per month in alimony in futuro.  The father appealed, arguing, 

among other things, that the trial court erred in calculating the wife’s need for alimony where it 

failed to take into account her cohabitation with the parties’ adult son.  To support this argument 

he cited Tennessee Code Annotated section 36-5-121(f)(2)(B), i.e., “[i]n all cases where a person 

is receiving alimony in futuro and the alimony recipient lives with a third person, a rebuttable 

presumption is raised that . . . the third person is contributing to the support of the alimony 
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recipient . . . or the third person is receiving support from the alimony recipient . . . .” See id. at 

*26. Wife argued that the above-referenced statute only applies in modification proceedings.  

The Court of Appeals disagreed with Wife’s argument and explained that “while the above 

statute concerns only modification of an existing support award, ‘the public policy expressed in 

the statute [is] relevant’ to an initial alimony award.” Id. at *27 (quoting Ezekiel v. Ezekiel, 2015 

Tenn. App. LEXIS 656, *8 (Tenn. Ct. App. 2015) (internal quotations omitted.)Nevertheless, the 

Court of Appeals ultimately reduced the husband’s alimony obligation to $1,644.00 per month 

because he did not have the ability to pay the $2,000.00 per month obligation and not because of 

the cohabitation issue. Naylor, 2016 Tenn. App. LEXIS 494 at *33-35. Additionally in this case, 

Husband argued that the trial court disregarded his anticipated retirement at age 65, just one year 

after the divorce, and improperly classified his alimony obligation as in futuro. The Court of 

Appeals disagreed with Husband’s argument and stated that “Courts deal with the Present. They 

do not address future events that may or may not occur as anticipated or, indeed, may not occur 

at all.” Id. at *36 (quoting Carter v. Carter, 2016 Tenn. App. LEXIS 130, *3 (Tenn. Ct. App. 

2016)).  

2. REHABILITATIVE ALIMONY 

Rehabilitative alimony remains “in the court's control for the duration of such award, and 

may be increased, decreased, terminated, extended, or otherwise modified, upon a showing of 

substantial and material change in circumstances…. The recipient of the support and 

maintenance shall have the burden of proving that all reasonable efforts at rehabilitation have 

been made and have been unsuccessful.” Tenn. Code Ann. § 36-5-121(e)(2). 

In Perry v. Perry, the Supreme Court held that the statutory standard of “a substantial and 

material change of circumstances” applied even when the trial court specifically designated the 

rehabilitative award as temporary for a two-year period and ordered the parties to return to court 

before the end of that two-year period. 114 S.W.3d 465, 468 (Tenn. 2003). 

Tenn. Code Ann. § 36-5-101(d)(2) was passed in 1993 (now Tenn. Code Ann. § 36-5-

121(e)(2)). Pre-1993 awards of rehabilitative alimony were considered to be non-modifiable if 

the alimony was “established for a definite duration and a definite amount and not specifically 

subject to conditions” and were not subject to the statute if the recipient had a vested right at the 

time of the passage of the statute. Bryan v. Leach, 85 S.W.3d 136, 145, 147 (Tenn. Ct. App. 

2001). Parties may continue to agree that rehabilitative alimony awards are non-modifiable — 
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similar to transitional alimony — but it is unlikely that a court will award non-modifiable 

rehabilitative alimony. 

Where [pre-1993] rehabilitative support is awarded, it may be made subject to conditions 

imposed by the court or agreed to by the parties. But where the rehabilitative award has been 

made for a fixed amount, the award must be considered non-modifiable, even if it is to be paid in 

installments and not in a lump sum. Id. at 147. 

“If a dependent spouse does not satisfactorily strive for self-sufficiency, the Court may 

withdraw part or all of the support allocated to finance rehabilitation.” Loria v. Loria, 952 

S.W.2d 836, 838 (Tenn. Ct. App. 1997). The purpose of rehabilitative alimony is to provide an 

economically disadvantaged spouse temporary support for a period of time so that he or she may 

become self-sufficient. Id. at 838. It is also designed to encourage the recipient spouse to become 

and then remain self-sufficient. Burlew v. Burlew, 40 S.W.3d 465, 470-71 (Tenn. 2001). For that 

reason, “[a] substantial and material change in circumstances does not automatically entitle the 

petitioner to a modification.” Wright, 83 S.W.3d at 772 (citing Bogan, 60 S.W.3d at 735). 

Instead, “[f]or rehabilitative alimony to be extended beyond the term initially established by the 

court, or to be increased in amount, or both, the recipient of the rehabilitative alimony shall have 

the burden of proving that all reasonable efforts at rehabilitation have been made and have been 

unsuccessful.” Tenn. Code Ann. . § 36-5-121(e)(2). 

If the spouse is not able to become rehabilitated, despite reasonable efforts to do so, the 

court may modify the rehabilitative award, where doing so may lead to rehabilitation, such as 

where the recipient is not able to complete an educational program in the time allowed, due to 

illness, but may be able to do so with additional rehabilitative alimony. On the other hand, if 

rehabilitation is not feasible, the court may order in futuro support, instead. 

The provisions of Tenn. Code Ann. § 36-5-121(f)(2)(B) which provide for a rebuttable 

presumption in all cases involving alimony in futuro, where the alimony recipient lives with a 

third person, were held not applicable to awards of rehabilitative alimony in Bryan v. Leach, 85 

S.W.3d 136: 

By its terms, this statute applies only where (1) in futuro alimony 
has been previously awarded, and (2) where modification by the 
court of the previous award is available. Because we have 
determined that the alimony award in this case was not "in futuro " 
this provision does not apply. Id. at 144, n.5. 
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(Note: The provisions of Tenn. Code Ann. § 36-5-121(f)(2)(B) are applicable to awards 

of transitional alimony. Tenn. Code Ann. § 36-5-121(g)(2)(C).) 

In Finchum v. Finchum, 2013 Tenn. App. LEXIS 101 (Tenn. Ct. App. 2013), the parties’ 

divorce agreement provided that Husband would pay rehabilitative alimony which would 

terminate upon Wife’s death. When Wife remarried and her job prospects improved, Husband 

stopped paying alimony and filed a petition to terminate his alimony payments. The trial court 

entered summary judgment against Husband, finding that the alimony was contractual in nature 

and not subject to termination or modification upon Wife’s death or remarriage, and found 

Husband in contempt for stopping his alimony payments prior to filing his petition. Husband 

appealed. The Court of Appeals reversed on the issue of whether his rehabilitative alimony was 

subject to modification (it is, by statute), but affirmed an award of attorneys’ fees for the 

contempt related to Husband’s unilateral cessation of alimony payments. The case was remanded 

to the trial court for a hearing on both issues. 

In Owens v. Owens, 2013 Tenn. App. LEXIS 499 (Tenn. Ct. App. 2013), app. perm. 

denied 2013 Tenn. App. 919 (Tenn. 2013), the parties divorced in 2004 and the wife was 

awarded rehabilitative alimony through 2012. In 2009, Wife filed a petition asking that her 

alimony be extended or modified to be alimony in futuro. After a four day trial in 2011, the trial 

court found that, while Wife was still in need of alimony, there were no substantial and material 

changes in circumstances to justify a modification of alimony, nor had she shown by a 

preponderance of the evidence that she had made all reasonable efforts to rehabilitate herself in 

the seven years since filing her petition. Accordingly, the trial court denied her petition. Wife 

appealed, and the Court of Appeals reversed, modifying the amount of alimony down from 

$3,000 per month to $2,000 per month and converting it to in futuro alimony. The Court of 

Appeals found that the trial court’s findings of fact generally favored a modification of the 

alimony award and that the statute allowed the court the freedom to change the nature of 

rehabilitative alimony upon a proper showing. As the Court of Appeals explained, 
We find Wife’s inability to be rehabilitated to the standard defined 
by the statute constitutes a substantial and material change of 
circumstances warranting a modification of the alimony. 

Id. at *11. 

 In Cooley v. Cooley, 2016 Tenn. App. LEXIS 56 (Tenn. Ct. App. 2016), Wife had asked 

the trial court to extend her in futuro alimony from five years (after five years of transitional 

alimony) to “death or remarriage.” Like the wife in Owens, the wife in Cooley argued that the 
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recession made it more difficult for her to make a suitable and/or to make a more suitable living. 

The trial court agreed, applying Owens and Wiser v. Wiser, 339 S.W.3d 1 (Tenn. Ct. App. 2010). 

The Court of Appeals reversed, noting (1) Wiser didn’t apply, because in Wiser the Court did not 

extend the duration of payments, but only the amounts; and (2) Owens didn’t apply because the 

wife in Owens complained that the recession had hurt her ability to make a living as a realtor, 

while the wife in Cooley complained only that the recession had generally hurt her ability to 

make a living: 
Evidence of a recession, however, without evidence of its specific 
impact on a party‘s need for or ability to pay support, does not 
constitute a change in circumstances sufficient to justify modifying 
a previous alimony award. See Bordes v. Bordes, 358 S.W.3d 623, 
627 (Tenn. Ct. App. 2011) (rejecting the trial court‘s finding that 
the economic downturn constituted a substantial and material 
change in circumstances because there was no evidence in the 
record to support it). In Owens, this Court observed the specific 
impact that the recession had on the wife‘s profession as a real 
estate agent by dramatically reduc[ing] the sales of homes. Owens, 
2013 Tenn. App. LEXIS 499 at *1. Conversely, in the present case, 
there is no evidence in the record to support the trial court‘s 
finding that the recession had a significant impact on Wife‘s 
employability. 
 

In Helton v. Helton, 2015 Tenn. App. LEXIS 889 (Tenn. Ct. App. 2015), the Husband 

had been ordered by the trial court to pay rehabilitative alimony to the former Wife to help her 

pursue the education she needed to return to her job as a pharmacist. The trial court also placed a 

constructive trust over Husband’s substantial life insurance policy and designated the former 

Wife as trustee. The former Wife was designated a one-third beneficiary, a grandfather was 

designated a one-third beneficiary, and the children were designated one-sixth beneficiaries. The 

grandfather passed away soon thereafter. The Husband’s motion to terminate spousal support 

was based on his belief that the former wife was not actually taking steps to further her 

education. He had also filed a motion to substitute his new wife as a beneficiary in place of the 

deceased grandfather. The trial court denied both motions, but on appeal, the appellate court 

affirmed the denial of the motion to terminate spousal support but reversed the denial of their 

request to amend the life insurance policy, holding that “[b]eneficiaries named in a life insurance 

policy ordinarily hold a ‘mere expectancy,’ not a ‘vested right or interest in the policy.’” Id. at 

*11 (quoting Herrington v. Boatright, 633 S.W.2d 781, 783 (Tenn. Ct. App. 1982)).“[W]here a 

divorce decree requires the husband to keep a life insurance policy in effect and denies him the 
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right to change the beneficiary, then the [named beneficiaries hold] a vested interest in the 

policy.” Id. In concluding that the lower court erred in dismissing Husband’s motion to substitute 

the beneficiary, the Court of Appeals focused on Husband’s position as owner of the policy. 

The Court of Appeals again addressed the issue of a constructive trust in Burton v. 

Mooneyham, No. M2017-01110-COA-R3-CV, 2018 Tenn. App. LEXIS 142 (Tenn. Ct. App. 

Mar. 19, 2018).  Here, the ex-wife of the decedent filed an action to establish a constructive trust 

to the proceeds of a life insurance policy that are payable as a consequence of the death of the 

plaintiff’s ex-husband. In the 2011 Final Decree, the ex-husband was ordered to maintain a 

specified life insurance policy in the amount of $500,000 with the  plaintiff to be designated as 

the sole beneficiary. Following the divorce, the ex-husband allowed the specified policy to lapse; 

however, he maintained a second life insurance policy that had a death benefit of $250,000 with 

seventy percent of the death benefits payable to the plaintiff and thirty percent to the decedent’s 

mother. Following the ex-husband’s death, the plaintiff commenced this action against the 

decedent’s mother and the insurance company. The decedent’s mother filed an answer in which 

she claimed the plaintiff had no legal rights to the insurance policy at issue. The decedent’s 

mother also claimed she had a vested right to her share of the death benefits based on an oral 

contract.  Relying principally on Holt, the Court of Appeals agreed that the decedent’s mother 

had no vested right in the policy. 

3. ALIMONY IN SOLIDO 

“Final awards of alimony in solido are not modifiable,” “except by agreement of the 

parties only.” Tenn. Code Ann. § 36-5-121(h)(2); See Burlew v. Burlew, 40 S.W.3d 465, 471 

(Tenn. 2001); Day v. Day, 931 S.W.2d 936, 939 (Tenn. Ct. App. 1996). 

If the court finds, however, that payments designated by the parties in a Marital 

Dissolution Agreement as alimony in solido are really child support, the portion of payments 

determined to be child support may be modified. Chadwell v. Chadwell, 2000 Tenn. App. 

LEXIS 346 (Tenn. Ct. App. 2000, perm. to appeal not sought). “We recognize that alimony in 

solido is not modifiable.” Day, 931 S.W.2d at 939; Brewer v. Brewer, 869 S.W.2d 928, 935 

(Tenn. Ct. App. 1993). 

In Kelly v. Kelly, 2009 Tenn. App. LEXIS 206 (Tenn. Ct. App. 2009), the Court 

reviewed an alimony provision in a Marital Dissolution Agreement that provided simply: “[T]he 

Husband will pay alimony in the amount of $400.00 per month due on the 15th of each and every 
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month for a period of five (5) consecutive years. Payments are to be made by direct bank deposit. 

This will be reviewed at the end of the period.” Id. When Wife remarried, Husband filed a 

motion to terminate alimony based on her remarriage, and Wife objected, arguing that the 

alimony was an award of in solido alimony, not in futuro alimony. Id. The trial court agreed with 

the Wife and Husband appealed. Id. The Court of Appeals reversed, holding that since the award 

of alimony was subject to review, it was not necessarily for a fixed amount and thus was 

properly characterized as alimony in futuro, and allowed the alimony to be terminated effective 

with Wife’s remarriage. Id. at *2. 

In Young v. Young, 2015 Tenn. App. LEXIS 89 (Tenn. Ct. App. 2015), the Husband 

petitioned the trial court to terminate his alimony in solido payments of 50% of his monthly 

pension and to require his former Wife to reimburse him for the proceeds he believed were 

mistakenly overpaid to her. They had been involved in prior hearings involving her entitlement 

to alimony and his entitlement to a reduction in other types of alimony from the final decree. The 

trial court held that Husband’s current petition was, therefore, barred by the doctrine of res 

judicata. The trial court also held that Husband was not entitled to terminate his payments once 

the former Wife received half of his total contributions to their retirement plan. The Court of 

Appeals held that: (1) the trial court was not barred by the doctrine of res judicata from 

considering the Husband’s petition; and (2) the trial court did not err in interpreting the final 

decree as requiring the Husband to remit to the former Wife one-half of the total value of the 

pension plan, as of the date of the entry of the final decree of divorce. The Husband was, 

therefore, not entitled to terminate his payments once the former Wife received one-half of the 

Husband’s total contributions to the plan, and Husband was not entitled to reimbursement of any 

overpayment. Id. 

4. TRANSITIONAL ALIMONY 

Transitional alimony shall be non-modifiable unless: 

(A) The parties otherwise agree in an agreement incorporated 
into the initial decree of divorce or legal separation, or order of 
protection; 
 
(B) The court otherwise orders in the initial decree of divorce, 
legal separation or order of protection; or 
 
(C) The alimony recipient lives with a third person, in which 
case a rebuttable presumption is raised that: 
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(i) The third person is contributing to the support of the 
alimony recipient and the alimony recipient does not need the 
amount of support previously awarded, and the court should 
suspend all or part of the alimony obligation of the former 
spouse; or 
 
(ii) The third person is receiving support from the alimony 
recipient and the alimony recipient does not need the amount of 
alimony previously awarded and the court should suspend all or 
part of the alimony obligation of the former spouse.  
 

Tenn. Code Ann. § 36-5-121(g)(2). 
 

In Harris v. Harris, 2009 Tenn. App. LEXIS 264 (Tenn. Ct. App. 2009), the Court 

affirmed a trial court ruling that reduced the amount and duration of an ex-husband’s transitional 

alimony obligation following the remarriage of the ex-wife. The ex-husband appealed, 

contending that the trial court abused its discretion in not simply terminating his alimony 

obligation, and also in not making its modification retroactive to the date the ex-wife began 

living with her new husband. Id. The Court of Appeals found that the decision whether to 

suspend “all or a part” of an alimony obligation should be left to the sound discretion of the trial 

court, and held that the trial court had not abused its discretion in reducing the obligation rather 

than eliminating it. Id. at *3. The Court also remanded the case to the trial court for an award of 

fees and expenses on appeal to Wife. Id. at *4. 

In Audiffred v. Wertz, 2009 Tenn. App. LEXIS 811 (Tenn. Ct. App. 2009), the Court of 

Appeals affirmed a trial court ruling that the remarriage of Wife was insufficient to affect 

Husband’s transitional alimony obligation, as the Wife had rebutted the statutory presumption 

that she was either supporting her new husband or he was supporting her, and she still had a need 

for the transitional alimony. 

In the case of Chadwell v. Chadwell, 2000 Tenn. App. LEXIS 346 (Tenn. Ct. App. 

2000), the parties had entered into an agreed order in which the majority of the father’s child 

support was included in his transitional alimony obligation so that he could deduct his payments 

in his tax filings. The appeals court decided to separate the alimony and child support 

obligations, which necessarily would result in a larger child support payment. Id. at *3. The court 

recognized that “under the unique circumstances of this case” the transitional alimony obligation 

was subject to modification, as well: “We do not view our decree in this case as a modification 
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of the alimony portion of the ‘transitional alimony’ award. We are merely excising from that 

award the portion that was intended to serve as child support.” Id. 

In Hickman v. Hickman, the husband filed a petition to modify his alimony obligation 

based on Tenn. Code Ann. § 36-5-121(g)(2)(C), which allows a court to suspend transitional 

alimony when the recipient lives with a third person and fails to rebut the presumption that the 

third person is either contributing to, or receiving contribution from, the alimony recipient, and, 

as a result, the recipient no longer needs alimony. 2014 Tenn. App. LEXIS 91 (Tenn. Ct. App. 

2014). Specifically, the husband argued that as the parties’ son continued to live with the wife 

after their son turned eighteen (18), his alimony obligation should be modified. Id. In 

determining whether the parties’ son should be considered a “third person,” as addressed by 

Tenn. Code Ann. § 36-5-121(g)(2)(C), the Hickman Court explained as follows: 

As much as we might agree with wife’s argument [that the 
legislature did not intend the statute to apply to adult children], 
which is supported by reason and common sense, [the argument] 
must be directed to the state legislature. The statute, as currently 
written, provides for no exceptions to “third person.” As we have 
consistently held, this Court cannot rewrite the statute by carving 
out an exception for children who have recently reached adulthood 
and continue to live at home. “Where the language contained 
within the four corners of a statute is plain, clear, and 
unambiguous, the duty of the courts is simple and obvious, ‘to say 
sic lex scripta [“so is the law written”] and obey it.’” Walker v. 
Sunrise Pontiac-GMC Truck, Inc., 249 S.W.3d 301, 309 (Tenn. 
2008) (quoting Hawks v. City of Westmoreland, 960 S.W.2d 10, 
16 (Tenn. 1997)). 

Id. at *18 (internal citations omitted). 
So, according to Hickman, the statute applies to the parties’ son. Hickman, 2014 Tenn. 

App. LEXIS 91. However, notwithstanding the statute’s applicability, the wife was ultimately 

able to rebut the statutory presumption and show that she needed the alimony and that her 

financial situation had deteriorated since the entry of the original decree. Id. Specifically, the 

Court of Appeals explained that 
Wife’s economic situation is on a downward spiral unrelated to her 
help for her children. Under the circumstances, we hold that wife 
has rebutted the statutory presumption and demonstrated her 
continuing need for the amount of transitional alimony initially 
awarded by the trial court. The trial court’s judgment reducing 
wife’s transitional alimony is reversed. 

Id. at *22. 
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B. TERMINATION OF ALIMONY AWARDS UNDER SPECIFIC 

CIRCUMSTANCES 

1. DEATH OR REMARRIAGE 

a. ALIMONY IN FUTURO 

 Tenn. Code Ann. § 36-5-121(f)(3) provides: 
An award for alimony in futuro shall terminate automatically and 
unconditionally upon the death or remarriage of the recipient. The 
recipient shall notify the obligor immediately upon the recipient's 
remarriage. Failure of the recipient to timely give notice of the 
remarriage shall allow the obligor to recover all amounts paid as 
alimony in futuro to the recipient after the recipient's marriage. 
Alimony in futuro shall also terminate upon the death of the payor, 
unless otherwise specifically stated. 
 

b. ALIMONY IN SOLIDO 

 Tenn. Code Ann. § 36- 5-121(h)(3) provides: 
Alimony in solido is not terminable upon the death or remarriage 
of the recipient or the payor. 
 

c. REHABILITATIVE ALIMONY 

 Tenn. Code Ann. § 36-5-121(e)(3) provides: 
Rehabilitative alimony shall terminate upon the death of the 
recipient. 
 
Rehabilitative alimony shall also terminate upon the death of the 
payor, unless otherwise specifically stated. 
 
Rehabilitative alimony does not automatically terminate upon the 
remarriage or cohabitation of the recipient.  Remarriage or 
cohabitation could, however, be found to be a substantial change of 
circumstances, and it could thus open an award of rehabilitative 
alimony to increase, decrease, termination, extension or other 
modification pursuant to Tenn. Code Ann. § 36-5-121(e)(2).  See 
Rickman v. Rickman, 2009 Tenn. App. LEXIS 213 (Tenn. Ct. 
App. 2009). 
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d. TRANSITIONAL ALIMONY 

 Tenn. Code Ann. § 36-5-121(g)(3) provides: 
Transitional alimony shall terminate upon the death of the 
recipient. Transitional alimony shall also terminate upon the death 
of the payor, unless otherwise specifically stated in the decree. 
 

 Tenn. Code Ann. § 36-5-121(g)(4) provides: 
The court may provide, at the time of entry of the order to pay 
transitional alimony, that the transitional alimony shall terminate 
upon the occurrence of other conditions, including, but not limited 
to, the remarriage of the party receiving transitional alimony. 
 
2. COHABITATION 

a. ALIMONY IN FUTURO 

 Tenn. Code Ann. § 36-5-121(f)(2)(A) provides: 
An award of alimony in futuro shall remain in the court's control 
for the duration of such award, and may be increased, decreased, 
terminated, extended, or otherwise modified, upon a showing of 
substantial and material change in circumstances. 
 

 Tenn. Code Ann. § 36-5-121(f)(2)(B) provides: 

In all cases where a person is receiving alimony in futuro and the 
alimony recipient lives with a third person, a rebuttable 
presumption is raised that:  
 
(i) The third person is contributing to the support of the alimony 
recipient and the alimony recipient does not need the amount of 
support previously awarded, and the court should suspend all or 
part of the alimony obligation of the former spouse; or 
 
(ii) The third person is receiving support from the alimony 
recipient and the alimony recipient does not need the amount of 
alimony previously awarded and the court should suspend all or 
part of the alimony obligation of the former spouse. 

 
 THIS PRESUMPTION IS REBUTTABLE. 

 
b. ALIMONY IN SOLIDO 

 Does not terminate based on cohabitation. Furthermore, alimony in solido is not 
modifiable except by agreement of the parties. Tenn. Code Ann. § 36-5-121(h). 
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c. TRANSITIONAL ALIMONY 

 Tenn. Code Ann. § 36-5-121(g)(2) provides: that if a recipient lives with a third person, 

in a rebuttable presumption is raised that: 
(i) The third person is contributing to the support of the alimony 
recipient and the alimony recipient does not need the amount of 
support previously awarded, and the court should suspend all or 
part of the alimony obligation of the former spouse; or 
 
(ii) The third person is receiving support from the alimony 
recipient and the alimony recipient does not need the amount of 
alimony previously awarded and the court should suspend all or 
part of the alimony obligation of the former spouse. 
 
THIS PRESUMPTION IS REBUTTABLE 

 
d. REHABILITATIVE ALIMONY 

 The statutes do not specifically address this issue, but Tenn. Code Ann. § 36-5-12(e)(2) 

provides that an award of rehabilitative alimony shall remain in the court's control for the 

duration of such award, and may be increased, decreased, terminated, extended or otherwise 

modified upon a showing of a substantial and material change of circumstances. 

 

3. AGREEMENT OF PARTIES 

 Tenn. Code Ann. § 36-5-121(m) provides that: 
Nothing in this section shall be construed to prevent the affirmation, 
ratification and incorporation in a decree of an agreement between the 
parties as to support and maintenance of a party. 
 
Also, the Marital Dissolution Agreement can provide for any conditions 
for termination except alimony in solido which must be for definite 
amount and definite time and subject to mathematical calculation at the 
time of decree or agreement. 
 
NOTE:  For alimony to be deductible by the payor and includable as 
income to the recipient, the alimony payments must terminate upon the 
recipient’s death.  But see:  Chapter 3. 

 
C. CLASSIFICATION OF ALIMONY IF DIVORCE DECREE IS SILENT AS 

TO TYPE OF ALIMONY 

If the decree is silent on the issue of alimony, and the issue is not reserved by the court, 

the dependent spouse is foreclosed from seeking a modification thereafter, to award support. As 
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the court held in Vaccarella v. Vaccarella, “as no alimony was awarded to Wife in the Marital 

Dissolution Agreement, the issue of alimony is not modifiable.” 49 S.W.3d 307, 316-17 (Tenn. 

Ct. App. 2001), appeal denied. 

D. SERVICE OF PROCESS FOR PETITIONS TO MODIFY ALIMONY 

In Beck v. Beck, 2012 Tenn. App. LEXIS 300 (Tenn. App. 2012), the Court of Appeals 

reminded us that, “[b]y statute, a court that has granted a divorce decree, based on personal 

jurisdiction and personal service or substitute service, generally has continuing jurisdiction to 

entertain petitions to modify or alter its orders regarding support and custody … When a petition 

to modify or alter is filed, a new original summons is not required since the parties are already 

before the court, but notice of the petition must be given to the adverse party in a manner 

reasonably calculated to actually inform him of the pendency of the modification provision.” 

Beck, Tenn. App. LEXIS 300 at *20 , (citing 1 Lawrence A. Pivnik, Tennessee Circuit Court 

Practice § 9:21 (2011)). 

E. STANDARD FOR MODIFYING ALIMONY 

 To modify an alimony award, there must be a substantial and material change in 

circumstances.  Tenn. Code Ann. § 36-5-121(a).  The Court of Appeals of Tennessee and the 

Tennessee Supreme Court have interpreted the legislative intent of Tenn. Code Ann. § 36-5-

121(e)(2) to reflect a policy that a final decree of divorce should settle the legal issues between 

the parties with a high degree of finality. See Waddey v. Waddey, 6 S.W.3d 230, 234 (Tenn. 

1999) (quoting Harshfield v. Harshfield, 842 P.2d 535, 539 (Wyo. 1992), for the proposition that 

otherwise, “the finality of divorce would be illusory.”). For that reason, “[t]he party seeking the 

modification has the burden of proving the substantial and material changes which justify it.” 

Wright, 83 S.W.3d at 772 (holding that an increase in the obligor spouse’s net worth, the 

increased time the couple’s minor child would reside with the recipient spouse, and the fact that 

the recipient spouse would experience a change in lifestyle should he retire did not constitute 

circumstances warranting an increase in alimony).  

 To be considered “substantial,” the changed circumstances must have “a significant 

impact on the recipient’s need or to the obligor’s ability to pay.” Id. at 772. To be considered 

“material,” the changed circumstances must have “occurred since the original [spousal support] 

award.” Buettner v. Buettner, 183 S.W.3d 354, 361 (Tenn. Ct. App. 2005) appeal denied 

(holding that the recipient spouse’s return to full-time employment and resultant increase in 
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income did not constitute a substantial and material change). “Furthermore, the change in 

circumstances must not have been foreseeable at the time the parties entered into the divorce 

decree.” Watters, 22 S.W.3d at  821 (holding that obligor’s voluntary decision to leave his job 

without first securing employment at or near the same earning level did not constitute a 

substantial and material change in circumstances). “If the change in circumstances was 

anticipated or in the contemplation of the parties at the time they entered into the property 

settlement agreement, such changes are not material to warrant a modification of the alimony 

award.” Id. Moreover, when the parties' agreement addresses a particular circumstance, that 

circumstance becomes "foreseeable," and therefore does not provide a reviewing court an 

appropriate basis for modifying an alimony award.  Grisham v. Grisham,  2011 Tenn. App. 

LEXIS 78, *13.  Furthermore, “[h]ere the parties see fit to include alimony obligations in their 

marital dissolution agreement, [i]t must be presumed that the alimony provision was part of the 

inducement or consideration for the other provisions regarding division of the marital estate. The 

courts are justified in being reluctant to disturb an alimony obligation assumed under such 

conditions.'" Id., n. 4, citing Bryan v. Leach, 85 S.W.3d  at 150. 

The party seeking a modification must first establish that both a substantial and a material 

change of circumstances has occurred and then must prove that he or she is entitled to the 

modification, based upon the same factors that are relevant to an initial award of alimony. Tenn. 

Code Ann. § 36-5-121(i); Bogan, 60 S.W.3d at 730; see also Malkin v. Malkin, 2015 Tenn. App. 

LEXIS 151 (Tenn. Ct. App. 2015) (whether the obligor’s retirement is objectively reasonable 

and, even where it is objectively reasonable, the trial court must still focus on need and ability to 

pay); see also Odom v. Odom, 2015 Tenn. App. LEXIS 217 (Tenn. Ct. App. 2015) (obligor’s 

retirement was objectively reasonable and Wife’s needs appeared to be more than that by her 

assets); Wright, 835 S.W.3d at 773. 

The claimed change of circumstances must relate either to a change in the recipient’s 

need or to the obligor’s ability to pay, and must be both material and substantial. Bowman, 836 

S.W.2d at 568.“The party seeking the modification has the burden of proving the substantial and 

material changes which justify it.” Wright, 83 S.W.3d at 772. 

“A change is considered substantial if it has a significant impact on either the recipient's 

need or the obligor's ability to pay. A substantial and material change in circumstances does not 

automatically entitle the petitioner to a modification.” Id. at 772-773 (citations omitted). 
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“The change in circumstances must have occurred after the original award. Such changes 

are not material if they were contemplated by the parties at the time of the divorce.” Id. at 772 

(citations omitted). 

If the parties anticipate a change in circumstances at the time of the divorce, however, 

and agree that a modification petition may be brought, the petitioner may not have to show a 

substantial and material change of circumstances not contemplated at the time of the divorce. 

Such was the case in Mimms v. Mimms, 234 S.W.3d 634, 637 (Tenn. Ct. App. 2007). The Court 

of Appeals allowed the husband to seek a reduction in his rehabilitative alimony obligation 

without having to establish a substantial and material change of circumstances not contemplated 

at the time of the divorce. Id. at 640. In fact, the parties knew at the time of the divorce that the 

husband’s income would end in a few months and they agreed that, if warranted, he could 

petition for a modification. Id. at 636. The Marital Dissolution Agreement provided that the 

parties would reevaluate their respective financial situations in or around August of 2005, and 

adjust the rehabilitative alimony payments accordingly. Id. 

“Additionally, even where material and substantial changes exist, it is within the 

discretion of the trial court to determine whether a modification is warranted.” Wright,83 S.W.3d 

at 772.  Even if a substantial and material change in circumstances is established, the trial court 

is under no duty to modify the alimony award; the party seeking the modification must 

demonstrate that a modification is warranted. Bogan, 60 S.W.3d at 730; Wiser, 2010 Tenn. App. 

LEXIS 402 at *8. 

“Once such changes are proved, the petitioning party must then demonstrate that a 

modification of the award is justified. The court should, where relevant, use the criteria provided 

by Tenn. Code Ann. § 36-5-101(d) [now § 36-5-121(i)], the criteria on which an initial award is 

based, to determine whether a modification is warranted.” Wright, 83 S.W.3d at 773 (citations 

omitted). 

1. CASES ADDRESSING SUFFICIENCY OF PROOF OF CHANGED 
CIRCUMSTANCES 

a. OBLIGOR’S INCREASED EXPENSES 

The obligor’s increased expenses do not constitute changed circumstances absent proof 

of the obligor’s inability to pay the ordered support. Elliot v. Elliot, 825 S.W.2d 87, 92 (Tenn. 

Ct. App. 1991). 
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b. OBLIGOR’S DECREASED INCOME  

In Proctor v. Proctor, the court found that the husband’s decrease in income was a 

substantial and material change in circumstance, stating: 
Husband's income dropped substantially, from $ 65,000 a year at 
the time of the divorce to $ 29,000 a year at the time of the hearing 
on the petition for modification. This change, being more than a 
50% decrease in his annual income, constitutes a substantial 
change because it impairs Husband's ability to pay the amount of 
alimony set at the time of the divorce. See Bogan, 60 S.W.3d at 
728 (citing Bowman, 836 S.W.2d at 568 (holding that a change is 
substantial when it significantly affects the obligor's ability to 
pay)). The dramatic drop in his income is also material because it 
was not within the contemplation of the parties at the time of the 
divorce. See Bogan, 60 S.W.3d at 728 (citing Watters, 22 S.W.3d 
at 821). 

2007 Tenn. App. LEXIS 565 (Tenn. Ct. App. 2007). A finding of a substantial and material 

change of circumstance could not automatically entitle the obligor to a modification however. 

“For Husband to be entitled to a modification of his alimony obligation, he must affirmatively 

establish that modification is justified based upon the relevant factors in Tenn. Code Ann. § 36-

5-121(i).” Proctor, 2007 Tenn. App. LEXIS at *12-13  (citing Bogan, 60 S.W.3d at 730; Wright, 

83 S.W.3d at 773.). 

In reviewing the obligor’s financial obligations, which is included in the statutory factors, 

the court may consider the economic benefits of contributions from a new spouse or other person 

residing with the obligor: 
The obligor party's financial obligations are a statutory factor to be 
considered when setting or modifying alimony. See Tenn. Code 
Ann. § 36-5-121(i)(1). Accordingly, although we have concluded 
the statutory presumption under Tenn. Code Ann. § 36-5-
121(f)(2)(B) does not apply, we should consider whether Husband 
is directly or indirectly receiving an economic benefit that reduces 
his financial obligations, regardless of the fact the economic 
benefit comes from his new wife or another person with whom he 
resides. 

Proctor, 2007 Tenn. App. LEXIS 565. 

In Fields v. Fields, 2013 Tenn. App. LEXIS 835 (Tenn. Ct. App. 2013), the Husband was 

ordered to pay $1,000 per month in alimony after a lengthy marriage. He had good earning 

capacity, but had just had two knee operations, including a knee replacement, and other health 

problems evidenced by a military disability. The Wife did not have a college degree or 
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appreciable work skills or work experience. Following the divorce, Husband returned to work for 

six months before a third knee operation to replace the knee he had replaced just before the 

divorce. After the third operation, Husband filed a petition to reduce his alimony obligation; 

Wife counter-claimed for an increase in alimony. Following a one-day trial, the trial court 

dismissed Husband’s petition and granted Wife’s petition, increasing her alimony to $2,000 per 

month. Husband appealed, and the Court of Appeals, in a divided opinion, affirmed the trial 

court. (Judge Swiney opined that neither party had shown a change of circumstances and 

therefore the Wife’s petition should also have been denied.) The basis of the opinion is that the 

trial court believed that Husband was capable of working, with or without a bum knee, and the 

Wife needed the alimony, and the trial court’s order should be affirmed. 

In Osesek v. Osesek, 2012 Tenn. App. LEXIS 149 (Tenn. Ct. App. 2012) , the court 

found that while the Husband’s job loss was not anticipated, there had not necessarily been a 

substantial and a material change of circumstances because the Husband had other assets from 

which to satisfy his alimony obligation.  The Court of Appeals rejected the Husband’s argument 

that he should not have to spend down his assets.  The case was remanded to allow consideration 

specifically of Husband’s assets, including their duration. 
c. RECIPIENT’S INCREASED EARNINGS OR IMPROVED 

FINANCIAL POSITION 

Pursuant to the court in Wright, an increase in a recipient’s income does not by itself 

justify an alimony modification : 
Modification based on this increase is proper only where the initial 
alimony award was based on a presumption that the recipient 
would not continue to increase his/her income through the pursuit 
of his/her career. Whether such an increase in income constitutes a 
substantial and material change is a question of whether it was 
"sufficiently foreseeable.” 

83 S.W.3d at 774 (citations omitted). The Wright court ultimately found that recipient’s increase 

in income was foreseeable. Id. at 775.  

Wife’s reentry into the workforce was foreseeable. Sannella v. Sannella, 993 S.W.2d 73, 

76 (Tenn. Ct. App. 1999). 

“Any income produced from the proceeds of the sale of the parties' marital home awarded 

to a spouse in the division of marital property should not be a factor in determining whether or 

not a change of circumstances existed that warranted a modification of periodic alimony 

payments.” Seal v. Seal, 802 S.W.2d 617, 621 (Tenn. Ct. App. 1990). 
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Absent the Husband's establishing that this income was unanticipated or unforeseen, any 

dividend or interest income earned by an alimony recipient from stocks or bonds received under 

a property settlement agreement should not be considered as a factor constituting a substantial 

and material change in circumstances to support a reduction in alimony payments. Id. 

Wife’s return to employment following the divorce was foreseeable to husband and was, 

thus, not a substantial and material change of circumstance. Buettner v. Buettner, 183 S.W.3d 

354, 360-61 (Tenn. Ct. App. 2005). 

In Church v. Church 346 S.W.3d 474 (Tenn. Ct. App. 2010), the Wife was suffering from 

breast cancer and the husband was earning over $150,000 at the time of the divorce. Later, the 

Husband lost his job (he found another, earning approximately $100,000 plus fluctuating income 

from an interest in some Sonic restaurants), lost money in failed investments, and spent 13 

months unemployed, and the Wife’s medical condition improved. Husband petitioned for a 

decrease in his $3,000 per month alimony obligation. The trial court found that there was a 

substantial and material change of circumstances since the entry of the Final Decree, but refused 

to reduce the Husband’s alimony obligation, finding that Husband still made substantially more 

than Wife and that Wife still needed the alimony. The Court of Appeals affirmed, stating that 

“[E]ven if a substantial and material change in circumstances is established, the trial court is 

under no duty to modify the alimony award; the party seeking the modification must demonstrate 

that a modification is warranted.” Id. at *11 (citing Bogan, 60 S.W.3d at 730; Wiser, 339 S.W.3d 

1, at *8). “This Court is not so much concerned with a reduction in income from one source as it 

is concerned with whether Petitioner has sustained a significant change in his income from all 

sources.” Killian v. Killian, 2010 Tenn. App. LEXIS 629,*4 (Tenn. Ct. App. 2010) (emphasis in 

original). 

In Williams v. Williams, 2012 Tenn. App. LEXIS 142 (Tenn. Ct. App. 2012), the Court 

of Appeals found that the trial court had abused its discretion when it reduced ex-Wife’s alimony 

obligation on a petition by the ex-Husband, but did not terminate it. Williams relied on 

Gonsewski for the proposition that Wife received alimony in futuro, which “should be awarded 

only when the court finds that economic rehabilitation is not feasible and long-term support is 

necessary,” and since Wife no longer needed alimony, the trial court should have terminated it 

altogether, rather than reducing it from $750 per month to $500 per month. 
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d. OBLIGOR’S INCREASED EARNINGS OR IMPROVED 
FINANCIAL POSITION 

One of the most important alimony modification decision rendered by a Tennessee court 

in the last decade involved a modification sought by the Wife based on Husband’s increase in 

income after the divorce. Wiser v. Wiser, 339 S.W.3d 1 (Tenn. Ct. App. 2010) (cert. denied 

February 15, 2011). The Husband asserted that the Wife was not entitled to an increase in 

alimony because her needs had not changed since the divorce. The trial court declined to award 

an increase in alimony, and the Wife appealed. The Court of Appeals reversed, finding that 

refusal to increase alimony was an abuse of discretion: 
To modify an alimony award, there must be a substantial and 
material change in circumstances. Tenn. Code Ann. § 36-5-121(a) 
(2005); accord Bogan, 60 S.W.3d at 727-28 (citing Tenn. Code 
Ann. § 36-5-101(a)(1) (Supp. 2000)). “This change in 
circumstances must have occurred since the original award.” 
Brewer, 869 S.W.2d at 935 (citing Jones v. Jones, 659 S.W.2d 23, 
24 (Tenn. Ct. App. 1983)). A “substantial” change is one that 
“significantly affects either the obligor's ability to pay or the 
obligee's need for support.” Bogan, 60 S.W.3d at 728 (citing 
Bowman, 836 S.W.2d at 568). A change is material if it was not 
“anticipated or [within] the contemplation of the parties at the 
time” of the original divorce. Id. (citing Watters, 22 S.W.3d at 821; 
McCarty v. McCarty, 863 S.W.2d 716, 719 (Tenn. Ct. App. 1992); 
Elliot, 825 S.W.2d at 90). 

The party seeking modification bears the burden of proving that a 
substantial and material change in circumstances has occurred. 
Freeman v. Freeman, 147 S.W.3d 234, 239 (Tenn. Ct. App. 2003) 
(citing Seal, 802 S.W.2d 617, 620 (Tenn. Ct. App. 1990). Once a 
substantial and material change in circumstances has been 
established, the trial court is under no duty to modify the award; 
the party seeking modification must demonstrate that a 
modification is warranted. Bogan, 60 S.W.3d at 730. In “assessing 
the appropriate amount of modification, if any, in the obligor’s 
support payments, the trial court should consider the factors 
contained in” Tennessee Code Annotated § 36-5-121(i) “to the 
extent that they may be relevant to the inquiry.” Id. (citing Watters, 
22 S.W.3d at 821; Seal, 802 S.W.2d at 620; Threadgill v. 
Threadgill, 740 S.W.2d 419, 422-23 (Tenn. Ct. App. 1987)).  

The Bogan Court explained the difference in applying these 
statutory factors in determining the initial award of support and in 
a support modification proceeding: When addressing an initial 
award of support, the need of the spouse must necessarily be the 
most important factor to consider, because alimony is primarily 
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intended to provide some minimal level of financial support for a 
needy spouse. Nevertheless, when deciding whether to modify a 
support award, the need of the receiving spouse cannot be the 
single-most dominant factor, as a substantial and material change 
in circumstances demands respect for other considerations. . . . 
[T]he ability of the obligor to provide support must be given at 
least equal consideration. Id. (citations omitted). Thus, while the 
obligee spouse’s need is the central inquiry for an initial alimony 
award, other considerations become more prominent in a 
modification proceeding. 

Id. at 12. Accordingly, the Court of Appeals modified the husband’s alimony obligation from a 

declining award starting at $6,000 per month and declining to $4,000 per month over 12 years, to 

a constant $10,000 per month over that same period. 

Wiser is the last word, but not the only word on the issue of whether an increase in the 

obligor’s income merits an increase in the alimony obligation. “The increase in an alimony 

obligor's income or worth is not, in and of itself, sufficient to warrant an increase in alimony to 

the recipient. An award of alimony in futuro is not a guarantee that the recipient spouse will 

forever be able to enjoy a lifestyle equal to that of the obligor spouse.” Wright, 83 S.W.3d at 773 

(citations omitted) (noting that [t]he jury further found that [the recipient] enjoys a standard of 

living comparable to the one he enjoyed while married to [the obligor], that his standard of living 

has not declined since the divorce, that his expenses have not increased since the divorce, and 

that his net worth has increased since the divorce). (Note: the Wright opinion was decided prior 

to the amendment of the alimony statute in 2005). 

e. OBLIGOR’S WILLFUL AND VOLUNTARY 
UNEMPLOYMENT OR UNDEREMPLOYMENT 

Obligor’s willful underemployment does not constitute changed circumstances to support 

a reduction in alimony. Watters v. Watters, 22 S.W.3d 817, 823 (Tenn. Ct. App. 2000) “The trial 

court did not err in refusing to modify Husband’s alimony obligation. While technically there is a 

change of circumstances, the change was brought about solely by Husband’s voluntary actions. 

He should not be able to escape his obligations under such circumstances.” Id. The dissent found 

that a job relocation would impede visitation, thus underemployment was not willful. Id. at 824. 

Obligor, who was voluntarily unemployed was entitled to a reduction in his support 

obligation, because his petition was supported by medical evidence, but the support obligation 

was not terminated because he had some earning capacity and the recipient had need, despite her 
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temporary increase in salary at a former job. Byrd v. Byrd, 184 S.W.3d 686, 692-93 (Tenn. Ct. 

App. 2005). 

"The settled rule in Tennessee is that 'obligations voluntarily assumed are not proper to 

be considered as changed circumstance[s] to reduce support payments otherwise 

owed.'"  Jackman v. Jackman, 2011 Tenn. App. LEXIS 571 at *28-29 (Tenn. Ct. App. 2011). 

The Court in Hartman v. Hartman, 2006 Tenn. App. LEXIS 511 at * 5 (Tenn. Ct. App. 

2006) found a reduction in husband’s alimony obligation was warranted where husband suffered 

a significant decrease in his chiropractic practice since divorce due primarily to increase in 

competition, decreased patient visits and reduced reimbursements from private insurance 

companies and TennCare. Although the husband was entitled to a reduction in his alimony 

obligation, the evidence did not preponderate against the trial court’s refusal to eliminate 

husband’s spousal support obligation completely when the wife continued to demonstrate 

financial need, including a monthly shortfall of $200 over and above her alimony and other 

income. Id. at *7. 

A reduction in rehabilitative alimony was warranted in Mimms, 234 S.W.3d at 640, 

where husband obligor’s income dropped from $700,000 to $100,000 and where parties knew at 

the time of the divorce that his income would end in a few months. The court noted that the wife 

could seek an upward modification if his income increased significantly, as she predicted it 

would and further ordered the husband to provide the wife with annual tax returns or sworn 

statements of his income. Id. 

In Hiatt v. Hiatt, the ex-husband’s income had skyrocketed since the divorce, while the 

ex-wife had failed to find any financial success. No. E2015-00090-COA-R3-CV, 2016 Tenn. 

App. LEXIS 47 (Tenn. Ct. App. Jan. 28, 2016). The trial court found that the ex-wife was 

voluntarily unemployed, and rejected her request for additional alimony. The court of appeals 

reversed, holding that, while it had no issue with the finding that the ex-wife was voluntarily 

unemployed, the trial court should have examined other factors related to alimony rather than 

making its decision based solely on ex-wife’s failure to work. The court of appeals reversed the 

trial court’s finding that there was no substantial and material change of circumstances, and 

remanded the case to the trial court to reexamine the alimony issue, but also ordered the trial 

court to award the ex-wife her attorney’s fees incurred on the alimony question to date, as well as 

her fees on appeal. 
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f. OBLIGOR’S PRIOR EXISTING HEALTH CONDITION 

Obligor’s “basic heart problem is not a change in circumstances, Husband suffered a 

heart attack in 1987, prior to the divorce.” Givler v. Givler, 964 S.W.2d 902, 906 (Tenn. Ct. 

App. 1997). 

g. VOLUNTARY ASSUMPTION OF FINANCIAL 
OBLIGATIONS 

Obligor cannot “avoid paying support by voluntarily assuming new financial 

obligations.” Sannella, 993 S.W.2d at 76. 

h. REMARRIAGE/COHABITATION BY A 
REHABILITATIVE ALIMONY RECIPIENT 

A quote from Fulbright v. Fulbright, 64 S.W.3d 359, 368 (Tenn. Ct. App. 2001) is 

instructive on this topic: 
In Isbell v. Isbell, 816 S.W.2d 735, the Supreme Court rejected the 
argument that remarriage is by its nature rehabilitative and held 
that remarriage itself did not warrant termination of rehabilitative 
alimony, stating, “The presumption that the state of marriage in 
and of itself meets the economic needs of the female, or indeed of 
either spouse, is an antiquated presumption that may not be 
indulged in modern society.” Isbell, 816 S.W.2d at 739. 
[W]e are of the opinion that cohabitation, in and of itself, does not 
constitute a change of circumstance sufficient to trigger a review of 
an award of rehabilitative support. The critical factor is not the 
cohabitation itself, but the economic impact on the recipient former 
spouse of any financial contribution from the cohabitee.” 
Stockman v. Stockman, 1999 Tenn. App. LEXIS 553 (Tenn. Ct. 
App. 1999) (perm. to appeal not sought). 

The Fulbright court nevertheless modified the trial court’s order to remove the provision 

that remarriage would not terminate the rehabilitative alimony award, stating: 
This does not mean, however, that her remarriage coupled with 
other changes would not be sufficient to constitute a substantial 
and material change in circumstances. Accordingly, we modify the 
Trial Court's order by deleting the provision that Wife's remarriage 
will not terminate Husband's obligation to provide rehabilitative 
alimony. If a substantial and material change in circumstances 
occurs in the future, then either party may request appropriate 
relief from the Trial Court at that time.  

Fulbright, 64 S.W.3d at 368-69 (internal quotations omitted). 
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In Strait v. Strait, 2006 Tenn. App. LEXIS 750 at *4 (Tenn. Ct. App. 2006) the Court of 

Appeals held that the trial court properly dismissed husband’s petition to terminate his alimony 

in futuro obligation going forward. There was no basis for suspending husband’s alimony in 

futuro obligation completely for all payments due from and after filing of husband’s petition 

when alleged changed circumstances, i.e., third party’s cohabitation with wife, no longer exists. 

Id. at *6. 

In Mabee v. Mabee, 2013 Tenn. App. LEXIS 429 (Tenn. Ct. App. 2013) (app. perm. 

denied 2013 Tenn. App. LEXIS 858 (Tenn. 2013)), the Court of Appeals affirmed a finding by 

the trial court that alimony should not be terminated based on the alleged cohabitation by the ex-

wife with another man, finding that the relationship between the ex-wife and her paramour did 

not amount to “cohabitation.” As the Court stated, 

Cohabit is defined as: 

1: to live together as or as if as husband and wife (without formal 
marriage) [;] 2a: to live together or in company[;] b: to be 
intimately together or in company[.] 

Webster’s Third New International Dictionary 440 (1993). Another 
definition for “cohabitation” reads: 

To live together as husband and wife. The mutual assumption of 
those marital rights, duties and obligations which are usually 
manifested by married people, including but not necessarily 
dependent on sexual relations. 

Black’s Law Dictionary 236 (5th ed. 1979). Honeycutt, 152 
S.W.3d at 563 (footnote omitted). 

Based upon the foregoing definitions for “cohabit” and 
“cohabitation,” we have concluded, as the trial court did, that the 
term cohabitation with another man requires more than an intimate 
or sexual relationship and more than spending the night on several 
occasions with another man. The term cohabitation with another 
man additionally requires something akin to the mutual assumption 
of duties and obligations that are customarily manifested by a 
married couple or life partners. 

Id. at *7-8. Of note, the estimated 104 nights a year that the ex-wife and her paramour spent 

together, and the fact that the paramour himself was married with no intent to divorce his wife, 

were factors in the finding that the ex-wife and her friend were not cohabitating for the purpose 

of the provision in the parties’ divorce agreement. 
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 In Keith v. Keith, 2010 Tenn. App. LEXIS 224 (Tenn. Ct. App. 2010), Wife invited 

several other  adults, together with their children, to share her home. Wife testified that at times, 

her girlfriend or the girlfriend's children had paid or helped pay the utility bills. There was no 

evidence, however, that the Wife did not need the amount of support previously awarded. Stated 

differently, the fact that the other adults in her home contributed to her support did not support a 

conclusion that Wife "did not need the amount of support previously awarded." Id. at *12-13. 

Accordingly, the Court of Appeals did not suspend Wife’s alimony obligation. 

 In Vick v. Hicks,  2014 Tenn. App. LEXIS 739 (Tenn. Ct. App. 2015), the Court of 

Appeals confirmed that a contractual provision that “[t]he alimony shall not be modifiable by 

either party” trumps Tenn. Code Ann. § 36-5-121(g)(2).Thus, the Wife's remarriage did not lead 

to termination of the transitional alimony awarded to her in the parties' marital dissolution 

agreement. 

 In 2018, the Court of Appeals addressed a similar situation to Vick in Scherzer v. 

Scherzer, No. M2017-00635-COA-R3-CV, 2017 Tenn. App. LEXIS 849 (Tenn. Ct. App. May 

24, 2018).  Here, the parties’ original marital dissolution agreement provided that the husband 

would pay wife transitional alimony.  As the Court of Appeals noted, “the relevant sentence in 

the MDA alimony provision states: ‘Said alimony shall terminate upon either party’s death or the 

remarriage of Wife.’”  Wife began cohabitating with a boyfriend, and the husband sued to 

terminate his alimony.  Wife claimed that the alimony was subject to termination only upon her 

death or the husband’s death, or her remarriage, and that the failure to include the statutory 

language concerning modification or suspension upon cohabitation meant that it did not apply. 

 The trial court and the court of appeals disagreed.  In doing so, both courts distinguished 

this case from other contract cases concerning alimony: 

The trial court determined that in contrast, the parties in this case 
‘did not include any more restrictive terms than the statute, as the 
parties had in Honeycutt and Myrick, nor did they include any 
terms precluding modification altogether, as the parties had in 
Vick.’ 

 

Upon our thorough review of the applicable authorities, we agree 
with the trial court that the authorities upon which Wife relies are 
highly factually distinguishable because the parties in this case did 
not expressly agree in the MDA that the transitional alimony 
would be nonmodifiable. 
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*** 

To adopt Wife’s argument that the statutory cohabitation provision 
does not apply because the parties did not expressly include it in 
their MDA would yield the statutory provision essentially 
meaningless because divorcing parties always have the ability at 
the outset to agree that transitional alimony will be modifiable 
upon the payee’s cohabitation with a third party. See Tenn. Code 
Ann. § 36-5-121(g)(2)(A).  

Id. at *25.  

Note: Divorcing parties may expressly agree to forego the cohabitation exception to the non-

modifiability of transitional alimony set forth in Tenn. Code Ann. § 36-5-121(g)(2). In order to 

ensure the exception does not apply, the alimony provision in the marital dissolution agreement 

should explicitly provide that the transitional alimony obligation is non-modifiable or that the 

statutory cohabitation exception is not applicable.   

i. CHANGE IN TAX LAWS 

“Federal Income Tax Laws change to some degree annually and therefore the fact that the 

tax laws will change is readily foreseeable although the exact manner in which they will change 

is not foreseeable. We do not find that the changes in the tax laws since 1983 are a material 

change in circumstances.” Elliot, 825 S.W.2d at  91. 

j. RECIPIENT’S INCREASED RESIDENTIAL TIME WITH 
THE PARTIES’ CHILD/REN 

The recipient’s increased residential time with the parties’ child is irrelevant to the issue 

of alimony: 
“The fact that Mr. Quillen's minor child is now spending 
considerably more time with Mr. Quillen than he previously was is 
not a circumstance warranting an increase in alimony. This is a 
question of child support, not alimony.” Wright, 83 S.W.3d  at 
774.  

k. RECIPIENT’S RECEIPT OF SOCIAL SECURITY 
BENEFITS 

“[Sixty-eight-year-old Recipient’s] receipt of social security cannot be said to have been 

an unanticipated event.” Wright, 83 S.W.3d at 774. 

 

 



Section II-35 
(Revised 12/31/2018) 

  

l. PROOF THAT ALIMONY IS NOT NEEDED FOR 
SUPPORT 

 
“Moreover, the fact that he has chosen to save, rather than to spend, his alimony receipts 

does not in itself constitute an unforeseen event warranting a modification in alimony.” Wright, 

83 S.W.3d at 774. 

m. FORESEEABILITY OF INHERITANCE 

Recipient’s receipt of an inheritance was not foreseeable where obligor “testified that he 

was aware that the wife had an uncle who might leave her something, but he could not predict 

when or how much inheritance the wife could get…. It is undisputed that an inheritance, under 

some conditions, can constitute a change of circumstances. Brooks v. Brooks, 2000 Tenn. App. 

LEXIS 479 at *4-6 (Tenn. Ct. App. 2000) (citing Brewer v. Brewer, 869 S.W.2d 928 (Tenn. Ct. 

App. 1993)). 

 In Campbell v. Campbell the court stated:  

While it is true that Wife has improved her financial status since 
the time of the divorce due in part to the receipt of the inheritance 
from her mother's estate, Husband has failed to carry the burden 
thrust upon him in proving that such has constituted a substantial 
and material change of circumstances. It must have been 
foreseeable to the parties in a marriage of thirty-two years that 
Wife would receive an inheritance from her mother's estate. 
Regardless, Husband failed to carry his burden of proving that 
such was unforeseeable or that such was not within the 
contemplation of the parties at the time of the Agreement.  
 
1998 Tenn. App. LEXIS 744, *10 (Tenn. Ct. App. 1998).  

n. FORESEEABILITY OF RETIREMENT 

The Supreme Court carved out a special test regarding modification of alimony 

obligations when the obligor retires. Instead of determining whether retirement was foreseeable 

at the time of the divorce, as other appellate courts had done (See Sannella, 993 S.W.2d  at 75 

(Tenn. Ct. App. 1999)), the Tennessee Supreme Court, in Bogan, held that: 
[W]hen an obligor's retirement is objectively reasonable, it does 
constitute a substantial and material change in circumstances — 
irrespective of whether the retirement was foreseeable or voluntary 
— so as to permit modification of the support obligation. However, 
while bona fide retirement after a lifetime spent in the labor force 
is somewhat of an entitlement, an obligor cannot merely utter the 
word 'retirement' and expect an automatic finding of a substantial 
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and material change in circumstances. Rather, the trial court should 
examine the totality of the circumstances surrounding the 
retirement to ensure that it is objectively reasonable. The burden of 
establishing that the retirement is objectively reasonable is on the 
party seeking modification of the award, cf. Seal, 802 S.W.2d at 
620, and the trial court's determination of reasonableness will not 
be reversed on appeal absent an abuse of discretion, See, e.g., 
Crabtree, 16 S.W.3d at 360. Although we decline to confine this 
inquiry to consideration of a list of factors, in no case may a 
retirement be deemed objectively reasonable if it was primarily 
motivated by a desire to defeat the support award or to reduce the 
alimony paid to the former spouse. 

Nothing we have said would prevent parties from deciding for 
themselves the effect of a bona fide retirement on spousal support 
payments. Indeed, because voluntary retirement is usually always 
foreseeable in some sense, parties are especially encouraged to 
make arrangements for this occasion in the marriage dissolution 
agreement. Moreover, although not critical to our analysis, we note 
that a majority of jurisdictions addressing this issue also only 
require a reasonable, good faith retirement. 

While the primary purpose of the retirement cannot be to defeat the 
support obligation, we cannot further require that an obligor be 
ignorant of the effects of his or her retirement upon the receiving 
spouse. See, Smith, 419 A.2d at 1038. In most cases, if not all, the 
obligor will undoubtedly be aware that retirement will affect the 
income available to pay his or her support obligations, but mere 
knowledge of this fact alone will generally be insufficient to find 
that the retirement was taken primarily as an effort to avoid 
support obligations. Bogan, 60 S.W.3d at 729.However, even when 
an obligor is able to establish that a retirement is objectively 
reasonable, and therefore that it constitutes a substantial and 
material change in circumstances, the obligor is not necessarily 
entitled to an automatic reduction or termination of his or her 
support obligations. Id. at 730. 

Instead, the change in conditions resulting from retirement merely 
allows the obligor to demonstrate that reduction or termination of 
the award is appropriate. Id. 

Accordingly, when assessing the appropriate amount of 
modification, if any, in the obligor's support payments, the trial 
court should consider the factors contained in Tenn. Code Ann. 
§ 36-5-101(d)(1) to the extent that they may be relevant to the 
inquiry. Id. 

Although section 36-5-101(d) lists several factors for 
consideration, the two most important considerations in modifying 
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a spousal support award are the financial ability of the obligor to 
provide for the support and the financial need of the party 
receiving the support. Id. 

Nevertheless, when deciding whether to modify a support award, 
the need of the receiving spouse cannot be the single-most 
dominant factor, as a substantial and material change in 
circumstances demands respect for other considerations. While the 
need of the receiving spouse remains an important consideration in 
modification cases, the ability of the obligor to provide support 
must be given at least equal consideration. Accordingly, to the 
extent that any case would compel giving more weight to the need 
of the receiving spouse than all other factors in order to modify a 
support obligation, it is overruled. Id. 

Although an obligor's retirement age may be considered in 
assessing the overall reasonableness of the retirement, we are 
reluctant to establish a presumptive age for an objectively 
reasonable retirement. Id. at 731. 

In Miller v. Miller, 81 S.W.3d 771 (Tenn. Ct. App. 2001) the trial court “specifically 

found that there was not a substantial and material change of circumstances which would justify 

modification of the husband's alimony obligations” as a result of his voluntary retirement. Id. at 

775. The Court of Appeals applied the Bogan test, stating "an objectively reasonable retirement, 

taken in good faith and without intent to defeat the support obligation, does constitute a 

substantial and material change in circumstances so that a modification of support obligations 

may be considered." Bogan, 60 S.W. 3d at 727. The appellate court nevertheless affirmed the 

trial court’s holding, relying on the language in Bogan stating, "an obligor cannot merely utter 

the word 'retirement' and expect an automatic finding of a substantial and material change in 

circumstances." Bogan, 60 S.W. 3d at 728; and “The two most important considerations in 

modifying a support award are the financial ability of the obligor and the financial need of the 

party receiving support, both given equal consideration.” Bogan, 60 S.W. 3d at 729. The Miller 

court held that “there has not been a substantial and material change of circumstances which 

should justify modification of Mr. Miller's alimony obligations.” Miller, 81 S.W. 3d at 774. 

In Freeman, 147 S.W.3d at 242, the Court of Appeals affirmed the denial of the 

husband’s petition for modification, which the husband based on his retirement, at nearly 70 

years of age, and the sale of his dentistry practice. The Freeman court held that Husband did not 

satisfy his burden of proving that his retirement constituted a substantial and material change of 
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circumstances so as to justify termination or modification of his spousal support obligation, 

stating: 
Upon examination of the record and the testimony in this case, we 
find that Husband did not satisfy his burden of proving that his 
retirement constituted a substantial and material change of 
circumstances so as to justify termination or modification of his 
spousal support obligation. We find that Husband provided 
inadequate proof that his current situation varies substantially and 
materially from his circumstances on September 12, 1984, the date 
of the court's Final Decree of Divorce and initial award of alimony. 
We do not dispute that Husband certainly has a right to retire or 
that he would conceivably be entitled to a modification or 
termination of his support obligation if he introduced sufficient 
evidence into the record to demonstrate that his retirement, in fact, 
resulted in a substantial and material change in circumstances and 
that such retirement was ‘objectively reasonable’ under the 
‘totality of the circumstances.’ 

In Malkin, 475 S.W.3d 252, 258 (Tenn. Ct. App. 2015) the appellate court assessed 

whether retirement was “objectively reasonable,” and also still focused on the factors of need 

and ability to pay. Id. 

o. INCOME RECEIVED FROM SALE OF PROPERTY 
AWARDED AT DIVORCE 

In Lane v. Lane, 2009 Tenn. App. LEXIS 769 at *1 (Tenn. Ct. App. 2009), Husband 

earned $10,000 per month at time of divorce, and less than $3,000 per month at time of hearing 

on his petition to modify his $1,500 per month alimony in futuro obligation. The trial court 

determined that the Husband was willfully underemployed and refused to modify the award, and 

the Court of Appeals affirmed. Id. Of more interest was the Husband’s argument that the Wife’s 

receipt of a windfall from the sale of the marital residence awarded to her in the divorce ought to 

be considered in determining her need for alimony. Id. at *5. The trial court and the Court of 

Appeals rejected this argument, with the appellate court noting that: 
Wife was awarded the parties’ marital home, valued at $280,000, 
in the divorce. She sold the marital home for $500,000, and with 
the proceeds she purchased her new home for $295,000.00. We 
reject Husband’s suggestion that the proceeds from the sale of her 
home decreased Wife’s need for alimony. This Court has stated 
that “[a]ny income produced [from assets] awarded to a spouse in 
the division of marital property should not be a factor in 
determining whether or not a change of circumstances existed to 
warrant a modification of periodic alimony payments.” Richards v. 
Richards, 2005 Tenn. App. LEXIS 106 (Tenn. Ct. App. 2005) 
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(quoting Norvell v. Norvell, 805 S.W.2d 772, 775 (Tenn. Ct. App. 
1990)). 

Lane, 2009 Tenn. App. LEXIS 769 at n.12. 

F. JURISDICTION OF THE TRIAL COURT PENDING APPEAL 

In Nieman v. Nieman, 2009 Tenn. App. LEXIS 593 (Tenn. Ct. App. 2009), the Court of 

Appeals addressed the question of whether the trial court could hear a request by the husband to 

modify his child support and alimony obligation pending an appeal of a divorce decree that had 

already decided those issues. The Court of Appeals stated:  
Lastly, Husband asserts that the trial court erred in denying his 
Motion for Decrease in Child and Spousal Support Upon a 
Material Change in Circumstances on the basis that the trial court 
lacked jurisdiction to modify a final order that was pending on 
appeal. In the motion, Husband contended that there was a 
“substantial and material variance in the defendant’s income such 
that he requests modification of his child and spousal support 
obligations” and requested that the trial court “grant a reduction in 
child support based upon the child support guidelines and a 
reduction in rehabilitative alimony. 

To support his argument that the trial court had jurisdiction while 
the Final Decree of Divorce was pending on appeal, Husband 
relies on Tenn. R. Civ. P. 62.03, titled “Relief Pending Appeal,” 
which states that: 

When an appeal is taken from an interlocutory or final 
judgment in actions specified in Rule 62.01 or in action for 
alimony or child support, the court in its discretion may 
suspend relief or grant whatever additional or modified relief 
is deemed appropriate during the pendency of the appeal and 
upon such terms as to bond or otherwise as it deems proper 
to secure the other party. 

Tenn. R. Civ. P. 62.03 (emphasis added); Young, 971 S.W.2d at 
393 (holding that “[t]he express language of [Tenn. R. Civ. P. 
62.03] gives the trial court the discretion to suspend or grant 
whatever relief is deemed appropriate during the pendency of an 
appeal in an action for alimony or child support”). 

In his motion, Husband sought a permanent change in child and 
spousal support pursuant to Tenn. Code Ann. § 36-5-101(g)(1) and 
Tenn. Code Ann. § 36-5-121(a), rather than a temporary change 
effective only during the pendency of this appeal. Thus, Tenn. R. 
Civ. P. 62.03 is not applicable to the present matter. “[O]nce a 
party perfects an appeal from a trial court’s final judgment, the trial 
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court effectively loses its authority to act in the case without leave 
of the appellate court.” First Am. Trust. Co. v. Franklin-Murray 
Dev. Co., L.P., 59 S.W.3d 135, 141 (Tenn. Ct. App. 2001) 
(footnote in original). 

We are of opinion, however, that the trial court had jurisdiction to 
consider the motion, since Husband specifically sought relief under 
Tenn. Code Ann. § 36-5-101(g)(1) and 36-5-121(a), based on the 
difference in the currency conversion rate between the date of trial 
and the date of the motion. Thus, Husband was not seeking to 
modify the order that was on appeal based on circumstances 
existing at the time of trial but, rather, sought to have the court set 
child and spousal support based on what was alleged to be a 
significance variance between the amount of child support he had 
been ordered to pay and the applicable guidelines and, with respect 
to spousal support, a material change in circumstance. 

As noted by the court in Hannahan v. Hannahan, 247 S.W.3d 625, 
627 (Tenn. Ct. App. 2007): "After a divorce decree becomes final, 
a marital dissolution agreement becomes merged into the decree as 
to matters of child support and alimony, and the trial court has 
continuing statutory power to modify the decree as to those matters 
when justified by changed circumstances."  

Id. at *8-10. 

G. MARITAL DISSOLUTION AGREEMENT PROVISIONS PRECLUDING 
MODIFICATION PETITIONS REGARDING ALIMONY IN FUTURO 

Marital Dissolution Agreement provisions which purport to prevent modification 

petitions by the recipient of alimony in futuro are not enforceable. Anderson v. Anderson, 810 

S.W.2d 153 (Tenn. Ct. App. 1991). In Anderson, the parties had entered into a Marital 

Dissolution Agreement which provided that the Wife would receive alimony in futuro in the 

amount of $250.00 per month until her death or remarriage, or the inability of the Husband to 

pay this alimony. The Agreement further provided that the Wife would not seek any more 

increases in the alimony award in light of certain concessions made by the Husband in the 

remainder of the Agreement. The Wife later sought an increase in the alimony award, and the 

trial court dismissed her petition. 

The Court of Appeals reversed, finding that the court could not deprive itself of the 

authority conferred upon it by the statute to modify the award upon a proper showing. See, e.g., 

Tenn. Code Ann. § 36-5-101 (a)(1). 



Section II-41 
(Revised 12/31/2018) 

  

It is important to note that Anderson was decided prior to the passage of the transitional 

alimony provisions of Tenn. Code Ann. § 36-5-101(d)(1)(D) (now Tenn. Code Ann. § 36-5-

121(g)). It is unlikely that Anderson could be used as authority to permit the modification of 

alimony which the parties themselves agreed was non-modifiable. However, Anderson may still 

be good law as applied to alimony in futuro. 

 
H. PROVISION CALLING FOR AUTOMATIC SUSPENSION OF ALIMONY 

UPON FAILURE OF WIFE TO SUPPLY INCOME INFORMATION NOT 
ENFORCEABLE 

In Beck, the Husband ceased paying alimony to Wife, in accordance with the Marital 

Dissolution Agreement, when the Wife failed to provide him with her tax returns. 2012 Tenn. 

App. LEXIS 300 (Tenn. Ct. App. 2012). The Court of Appeals’ own summary of this case tells 

the story: 
This is a post-divorce action, concerning the Appellant Husband’s 
obligation to pay alimony in futuro to Appellee Wife. Husband and 
Wife entered into a marital dissolution agreement (“MDA”), which 
was incorporated and made part of the final decree of divorce. The 
MDA provided that both parties would exchange tax returns each 
year and that, if these returns were not proferred, then alimony 
would be suspended until they were. 

Wife provided her tax returns after redacting her personal 
information. Husband concluded that the redaction was a breach of 
contract and, without prior court approval, unilaterally stopped 
making alimony payments. Because the MDA provision for 
alimony in futuro lost its contractual nature upon being 
incorporated into the trial court’s order, and because Husband 
failed to obtain court approval before he suspended payments, we 
conclude that he lacked authority to stop those payments. 
Therefore, the award of arrears was proper. 

Id. As the Court explained in its decision, 
 

…the parties’ MDA, insofar as it addresses alimony in futuro 
payments, lost its contractual nature when it became the trial 
court’s order. Mr. Beck, therefore, had no contractual right to treat 
Ms. Beck’s alleged failure to provide tax returns as a suspensory 
condition, i.e., a “condition precedent that suspend[s] the operation 
of a contractual promise [in this case, Mr. Beck’s promise to pay 
alimony] until those conditions are met.” Bryan A. Garner, A 
Dictionary of Modern Legal Usage 862 (2nd ed. 1995). In short, the 
decision whether to suspend, modify, or terminate alimony in 
futuro was not Mr. Beck’s to make; it was the trial court’s. 
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Id. at *16.  

 In Longstreth v. Longstreth, 2016 Tenn. App. LEXIS 271 (Tenn. Ct. App.  2016), the 

trial court and the Court of Appeals agreed that a 27-year marriage, with a great disparity in 

income potential, and an ill wife, resulted in an alimony in futuro obligation to be paid by the 

husband. The Court of Appeals, however, struck down a provision that allowed for automatic 

increases or decreases of alimony in the event certain economic thresholds were met: 
[W]e have approved automatic increases in alimony in limited 
circumstances, such as when a minor child will soon reach majority 
and the obligor is no longer required to pay child support. See Bloom 
v. Bloom, No. W1998-00365-COA-R3-CV, 2000 WL 34410140, at 
*5 (Tenn. Ct. App. Sept. 14, 2000); Erwin v. Erwin, No. W1998-
00801-COA-R3-CV, 2000 WL 987339, at *2 (Tenn. Ct. App. June 
25, 2000).  
 
In these unique cases, we reasoned that automatic modification was 
appropriate because a spouse’s ability to pay alimony was directly 
affected by the termination of child support. See Erwin, 2000 WL 
987339, at *2. Since the ability to pay alimony is one of the most 
important factors in determining the amount of alimony, an automatic 
increase may be appropriate when child support is no longer required. 
See id. 
 
Importantly, the facts in Ewing and Bloom were unique because the 
minor children were approaching the age of majority; therefore, the 
modification of alimony was certain to occur shortly after the order 
was issued. See Id. at *1 (daughter was 17 at the time of the divorce); 
Bloom, 2000 WL 34410140, at *1 (son was 15 at the time of trial). By 
including the automatic modification provision, the trial courts in 
these cases “spared the parties the additional expense and trouble that 
they would have otherwise incurred from having to re-open the 
question of alimony so soon after the court’s decree.” Anderson v. 
Anderson, No. M2005-02029-COA-R3-CV, 2007 WL 957186, at *8 
(Tenn. Ct. App. Mar. 29, 2007) (emphasis added). 
 
Except in cases involving unique circumstances that are expected to 
occur in the near future, automatic modifications are generally not 
appropriate. See Id. For example, in Anderson, we vacated the trial 
court’s judgment automatically increasing alimony when the parties‟ 
child reached majority because “the length of time before the increase 
is scheduled to go into effect [approximately nine years] is so long 
that any predictive advantage is likely to be overcome by the effects 
of other events, at this point quite unpredictable, such as changes in 
the employment, income and health of either or both parents.” Id. at 
*9. We concluded that the statutory provisions for modification were 
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the “most appropriate vehicle” for managing the uncertainty of future 
events and that using these provisions “relieve[d] the trial court from 
having to base its judgment on an act of clairvoyance.” Id. (citing 
Crabtree, 16 S.W.3d 356, 360 (Tenn. 2000)). 
 

 However, that is not to say that there are not instances in which automatic modifications 
of alimony are appropriate.  In McBroom v. McBroom, the court of appeals affirmed a trial 
court’s order that set husband’s alimony obligation at one level for three years, and at a different 
level three years down the road when wife was able to draw on social security.  No. W2016-
01276-COA-R3-CV, Tenn. Ct. App. LEXIS 412 (Tenn. Ct. App. June 21, 2017). On appeal, the 
appellate court addressed the propriety of an automatic decrease in alimony: 
 

Regarding a future automatic modification of alimony, in Longstreth 
v. Longstreth, No. M2014-02474-COA-R3-CV, 2016 WL 1621094, 
at *5-*6 (Tenn. Ct. App., filed Apr. 20, 2016), we stated: 
 
The general rule is that alimony in futuro is not modifiable until a 
party files an application and makes the required showings. See Tenn. 
Code Ann. § 36–5–121(f)(2)(A); Bogan v. Bogan, 60 S.W.3d 721, 
730 (Tenn. 2001).* * *The foregoing notwithstanding, we have 
approved automatic increases in alimony in limited circumstances, 
such as when a minor child will soon reach majority and the obligor is 
no longer required to pay child support. See Bloom v. Bloom, No. 
W1998–00365–COA–R3–CV, 2000 WL 34410140, at *5 (Tenn. Ct. 
App. Sept. 14, 2000); Erwin v. Erwin, No. W1998–00801–COA–R3–
CV, 2000 WL 987339, at *2 (Tenn. Ct. App. June 25, 2000). . . . By 
including the automatic modification provision, the trial courts in 
these cases “spared the parties the additional expense and trouble that 
they would have otherwise incurred from having to reopen the 
question of alimony so soon after the court’s decree.” Anderson v. 
Anderson, No. M2005–02029–COA–R3–CV, 2007 WL 957186, at *8 
(Tenn. Ct. App. Mar. 29, 2007) (emphasis added). Except in cases 
involving unique circumstances that are expected to occur in the near 
future, automatic modifications are generally not appropriate. 
 
 

I. TIMING IS EVERYTHING… 

In Wilkinson v. Wilkinson, 2013 Tenn. App. LEXIS 107 (Tenn. App. 2013), the parties’ 

Marital Dissolution Agreement provided that Husband’s alimony obligation would “self-

terminate” in the event of Wife’s cohabitation. Husband later “self-terminated” his alimony after 

finding evidence that the Wife was cohabitating with another individual. The Court of Appeals 

did not reach the same issue addressed in Beck, but did note that, “[W]e caution litigants, 

however, that they rely on “self-terminat[ion]” clauses at their peril,” citing cases that make clear 

that only the court can terminate alimony, not the parties themselves. (Presumably, this does not 
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include provisions which provide that alimony automatically ceases upon remarriage?) 

Additionally, the Court of Appeals reiterated that a finding of contempt is not necessary for the 

award of attorneys’ fees at both the trial level and the appellate level where there is a provision in 

the final decree allowing for the recovery of fees upon breach of the contract. 

 
 


