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III.   DEDUCTIBILITY OF ALIMONY 

IMPLICATIONS OF THE TAX CUTS & JOBS ACT OF 2017 (“TCJA”) 

 

A.   THE TAKEAWAY   

1. For divorce or separation instruments executed before January 1, 2019, alimony 

payments are tax deductible by the Payor spouse and taxable as income to the 

Payee/Recipient spouse, as long as I.R.C. §71 and I.R.C. §215 are met; and the parties 

did not agree to apply the TCJA to alimony modifications after December 31, 2018. 

 

2. For divorce or separation instruments executed after December 31, 2018, alimony 

payments are no longer tax deductible by the Payor spouse; and no longer taxable to the 

Payee/Recipient as income, unless the parties executed a “written separation agreement” 

before January 1, 2019.   

 

B.  DEDUCTIBILITY OF ALIMONY REPEALED IN 2019 

The deductibility of alimony under 26 U.S.C.A.§215, I.R.C.§215 and 26 U.S.C.A.§71, I.R.C.§71 

has been repealed by the Tax Cuts and Jobs Act of 2017 (“TCJA”).  See Budget Fiscal Year, 

2018, PL 115-97, December 22, 2017, 131 Stat 2054. The effective date of TCJA’s amendment 

repealing the deduction for alimony payments was deferred to December 31, 2018.  See 26 

U.S.C.A.§61 Editor’s and Revisor’s Notes.1  

 

 

                                                             

1 (c) Effective date.--The amendments made by this section [amending this section and  26 U.S.C.A. §§ 
62 ,  121 ,  152 ,  219 ,  220 ,  223 ,  382 ,  408  and  7701 , and repealing  26 U.S.C.A. §§ 71 ,  215 , and  682 ] shall 
apply to-- 

(1) any divorce or separation instrument (as defined in  section 71(b)(2) of the Internal Revenue Code of 1986  as in 
effect before the date of the enactment of this Act [Dec. 22, 2017]) executed after December 31, 2018, and 

(2) any divorce or separation instrument (as so defined) executed on or before such date and modified after such 
date if the modification expressly provides that the amendments made by this section [amending this section and  26 
U.S.C.A. §§ 62 ,  121 ,  152 ,  219 ,  220 ,  223 ,  382 ,  408  and  7701, and repealing  26 U.S.C.A. §§ 71 ,  215 , 
and  682 ] apply to such modification. 
 
Tax Cuts and Jobs Act of 2017,  Pub.L. 115-97, Title I, § 11051(c) , Dec. 22, 2017, 131 Stat. 2090; 26 U.S.C.A. 61 
Editor’s and Revisor’s Note. 
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C.  DEDUCTIBILITY OF ALIMONY BEFORE DECEMBER 31, 2018 

Prior to the repeal, I.R.C.§71 defined the items specifically included in gross income which 

“includes amounts received as alimony or separate maintenance payments” by the 

Payee/Recipient; and I.R.C.§215, allowed as a deduction “an amount equal to the alimony or 

separate maintenance payments paid during such individual’s taxable year” for the Payor.  This 

allowed divorcing couples to shift taxation of a definite sum of money to the Payee/Recipient 

who, as the economically disadvantaged spouse, is taxed at lower tax bracket, resulting in tax 

savings between the couple.  The Tax Cuts & Jobs Act of 2017 eliminated the tax benefit.  Thus, 

after December 31, 2018, the Payor will pay income taxes without any deductions for alimony 

and separation maintenance payments which will be taxed at the rates applicable to the Payor. 

 

For tax rules regarding divorce and alimony and the fulfilment of the statutory test for alimony 

payments before January 1, 2019, see Baur v. C.I.R., T.C.Memo.2014-117(2014), 107 T.C.M. 

(CCH) 1566, T.C.M. (RIA) 2014-117, 2014 RIA TC Memo 2014-117.  See also previous 

statutory and caselaw cited in the Alimony Bench Books produced prior to this edition. 

 

D.   CURRENT DEFINITION OF ALIMONY OR SEPARATE MAINTENANCE 

PAYMENT 

What is considered “alimony or separate maintenance payment” is now defined in 26 U.S.C.A. 

§152(d)(5)(B)2.  It applies to: 

• Payment in cash 
• To a spouse (or on behalf of) 
• Payments “under a divorce or separation instrument” as defined in Section 

§121(d)(3)(C)3 
• Individuals legally separated under a decree of divorce or of separate maintenance, 

the Payor and Payee are not members of same household at time of payment 
• Payment that terminates upon death of Payee spouse (recipient) 

                                                             
2 26 U.S.C.A 152 relates to Deductions for Personal Exemptions. 
3 26 USCA 121 states that a “divorce or separation instrument” means –  

(i) A decree of divorce or separate maintenance or a written instrument incident to such a decree, 
(ii) A written separation agreement, or 
(iii) A decree (not described in clause (i)) requiring a spouse to make payments for the support or 

maintenance of the other spouse. 
This is the same definition provided by Section 71 which has been repealed. 
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Section 71 has been slightly modified under Section 152.  It eliminated the requirement in 

Section 71(b)(1)(B) that “the divorce or separation instrument does not designate such payment 

as a payment which is not includible in gross income”.  Thus, theoretically, it appears that 

alimony payments can now be combined with other payments such as child support or shifted to 

payments for dependents, such as tuition payments for children4. Pre-2019 payments associated 

with contingencies related to children, such as reducing payments when children reaching certain 

age, did not qualify as alimony for deductibility. Baur v. C.I.R., 2014 WL 2619658, at *5 (U.S. 

Tax Ct. 2014), T.C.Memo.2014-117 (2014).  With the repeal, it does not appear to matter 

whether payments are made with contingencies regarding the children because the 

Payee/Recipient gets the money, whether it is child support or alimony, free from taxation. But 

under new Section 152(d)(5)(A) it still may be advisable to clearly designate what payments are 

alimony versus support of dependents because “payments to a spouse of alimony of separate 

maintenance payments shall not be treated as a payment by the payor spouse for the support of 

any dependent.”  This is because there are different factors applicable to modification of alimony 

versus child support.  There are also tax benefits associated with support of dependents, 

especially for the parent who gets to claim the dependency exemption.  Dependency is normally 

determined by the number of nights per year for each parent.5  Even though the dependency 

exemption deduction was $0 beginning in 2018, the exemption is still important.  The 

dependency exemption is required for claiming the child tax credit or any of the applicable 

education credits. 

 

E.  EXCESS FRONT-LOADING OF ALIMONY PAYMENTS (Not repealed but no tax 

benefit after TCJA)  

Section 71(f) and (l) used to curtail excess alimony payments following a divorce to prevent 

parties from disguising a property settlement as payments qualifying as alimony for 

deductibility. Excess alimony payments in the first two years following a divorce used to be 

included in the gross income for the Payor spouse and were tax deductible for the 

Payee/Recipient spouse. With the repeal of Section 71, Excess Front-Loading of alimony is no 

                                                             
4 College and tuition payments “for and in behalf of the children” were not alimony within the meaning of Section 
71 and are not tax deductible by payor.  Sperling v. C.I.R., 726 F.2d 948, 951 (1984).  Section 71 is now repealed. 
 
5 Note that the calculation of number of “days” under the Tennessee Child Support Guidelines is different. 
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longer an issue. The rules were in place to keep parties from shifting income to the spouse in the 

lower tax bracket. The repeal of Section 71 effectively eliminates any benefit from front-loading. 

 

F.  TERMINATION OF ALIMONY AT PAYEE’S DEATH 

Under Tennessee law, payments of rehabilitative, in futuro, and transitional alimony, “shall 

terminate upon death of the recipient.” Tenn.Code.Ann. §36-5-121 (e) – (g).  However, alimony 

in solido is not terminable upon death or remarriage of the recipient or the payor.  

Tenn.CodeAnn. §36-5-121(h).  The definition of the requirement for alimony to terminate upon 

death of the Payee/Recipient remains the same under TCJA. 

 

G.  PROHIBITION OF FILING OF JOINT TAX RETURNS (Repealed by TCJA)  

Before 2019, to claim tax deductibility and shift taxation under Sections 71 and 215, parties were 

prohibited from making a joint tax return.  Sections 71 and 215 have been repealed without any 

further guidance about filing joint tax returns while making payments of support.  Sec. 6013 

states that married individuals may file a joint return if they are married on the last day of the 

year.  Marital status for federal tax purposes depends on state law.  The state law is important 

because of differences in various states regarding common law marriages. 

 

H.  PAYMENTS FROM AN ALIMONY TRUST 

Payments received from an alimony trust under Section 682 were taxable as income to the 

Payee/Recipient spouse under I.R.C. §215(d).  Any distributions from the Trust to the recipient 

that were agreed to be support for the benefit of the grantor’s minor children would be deemed to 

be income allocable to the grantor. 

 

TCJA repealed §682 of the I.R.C. regarding the treatment Alimony Trusts.  Therefore, the 

Internal Revenue Service issued IRS Notice 2018-37, “Guidance in Connection with the Repeal 

of Section 682,” that clarifies the treatment of Alimony Trusts following the passage of TCJA.  

IRS Notice 2018-37 states that the Department of the Treasury intends to issue regulations 

providing clarification of the application of the provisions concerning the repeal of §682.  The 

Notice also states that the future regulations will provide that §682, as in effect prior to 

December 22, 2017, will continue to apply with regard to trust income payable to a former 

spouse who was divorced or legally separated under a divorce or separation instrument executed 
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before January 1, 2019.  Thus, payments from an alimony trust would continue to be treated as 

taxable income to the beneficiary under most circumstances for Alimony Trusts established prior 

to January 1, 2019. 

 

I.  INSTRUMENTS AFFECTED BY THE REPEAL 

The repeal of the tax benefit is specifically limited to: 

(1) any divorce or separation instrument (as defined in  section 71(b)(2) of the Internal 
Revenue Code of 1986  as in effect before the date of the enactment of this Act [Dec. 22, 
2017]) executed after December 31, 2018, and 

(2) any divorce or separation instrument (as so defined) executed on or before such date 
and modified after such date if the modification expressly provides that the amendments 
made by this section [amending this section and  26 U.S.C.A. §§ 
62 ,  121 ,  152 ,  219 ,  220 ,  223 ,  382 ,  408  and  7701, and repealing  26 U.S.C.A. §§ 
71 ,  215 , and  682 ] apply to such modification. 

 

Tax Cuts & Jobs Act of 2017,  Pub.L. 115-97, Title I, §11051(c) , Dec. 22, 2017, 131 
Stat. 2090; 26 U.S.C.A. 61 Editor’s and Revisor’s Note (Emphasis added) 

 

The definition of “divorce or separation instrument” which has been removed from repealed 

Section 71 is currently defined in Section 121 as follows: 
 
(C) DIVORCE OR SEPARATION INSTRUMENT.—For purposes of this 
paragraph, the term ‘divorce or separation instrument’ means— 
 
(i) a decree of divorce or separate maintenance or a written instrument incident to 
such a decree, 
 
(ii) a written separation agreement, or 
 
(iii) a decree (not described in clause (i)) requiring a spouse to make payments for 
the support or maintenance of the other spouse. 

  

 26 U.S.C.A. §121(d)(3)(C). 
 
This is the same definition of “divorce or separation instrument” provided by Section 71 which 

has been repealed.  Pre-2019 caselaw is instructive on what is considered a “written separation 

agreement” for the tax deductibility of alimony payments: 
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The term “written separation agreement” is not defined in the Code, the applicable 
regulations, or in the legislative history. Leventhal v. Commissioner, T.C. 
Memo.2000–92, 2000 Tax Ct. Memo LEXIS 106, at *19 (citing Jacklin v. 
Commissioner, 79 T.C. 340, 346, 1982 WL 11139 (1982)); Greenfield v. 
Commissioner, T.C. Memo.1978–386, 1978 Tax Ct. Memo LEXIS 132, at *4–*5. 
A written separation agreement has been interpreted to require a clear statement in 
written form memorializing the terms of support between the parties. Jacklin v. 
Commissioner, 79 T.C. at 348; Bogard v. Commissioner, 59 T.C. 97, 101, 1972 
WL 2480 (1972). While an oral agreement does not qualify as a written separation 
agreement, an oral agreement in court which is recorded in a written, official 
transcript does qualify. Prince v. Commissioner, 66 T.C. 1058, 1066–1067, 1976 
WL 3686 (1976). A separation agreement requires mutual assent of the parties. 
Kronish v. Commissioner, 90 T.C. 684, 693, 1988 WL 31959 (1988).[*11] Letters 
which do not show a meeting of the minds between the parties cannot collectively 
constitute a written separation agreement. See Grant v. Commissioner, 84 T.C. 
809, 822–823, 1985 WL 15346 (1985), aff’d without published opinion, 800 F.2d 
260 (4th Cir.1986); Estate of Hill v. Commissioner, 59 T.C. 846, 857, 1973 WL 
2535 (1973). However, where one spouse assents in writing to a letter proposal of 
support by the other spouse, a valid written separation agreement has been held to 
exist. Leventhal v. Commissioner, 2000 Tax Ct. Memo LEXIS 106, at *20. 

 
Milbourn v. Commissioner of Internal Revenue, 2015 WL 393040, at *4 (U.S. Tax 
Ct. 2015), T.C.Memo.2015-13 (2015).   

 

See also Brooks v. C.I.R., T.C.Memo.1983-304 (1983) which states that the agreement must be 

sufficiently memorialized by a “written instrument” within the amendment of Section 71(a)(1) to 

satisfy the IRS for claims of tax deductibility: 
Section 71(a)(1) requires a writing which memorializes the agreement between 
the former spouses concerning support obligations. Prince v. Commissioner, 66 
T.C. 1058 (1976); Jefferson v. Commissioner, 13 T.C. 1092 (1949). The written 
instrument need not itself be an enforceable obligation. Clark v. Commissioner, 
58 T.C. 519, 523–524 (1972); Campbell v. Commissioner, 15 T.C. 355 (1950). 
However, writings which provide mere evidence that an agreement may exist are 
insufficient. Gordon v. Commissioner, 70 T.C. 525 (1978) (husband’s income tax 
returns insufficient); Blanchard v. United States, 424 F.Supp. 916 (D. Md. 1976) 
(husband’s checks to wife insufficient). While the writing need not satisfy 
particular formal requirements, it must provide “adequate proof of the existence 
of an obligation and the specific terms thereof.” Prince v. Commissioner, 66 T.C. 
at 1067; Fixler v. Commissioner, 25 T.C. 1313, 1316 (1956). 
 
Brooks v. C.I.R., 1983 WL 14288, at *1 (U.S. Tax Ct. 1983), T.C.Memo.1983-
304 (1983). 
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Further, under the prior alimony law, a final decree or order is not needed for alimony payments 

made under a “written instrument” to be tax deductible: 
“Section 71 speaks only in terms of a ‘written instrument’; it does not dictate the 
medium which may be used nor the form of writing which the instrument must 
take.” Prince v. Commissioner, 66 T.C. 1058, 1067 (1976). The written 
instrument is not required to state a definite amount of support to be paid. Jacklin 
v. Commissioner, 79 T.C. 340, 348 (1982). 
  
“Incident” as an adjective is defined as “[d]ependent upon, subordinate to, arising 
out of, or otherwise connected with (something else, usu. of greater importance)”. 
Black’s Law Dictionary 777 (8th ed.2004). A “decree” is a court’s final judgment 
or any court order, especially one in a matrimonial case. Id. at 440. The circuit 
court’s pretrial order is not dependent upon, subordinate to, or arising out of a 
decree of divorce or separate maintenance. It is, however, “otherwise” [*8] 
connected with a decree of divorce as the circuit court sent the order to both 
parties before the April 15, 2010, trial that produced the judgment. Therefore, the 
circuit court’s pretrial order is a written instrument incident to a decree of divorce 
or separate maintenance. 
 
Anderson v. Commissioner of Internal Revenue, 2016 WL 976816, at *3 (U.S. Tax Ct. 
2016), T.C.Memo. 2016-47 (2016).  See also Osterbauer v. C.I.R., 1982 WL 11051, at *1 
(U.S. Tax Ct. 1982), T.C.Memo. 1982-266 (1982)(letter satisfies the written instrument 
requirement). 

 

TCJA applies to “divorce or separation instrument” EXECUTED AFTER December 31, 2018.  

TCJA does not use the terms “entered”, “dated”, or “filed”, after December 31, 2018, which are 

terms normally associated with final orders for a divorce or legal separation.   Thus, since the 

definition of “divorce or separation instrument” remains the same under TCJA, it is possible that 

written instruments executed before 2019, which comply with the requirements of the prior law 

for the deductibility of alimony payments will be grandfathered in.  This would mean that the 

legal rights under written instruments such as prenuptial agreements, post-nuptial agreements, 

reconciliation agreements, pendente lite orders, marital dissolution agreements or legal 

separation agreements relative to the deductibility of alimony payments executed on or by 

December 31, 2018, would not be affected by TCJA.        

 

J.  MODIFICATION OF ALIMONY ORDERS 

TCJA applies to “any divorce or separation instrument (as so defined) executed on or before 

such date and modified after such date if the modification expressly provides that the 

amendments made by this section apply to such modification”. 26 U.S.C.A.§61(c)(2) Editor’s 
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and Revisor’s Notes (Emphasis added). Does this mean that the deductibility of alimony will be 

automatically grandfathered in when alimony is modified? Answer:  No further guidance was 

provided by our legislature or by the Internal Revenue Service.  Note that this provision is in the 

Notes section of Title 26, Section 61, but not found within the Internal Revenue Code.   

 

TIP:  As a precautionary measure, orders modifying pre-2019 alimony awards should state that 

the deductibility of alimony payments for the Payor spouse and the taxability of alimony 

payments to the Payee/Recipient spouse have been grandfathered into the amended order. 

 

There may be a lack of guidance from the Internal Revenue Service, or from caselaw, or from 

our legislature, for many years until specific issues relating to TCJA work their way through our 

government, legislature, or courts.  In the meantime, here are some tips provided by Attorney 

Brian C. Vertz, author of Divorce Taxation and member of the American Association of 

Matrimonial Lawyers: 

 

If faced with the deductibility of alimony issue:   

TIP:    Use contract language requiring both ex-spouses to synchronize their returns each year in 

which alimony is paid, by giving notice on March 15 of the intended alimony deduction (with a 

mechanism for resolving disputes).  

 

TIP: Use contract language dealing with the consequences of disallowance: how and when to 

adjust the amount of alimony (forward and backward); how to apply refunds to deficiencies; and 

who is responsible for additional tax, interest, penalties and professional fees.   

 

TIP:  If the alimony is modest in amount or duration, or the payor and recipient are in the same 

bracket, then the risk might be low. But if the alimony is large in amount or duration, and there is 

a disparity in tax brackets creating substantial tax savings, the risk is greater. Also, the risk may 

be greater for business owners (esp. retail) or executives who earn commissions (as they are 

more likely to be examined by IRS for other reasons) than W-2 wage earners. 
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DOMESTIC LAW TAX PLANNING ISSUES (Q & A) 

 
Q1. Are there any benefits to the allocation of retirement assets? 
 
A. The use of a Qualified Domestic Relations Order (QDRO) can be utilized to transfer 
more retirement (pre-tax) assets to the economically disadvantaged former spouse.  This 
technique moves funds that are taxable upon distribution to the person with the lower effective 
tax rate.  If significant retirement assets are transferred, income tax considerations could warrant 
a little larger percentage of the total marital estate to the economically disadvantaged spouse than 
would otherwise have been realized.   
 
Warning: The structure of the payment is important.  Retirement funds can be distributed directly 
to an ex-spouse under the terms of a QDRO.  The distribution will be taxable income to the ex-
spouse (payee).  If distributed under the terms of a QDRO, the proceeds are exempt from the 10 
percent penalty for early distribution.  However, if the funds are rolled over to an Individual 
Retirement Account (IRA) from the participant to the ex-spouse, the ex-spouse receiving the 
funds will later incur a 10 percent penalty if he/she needs to receive a distribution from the new 
IRA before age 59 ½. 
 
The exception to the 10 percent early distribution penalty under I.R.C. 72(t)(2)(c) applies to 
distributions from a qualified plan, such as 401(k) plans.  It does not apply to distributions from 
IRAs, SEPs, SIMPLE IRAs, or SARSEPs. 
  
Q2. Under the new law beginning on January 1, 2019, neither child support nor alimony 
payments are tax deductible by the payor spouse – nor are they taxable income to the payee 
spouse.  Are there any benefits to increasing or decreasing one over the other? 
 
A. There are no real tax benefits to the dollar amount associated with either alimony or child 
support.  However, depending on the situation, both types of payments may have varying 
expiration dates depending on the type of alimony and the ages of the dependents (child support).  
It also could depend which amounts fall into categories that modifiable versus non-modifiable, 
and the different factors considered under the statute, guidelines, or caselaw governing 
modification of alimony and modification of child support. 
 
Q3. Now that the dependency exemption is $0 under TCJA, does it matter who claims 
the dependents on each spouse’s personal tax returns? 
 
A. Dependency exemptions are still important, even though the exemption deduction has 
been changed to $0 for the tax years of 2018 through 2025.  Credits such as the child credit (for 
children under 17 years) and applicable education credits depend on which spouse claims the 
dependent exemption.  Planning can be addressed if the custodial parent’s income is too high to 
qualify for various credits.  A person filing Single or Head of Household begins to lose the 
$2,000 child credit when their annual Adjusted Gross Income reaches $200,000 ($400,000 if 
they have remarried and are filing jointly). The credit is completely phased out at an annual 
Adjusted Gross Income of $240,000/$440,000.  The $200,000/$400,000 limitation is for 2018 
and will be adjusted each year for inflation.  College education credits all have a lower income 
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limitation than the child credit.  The income limitation depends on which credit is taken – the 
American Opportunity Credit or the Lifetime Learning Credit. 
 
The Honorable Judge James G. Martin, III, of the Chancery Court for Williamson County, 
Tennessee, 21st Judicial District, has used the following language in Permanent Parenting Plans 
to accommodate for the best tax outcome: 
 

The parties shall exchange their tax information such as W-2s, 1099s, and K-1s by 
February 15th of each year. 
 
The parent who would benefit the most from being able to claim the child(ren) as either 
a dependent or under the credits available in the federal income tax code shall be 
allowed to do so on their tax returns, and will pay the other parent fifty percent (50%) of 
the difference in the savings that the other parent would have realized.  For example, if 
it amounts to Father being penalized from not being able to claim the child(ren) and he 
loses $2,000 in tax savings, then Mother would pay Father $1,000 or fifty percent 
(50%) of the difference in the savings he would have realized had he claimed the 
child(ren) on his tax returns. 
 
Both parents will cooperate in furnishing the IRS Form 8332 to the parent who will be 
claiming the tax exemption or credit by March 15 of the year the tax return is due. 

 
A parent can release the claiming of the dependent by making a written declaration on Form 
8332 and providing it to the other parent.  The waiver must be obtained each year that the parent 
releases the dependent exemption. 
 
Even if the primary residential parent waives claiming the dependent, the primary residential 
parent may still claim the child as a dependent for the purposes of the head of household filing 
status, the earned income credit, the dependent care credit, and the exclusion of dependent care 
benefits. 
 
Q4. Have there been any changes to 529 Plans that were established for future use to 
offset education expenses? 
 
A. Yes.  The TCJA (Tax Cuts & Jobs Act of 2017) amended the definition of “qualified 
education expenses” to include up to $10,000 of expenses for tuition in connection with 
enrollment at an elementary or secondary school.  Prior to the passage of TCJA, qualified 
education expenses only included certain expenses related to post-secondary education.  Paying 
for qualifying education through 529 Plans may be a way to offset certain expenses for the 
economically disadvantaged spouse. 
 
Q5. The marital estate has an HSA (Health Savings Account) that is attributable to only 
one spouse.  Can a former spouse receive benefits from the HSA post-divorce? 
 
A. Owners of an HSA (Health Savings Account) should not pay healthcare expenses of their 
former spouses from the account.  Distributions from an HSA for a former spouse are includable 
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in income of the account owner and subject to an additional 20% tax unless the owner is 65 or 
older. 
 
However, an individual doesn’t have to be the medical plan subscriber to be HSA-eligible.  If the 
former spouse meets all HSA eligibility requirements, they can open their own HSA.  Anyone, 
including their former spouse, can contribute to the HSA.  WARNING: The former spouse will 
receive the deduction for any contributions into his/her HSA, regardless of who actually 
contributes the money. 
 
Existing HSAs can also be rolled over into a new HSA of the spouse as part of the divorce 
settlement.  The rollover is not a taxable event.  Once the rollover is executed, the former spouse 
can pay his/her medical expenses from the account.  He or she may only make additional 
contributions to the account if they are HSA eligible. 
 
Q6. If there is a plan to sell the marital residence post-divorce, does it matter who owns 
the house and how the sale is structured? 
 
A. Yes it does.  There is a provision in the tax code that allows the seller to exclude 
$250,000 of the gain on the sale of a home if he/she has lived in the house for at least two of the 
last five years.  If the house is titled jointly (whether JTWRS or Tenants in Common), and the 
parties sell the house jointly, they would each receive a $250,000 exclusion – or $500,000 in 
total.  If the marital residence only belongs to only one spouse post-divorce, then the total 
exclusion can only be $250,000. 
 
Planning Note:  If the parties have not owned the residence for long, they are probably not in 
jeopardy of needing the full exclusion, because there is likely little or no gain involved in the 
sale.  However, for a residence that has been in the marital estate for decades, the possibility of 
large gain becomes much more prevalent.  The parties will want to take advantage of the full 
$500,000 gain exclusion amount that would be attributed to them on a combined basis. 
 
Q7. Who can claim the deduction for mortgage interest and property taxes? 
 
A. The deduction for home mortgage interest and property taxes generally goes to the 
spouse who pays the interest and/or taxes.  If the payments are made by both spouses, the 
deduction should be split between the individuals – usually 50/50.  Both mortgage interest 
deductions and property tax deductions are subject to limitations. 
 
Mortgage interest is deductible by the payor who must also be either the owner of the home or an 
“equitable owner” in the home.  A taxpayer becomes an equitable owner of a property by 
assuming the benefits and burdens of ownership (see Wainwright v. Commissioner, TC Memo 
2017-70).  Under TCJA, mortgage interest is deductible on the first $750,000 of acquisition 
indebtedness for tax years beginning in 2018 through 2025.  Acquisition indebtedness incurred 
prior to 2018 has been grandfathered with a limit of $1.0 - $1.1 million depending on the 
circumstances surrounding any existing Home Equity Indebtedness.  All limits are subject to a 
limit of the fair market value of the residence. 
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Under TCJA, state and local taxes (referred to as “SALT”) – including property taxes – are 
subject an annual deduction limitation of $10,000 per year beginning in 2018 through 2025.  The 
limitation is $5,000 if married filing separately.  The SALT deduction limitation applies to the 
combination of state and local real property taxes, state and local personal property taxes, state 
and local income taxes, and state and local sales taxes deducted in lieu of state and local income 
taxes (very common in Tennessee).  The limitation is not significant to the majority of residents 
in Tennessee but can affect taxpayers with significant real property holdings.  The Hall income 
tax is being phased out by 2021 and Tennessee does not charge a personal property tax on 
automobiles like most other states.   
 
Q8. Should the amount of the alimony payments structured under a pre-nuptial or post-
nuptial agreement that were assumed to be tax deductible at the time the agreement was 
executed be addressed or re-visited? 
 
A. Possibly, if TCJA affected the legal rights of the parties to the agreement.  Pre-2019 
caselaw suggests that these “written instruments” would not be affected by TCJA if they were 
executed before 2019.  Further clarification is need by our tax court or legislators.  However, if 
the agreements have to be revisited, consideration is a necessary part of the revision.  Support 
payments would not necessarily need to be as much as originally anticipated due to repeal of the 
deductibility of the payments.  Since consideration is necessary, the parties may want/need to 
take into account the current gift tax limitations if the consideration is monetary.  The annual gift 
exclusion available for 2018 and 2019 is $15,000. 
 
Q9. Can I make monthly premium payments into a life insurance policy that will be for 
the benefit of my former spouse? 
 
A. Payments can be made into a life insurance product for the future benefit of your former 
spouse.  When this occurs as part of the settlement of a marital estate, it should also be addressed 
as part of an overall individual estate plan.  If the person paying the premiums remains the owner 
of the policy with an ex-spouse listed as the beneficiary, the death benefits will still be a part of 
the insured’s overall estate.  As an estate planning technique, individuals will often assign the 
ownership of a life insurance policy to another individual, which can be construed as a gift if the 
policy has a cash value.  After the assignment, the new owner is responsible for making the 
premium payments to keep the life insurance in force.  If the former owner of the policy 
continues to make the premium payments – or gives money to the new owner to make the 
premium payments – those payments would be subject to annual gift exclusions.   The annual 
gift exclusion amount for 2018 and 2019 is $15,000. 
    
Estate planning professionals often utilize an irrevocable life insurance trust for these same 
purposes.  The trust removes the death benefits from the insured’s estate.  However, payments to 
the trust to fund the insurance premiums are subject to the annual gift exclusion amounts. 
Some insurance products, such as whole life or variable life, contain a cash value.  Normally, the 
assignment of an insurance policy with a cash value would be deemed a gift and would be 
subject to gift tax statutes.  The assignment of an insurance policy with a cash value as part of the 
division of the marital estate would not be a gift.  However, post-divorce payment of premiums 
by the insured on a policy owned by the ex-spouse would be subject to the annual gift exclusion.  
As a planning tip if possible, an adequate amount of funds would be included in the alimony 
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payments such that the ex-spouse who now owns the policy could make the premium payments 
without the issue of the annual gift exclusion. 


