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IV. THE DISCHARGEABILITY IN BANKRUPTCY OF DEBTS FOR ALIMONY 
 AND PROPERTY SETTLEMENTS ARISING FROM DIVORCE 

A. BIG PICTURE: DISCHARGE v. DISCHARGEABILITY  
 
1. The Discharge in General 

 Obtaining a discharge is the singular objective in the overwhelming majority of consumer 

bankruptcy filings.  A bankruptcy discharge absolves the debtor from personal liability for any 

debt that is discharged and acts as a permanent statutory injunction prohibiting creditors from 

initiating or continuing any further action against the debtor to collect the discharged obligation.  
 The Bankruptcy Court grants an individual debtor a discharge of his or her debts pursuant to 11 

U.S.C. § 727(a), absent the existence of any of the exceptions set forth in § 727(a)(1) – (a)(12).  

The grounds for denying an individual’s discharge in § 727 speak more to actions offensive to 

the integrity of the bankruptcy system as a whole rather than a specific type of debt.  Examples 

of debtor behavior rendering him or her ineligible for a discharge include a laundry list of bad 

acts such as: (1) concealing, transferring, or destroying property to hinder, delay or defraud a 

creditor1; (2) hiding, destroying or falsifying records concerning their financial condition or 

business transactions2; and, (3) knowingly and fraudulently making a false oath in the bankruptcy 

case, or withholding information concerning their property of financial affairs.3 

 If grounds exist to deny entry of a debtor’s discharge, an adversary proceeding (i.e. a 

lawsuit in a bankruptcy case) must be commenced against the debtor within the times fixed by 

Rule 4004(a) of the Federal Rules of Bankruptcy Procedure.  Once a complaint objecting to 

discharge is filed in the main bankruptcy case, the adversary proceeding will be assigned a 

separate case number and procedurally governed by Fed. R. Bankr. P. 7001, et seq.  

 Creditors, the U.S. Trustee and the panel trustee assigned to a bankruptcy case have 

standing to object to a debtor’s discharge in a proceeding under Chapter 7; however, creditors do 

not have standing to object to discharge of a Chapter 13 debtor. 

 

 

 

                                                             
1 11 U.S.C. § 727(a)(2). 
2 11 U.S.C. § 727(a)(3). 
3 11 U.S.C. § 727(a)(4). 
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2. Dischargeability of a Specific Debt 

 It is vital for practitioners to grasp the distinction between the grounds to deny a debtor a 

discharge of his or her debts in 11 U.S.C. § 727 (governing right to receive a discharge of any 

debt) and the exceptions to the dischargeability of a specific debt set forth in 11 U.S.C. § 523(a).  

Section § 523(a) lists the nineteen types of debt which are not discharged by the granting of a 

discharge to an individual in bankruptcy and include, generally speaking and without limitation: 

(1) taxes4; (2) debts incurred through fraud5; (3) undisclosed debts6; (4) debts for embezzlement, 

larceny, or defalcation while acting in a fiduciary capacity7; (5) domestic support obligations8; 

(6) willful and malicious injury by the debtor to another or to their property 9; and, (7) debts to a 

former spouse, or child of the debtor that do not qualify as a “domestic support obligation” and 

are incurred in the course of a divorce or separation. 10 

 Section 523(a) is largely self-effectuating since the majority of claims specified are 

automatically excluded from the reach of the discharge. The types of debts described in § 

523(a)(2), (4), and (6) – think obligations tinged with fraud or malice – are not automatically 

excluded from discharge. Creditors holding claims of this nature must seek affirmative relief to 

have the debt deemed nondischargeable by commencing an adversary proceeding against the 

debtor within the times fixed by Fed. R. Bankr. P. 4007.  

 Practice Tip:  Under the Bankruptcy Code, Section 523(a)(5) debts (e.g. alimony) and 

Section 523(a)(15) debts for non-support obligations (e.g. property settlements) stemming from a 

divorce proceeding are designed to survive discharge without the need to file an adversary 

proceeding seeking to declare the debt nondischargeable. Don’t fall in this trap. If a former 

spouse/creditor/client believes they hold a debt for a marital obligation under 523(a)(5) and/or 

(15), they should request debtor’s counsel enter into an agreed order at the outset of the case 

acknowledging the nature of the debt and declaring it nondischargeable under the appropriate 

section(s).  If any dispute over the characterization of the debt arises, then file a complaint to 

determine dischargeabilty of the debt.  The benefit of obtaining a Bankruptcy Court order 

                                                             
4 11 U.S.C. § 523(a)(1). 
5 11 U.S.C. § 523(a)(2). 
6 11 U.S.C. § 523(a)(3). 
7 11 U.S.C. § 523(a)(4). 
8 11 U.S.C. § 523(a)(5). 
9 11 U.S.C. § 523(a)(6). 
10 11 U.S.C. § 523(a)(15). 
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declaring your debt to be a nondischargeable marital obligation cannot be overstated as it will 

eliminate the need for any future litigation before a state court judge seeking a determination of 

the parties’ rights post-bankruptcy; a task most trial courts are loath to undertake with good 

reason given federal bankruptcy law controls this determination. 

 

 3. Timing of Discharge Varies By Bankruptcy Chapter 

 In a Chapter 7 case, the Bankruptcy Court typically enters a debtor’s order of discharge 

upon expiration of the time fixed for filing a discharge complaint which is 60 days after the first 

date set for the meeting of creditors under § 341(a).  Fed. R. Bankr. P. 4004(a). 

 The discharge of a Chapter 13 debtor will be entered as soon as practicable after 

completion of all payments under a confirmed plan (maximum length: 60 months), and in the 

case of a debtor who is required by a judicial or administrative order, or by statute, to pay a 

domestic support obligation after such debtor certifies that all amounts payable under such order 

or such statute that are due on or before the date of the certification (including amounts due 

before the petition was filed, but only to the extent provided for by the plan) have been paid. 11 

U.S.C. § 1328. 

 

B. 11 U.S.C. § 523(A)(5) - DEBTS IN THE NATURE OF ALIMONY, 
MAINTENANCE OR SUPPORT ARE NOT DISCHARGEABLE  

 IN BANKRUPTCY  

 1. Domestic Support Obligations  

 Preserving the sanctity of alimony and support as a nondischargeable debt in bankruptcy 

has long been a staple of public policy. The Bankruptcy Abuse Prevention and Protection Act of 

2005 (“BAPCPA”) bolstered this goal by introducing a new defined term into bankruptcy 

vernacular: the Domestic Support Obligation.   

 Section § 523(a)(5) states that a debt for a “domestic support obligation” (“DSO”) is 

nondischargeable in bankruptcy.  A DSO is defined in 11 U.S.C. § 101(14A) as a debt that 

accrues before, on, or after the date of the order of relief, including interest that accrues on that 

debt as provided under applicable nonbankruptcy law, and is: 
(i) owed to or recoverable by a spouse, former spouse, child of the debtor or 

such child’s parent, legal guardian, responsible relative or a governmental 
unit; 



Section IV-4 
  (Revised 12/31/18) 

 

 

(ii) in the nature of alimony, maintenance or support (including assistance 
provided by a governmental unit) without regard to whether such debt is 
expressly so designated; 

(iii) established or subject to establishment before, on or after the date of the 
order for relief by a separation agreement, divorce decree or property 
settlement agreement, an order of a court of record, or a determination 
made in accordance with non-bankruptcy law by a governmental unit; and 

(iv) not assigned to a nongovernmental entity11, unless that obligation is 
assigned voluntarily by the spouse, former spouse, child of the debtor, or 
such child’s parent, legal guardian, or responsible relative for the purpose 
of collecting the debt.   

 All four elements must be satisfied for a debt to qualify as a DSO.  In what is otherwise 

an expansive definition designed to capture most obligations stemming from a divorce 

proceeding, the requirement that the debt be “in the nature of alimony, maintenance or support” 

creates fertile ground for litigation in bankruptcy given the consequences on the rights of the 

parties. 12  Depending on the particular chapter of the debtor’s case, a Bankruptcy Court 

determination that a debt fails to pass the DSO test can be the difference between the debt 

surviving bankruptcy or being washed away like any other garden-variety unsecured liability.  

 

 2. Is the Marital Obligation a DSO? 

 BAPCPA broadened the protection for marital obligations in the nature of support by 

incorporating the former version of § 523(a)(5) into the definition of a DSO.   As a result, courts 

routinely rely on pre-BAPCPA cases to decide whether a debt is in the nature of alimony, 

maintenance or support post-BAPCPA. 13  This determination remains a federal, rather than a 

state, question with the non-debtor carrying the burden of establishing an obligation is a DSO 

under 11 U.S.C. § 523(a)(5). In re Calhoun, 715 F.2d 1103, 1111 (6th Cir. 1983). 

 In Calhoun, the Sixth Circuit provided an analytical framework for determining whether 

an obligation "is actually in the nature of alimony, maintenance, or support," even though it is 

not so designated.  Calhoun involved a continuing obligation imposed in a separation agreement 

under which the debtor agreed to assume five joint marital obligations and hold his ex-spouse 

                                                             
11 The term “entity” includes person, estate, trust, governmental unit, and U.S. Trustee. 11 U.S.C. § 101 (15). 
12 See David Cox, “Demystifying Domestic Support Obligations in bankruptcy,” Virginia Lawyer 30-33, February 
2016. 
13 See Diane Brazen Gordon, “Marital Debt Disputes in Chapter 13: Is the Debt a DSO,” ABI Journal 60-61, 80, 
March 2014. 
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harmless on the debts. Id. 715 F.2d at 1105. The Court found that a hold harmless obligation 

could constitute nondischargeable support although not paid directly to the former spouse and 

announced a four-part test for determining whether an obligation not denominated as alimony or 

maintenance was actually in the nature of support and thus nondischargeable:  

 (i) “First, the obligation constitutes support only if the state court or parties intended 

to create a support obligation.  

 (ii) Second, the obligation must have the actual effect of providing necessary support.  

 (iii) Third, if the first two conditions are satisfied, the court must determine if the 

obligation is so excessive as to be unreasonable under traditional concepts of support.  

 (iv) Fourth, if the amount is unreasonable, the obligation is dischargeable to the extent 

necessary to serve the purposes of federal bankruptcy law.” In re Fitzgerald, 9 F.3d 517, 520 (6th 

Cir. 1993) (citing Calhoun, 715 F.2d at 1109-10).  

 

 3. Deference to State Court 

 Unlike Calhoun, where it was necessary to determine whether something not expressly 

labeled as support in the divorce decree was really support, in Fitzgerald v. Fitzgerald (In re 

Fitzgerald), 9 F.3d 517 (6th Cir. 1993), the Sixth Circuit addressed whether something labeled as 

alimony was really alimony and not, for example, a property settlement in disguise. Id. 9 F.3d at 

521.  

 Asserting that his ex-wife, who had become self-supporting, did not presently need the 

monthly $1,500.00 payments he had been making under an agreement incorporated into a state 

court divorce decree, the debtor-spouse in Fitzgerald maintained that an obligation denominated 

as alimony actually was not in the nature of support. Id., 9 F.3d at 521.  The Fitzgerald court 

began its analysis by expressing the view that Calhoun had been too expansively applied by 

bankruptcy courts. Id. 9 F.3d at 520.  Noting that Calhoun's "present needs" test had been 

criticized as "undue federal interference with state court domestic authority," the court explained 

that the Calhoun decision was "not intended to intrude into the states' traditional authority over 

domestic relations . . . ." Id. 9 F.3d at 520-21.  Because the monthly payments in question bore at 

least two earmarks of a traditional alimony award - (1) they were intended to permit the non-

debtor spouse to achieve a standard of living compatible with what she might expect were the 

marriage to continue; and (2) they terminated upon remarriage - the Sixth Circuit held that the 

payments were nondischargeable under § 523(a)(5). Id. 9 F.3d at 521. Fitzgerald thus stands for 
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the proposition that a state court's alimony award is entitled to deference when the obligation is 

clearly so designated and structured.  In re Hammermeister, 270 B.R. 863, 872 (Bankr. S.D. 

Ohio 2001) (citing In re Sorah, 163 F.3d 397, 401 (6th Cir. 1998). 

4. Traditional State Law Indicia Consistent with a Support Obligation 

 In Sorah, the Sixth Circuit again considered the dischargeability of marital obligations, 

this time in the context of a case in which the debtor-spouse's monetary obligation was labeled 

"monthly maintenance." Sorah, 163 F.3d at 401.  Despite this label, the debtor-spouse asserted - 

and the bankruptcy court found - that the monthly $750.00 payments were actually a disguised 

property distribution. Id. 163 F.3d at 400.  The Sixth Circuit reversed the bankruptcy court, 

holding that the monthly maintenance award was nondischargeable under § 523(a)(5). Id. 163 

F.3d at 403.  Stating that” if something looks like a duck, walks like a duck, and quacks like a 

duck, then it is probably a duck," the Sixth Circuit directed bankruptcy courts in determining 

whether an award is actually support to "first consider whether it 'quacks' like support." Id. 163 

F.3d at 401.  Specifically, a bankruptcy court should look to the traditional state law indicia 

consistent with a support obligation Id.  These include, but are not necessarily limited to:  

 (i)  a label such as alimony, support, or maintenance in the decree or agreement;  

 (ii)  a direct payment to the former spouse, as opposed to the assumption of a third-

party debt; and  

 (iii)  payments that are contingent upon such events as death, remarriage, or eligibility 

for Social Security benefits. Id.; Hammermeister, 270 B.R. 863, 872-873; see also Fitzgerald, 9 

F.3d 517, 521 (6th Cir. 1993). 

 

5. Determination of Support Obligation Not Limited to Traditional Indicia 

When a bankruptcy court determines whether an award constitutes a nondischargeable 

obligation for support under § 523(a)(5), it need not limit its analysis to consideration of the 

three traditional indicia, but also may look to other factors. Sorah, 163 F.3d at 401.  Other indicia 

of a support obligation include:  

(i)  the disparity of earning power between the parties;  

(ii)  the need for economic support and stability;  

(iii)  the presence of minor children; and  
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(iv)  marital fault.  

In re Bailey, 254 B.R. 901, 906 (B.A.P. 6th Cir. 2000); In re Luman, 238 B.R. 697, 706 
(Bankr. N.D. Ohio 1999) (citing In re Singer, 787 F.2d 1033, 1035 (6th Cir. 1986)).  

Bailey involved a state court divorce decree that required the debtor-spouse to assume 

mortgage and credit card debts, and ordered the parties to sell certain personal property with the 

proceeds to be used for the care and maintenance of the debtor's wife and children. Bailey 254 

B.R. at 903-904.  The bankruptcy court had entered an order holding the debts nondischargeable 

and ordering the sale of the personal property. On appeal, the debtor argued that the obligations 

were not in the nature of support. Id.  The Sixth Circuit Bankruptcy Appellate Panel (the "BAP") 

affirmed the bankruptcy court. The BAP noted that the state court had repeatedly labeled the 

award as maintenance, support, and alimony. Id. 254 B.R. at 905.  The BAP also pointed out that 

the state court had found a disparity in income between the parties, that the debtor's wife was 

unable to obtain a higher-paying job due to her obligation to care for their children, one of whom 

was disabled, and that she would have to pay the mortgage and credit card debts absent the 

debtor's assumption of those debts, thereby adversely affecting her ability to support herself and 

the children. Id.  Upon consideration of the traditional state law indicia of support identified by 

the Sixth Circuit in Sorah, the BAP concluded that the bankruptcy court had correctly 

determined the debtor's obligation to be nondischargeable support. Hammermeister, 270 B.R. 

863, 873. 

 In Bullock v. Hodge, 265 B.R. 908 (Bankr. N.D. Ohio 2001), the bankruptcy court 

reached the same conclusion on similar facts. There, the debtor filed bankruptcy after a divorce 

in which he was ordered to pay a jointly incurred marital debt. Id. 265 B.R. at 909.  Under the 

divorce decree, the parties expressly waived any claim against each other for spousal 

support. Id. 265 B.R. at 910. The debtor's former wife filed a dischargeability complaint, alleging 

that the debtor's assumption of the debt was in the nature of support and therefore 

nondischargeable under § 523(a)(5).  The Hodge court ruled that: 

“Given the admonition in In re Sorah that a bankruptcy court should not second-
guess state court support obligations, [the Court] can see no reason why the tenets 
set forth in In re Sorah should not be equally applicable to the situation where, as 
in this case, it was specifically stated that no alimony would be awarded to either 
Party. Stated in more precise legal terms,  when a divorce decree or separation 
agreement holds that no spousal support shall be awarded to either party, any 
obligations contained therein should be viewed as a property settlement -- and 
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thereby subject to 11 U.S.C. § 523(a)(15) - unless it can be clearly and 
unequivocally shown by the context of the divorce decree or separation agreement 
that it was the intent to create a support obligation.” Hodge, 265 B.R. at 912. See 
also. In re Findley, 245 B.R. 526, 528 (Bankr. N.D. Ohio 2000) (concluding that 
debtor-husband's hold harmless obligation was not excepted from discharge 
under § 523(a)(5) where state court divorce decree provided that neither spouse 
was obligated to pay spousal support and noting that "under recent Sixth Circuit 
authority . . .  the court is constrained to give substantial weight to the 
characterization of the financial arrangement . . . made by the parties and the 
domestic relations court").  Hammermeister, 270 B.R. 863, 875. 

 6. Are Attorneys’ Fees Domestic Support Obligations? 

To the chagrin of many family law practitioners, the term “attorney” is glaringly absent 

from the definition of a DSO in 11 U.S.C. § 101(14A).  The majority of bankruptcy courts, 

including the Sixth Circuit, have rejected this exclusion as determinative of whether an 

attorney’s fees are entitled protection in bankruptcy as a nondischargeable DSO.  In lieu of a 

literal reading of the definition, courts assess whether the debtor’s payment of attorneys’ fees has 

“the effect of providing support to the spouse under a third-party beneficiary analysis, thus 

examining the substance of the obligation over its form.” In re Micek, 473 B.R. 185, 189 (Bankr. 

E.D. Ky. 2012).  Termed the “support-obligation approach,” the creditor is not the focus of the 

dischargeability analysis.  Instead, “it is the nature of the debt, rather than the identity of the 

creditor, that controls."  Micek, 473 B.R. at 190 (relying on In re Kassicieh, 467 B.R. 445 

(Bankr. S.D. Ohio 2012)(holding debtor's obligation for guardian ad litem fees have the effect of 

providing support and constitute a domestic support obligation). 

Practice Tip:  Effectively drafting attorney fee provisions in domestic-relations orders is 

the most efficient way to ward off costly litigation and insulate attorneys’ fees from being 

discharged in bankruptcy.  Suggested approaches include awarding the fees directly to an ex-

spouse and mandate that the fees be paid from the client to the attorney.  Additionally, expressly 

note the independent obligation of the client ex-spouse to make payment of these fees to the 

attorney if the debtor ex-spouse fails to satisfy the obligation required by the order.14  

 

 

                                                             
14 See Jacy Rush, “The Dischargeability of Attorneys’ Fees Ordered as Part of DSOs in Chapter 7 Cases,” ABI 
Journal 40-41, 69, September 2017. 
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C. DISCHARGEABILITY OF MARITAL OBLIGATIONS THAT ARE NOT 
ALIMONY, MAINTENANCE OR SUPPORT - 11 U.S.C. § 523(A)(15)  

1. Non-Domestic Support Obligations 
 
A debt that falls outside the definition of a DSO can still avoid discharge by virtue of 11 

U.S.C. § 523(a)(15) which provides that an individual debtor does not receive a discharge from 

any debt “to a spouse, former spouse, or child of the debtor and not of the kind described in 

paragraph (5) that is incurred by the debtor in the course of a divorce or separation or in 

connection with a separation agreement, divorce decree or other order of a court of record, or a 

determination made in accordance with State or territorial law by a governmental unit.” 11 

U.S.C. § 523(a)(15). 

Section 523(a)(15) is meant to capture those non-support obligations flowing from a 

court’s orders or final decree in a divorce proceeding (e.g. property settlements and hold-

harmless agreements) with the qualification that they must be owed to a spouse, former spouse or 

child of the debtor.  A limitation, no doubt, of keen importance to family law practitioners.  

 
2. Hold Harmless Clauses 

Under § 523(a)(15), many courts have held that there must be “hold harmless” or other 

indemnification language in a divorce decree in order for one spouse to be obligated to avoid 

discharge. See In re LaRue, 204 B.R. 531, 535 (Bankr. E.D. Tenn. 1997).  

Hold-harmless agreements and indemnity provisions contained in divorce decrees are 

often characterized as nondischargeable support awards in bankruptcy, although the underlying 

debts to third parties may still remain dischargeable. In re Bailey, 254 B.R. 901. Tennessee 

courts have held both (1) that debts owed to third parties may not qualify for nondischargeability 

under § 523(a)(5) and (a)(15) without a hold-harmless provision creating the debt to the ex-

spouse and (2) that those same debts may qualify for nondischargeability. See In re LaRue, 204 

B.R. at 535 (“In the absence of a ‘hold harmless’ provision, a former spouse who is called upon 

to pay a claim owed to a creditor but included as a debt that the debtor was supposed to pay will 

find that debt dischargeable”), but cf., In re Crawford, 262 B.R. 435, 441–42 (Bankr. E.D. Tenn. 

2001) (court looked “beyond the presence or absence of indemnification language ... to 

determine whether a debt was ‘incurred by’ the debtor in the course of the marital dissolution.”). 

Although there are cases indicating that an obligation can still be nondischargeable 
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“notwithstanding that the debt is payable to a third party and the Separation Agreement lacks 

hold harmless or other indemnification language,” In re Gibson, 219 B.R. 195, 203 (B.A.P. 6th 

Cir. 1998), in light of the fact that courts are split on the issue, the inclusion of a hold-harmless 

provision may better ensure that the debt is deemed nondischargeable pursuant to § 523(a)(15). 

 

D. TREATMENT OF MARITAL OBLIGATIONS IN CHAPTER 7 V. 
CHAPTER 13 

 
1. Chapter 7 

In a case under Chapter 7, the difference between a domestic support obligation under 

§ 523(a)(5), and the non-domestic support obligations arising under the catch-all provision of 

§ 523(a)(15), is immaterial as both are nondischargeable in bankruptcy.  The affirmative 

defenses formerly available under § 523(a)(15), opening the door to a discharge of obligations 

borne from property settlements have been eliminated by BAPCPA in an effort to reduce the 

appeal of seeking bankruptcy protection under Chapter 7 by broadening nondischargeability. 

 
2. Chapter 13: Non-DSOs Are Dischargeable 

  The disparate treatment of a DSO and a non-DSO in Chapter 13 is stark due to the 

broader discharge available to a debtor under 11 U.S.C. § 1328(a).  Debts dischargeable in a 

Chapter 13 include debts for willful and malicious injury to property (as opposed to a person), 

debts incurred to pay nondischargeable tax obligations, and non-domestic support obligations 

arising under 11 U.S.C. § 523(a)(15).  

 Given the scope of the Chapter 13 discharge, ensuring that the claims owed to a former 

spouse are treated as a DSO in the debtor’s Chapter 13 plan is of paramount importance.  A DSO 

is considered a priority claim under § 507(a)(1)(A) and entitled to payment in full under the 

debtor’s Chapter 13 plan pursuant to § 1322(a)(2).  Failure to stay current in the payment of a 

DSO constitutes grounds to deny confirmation of a debtor’s proposed plan under § 1322(a)(8) 

and grounds for dismissal under § 1307(c)(11).  A Chapter 13 debtor’s right to a discharge is 

contingent upon completion of all payments under his plan and certification to the Bankruptcy 

Court that all DSO obligations coming due during the case have been paid in full.  

 On the opposite end of the spectrum, non-DSO claims owed to a former spouse can be 

treated as a general unsecured claim in Chapter 13 and relegated to the bottom rung of the 
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priority scale established by the Bankruptcy Code.  Holders of claims in this class will only be 

entitled to the remnants of the debtor’s monthly disposable income remaining after all other 

creditors are paid which routinely leads to a recovery equivalent to pennies on the dollar with the 

balance of the claim discharged at the conclusion of the case. 

 Practice Tip:  Deadlines matter in Bankruptcy Court. Creditors with adequate notice of a 

proposed Chapter 13 plan that neglect to object to confirmation or appeal a confirmation order 

are generally bound by the terms of the confirmed plan.15  For this reason, if a client receives 

notice of a Chapter 13 case filed by their former spouse, it is imperative to take action to protect 

their interests.  Failure to file a proof of claim or contest confirmation of the proposed plan can 

lead to harsh results so engage local bankruptcy counsel in the district of the filing to assess the 

case. They will likely know the debtor’s counsel and be able to resolve any issues with the 

treatment of your client’s claim without the necessity of litigation. 

                                                             
15 See United Student Aids Funds, Inc. v. Espinosa, 130 S. Ct. 1367 (2010). 


