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 INTRODUCTION 

 Judge Don R. Ash was a long-time contributor to the Alimony Bench Book, and, while 

he stepped aside in recent years from his duties with this publication, his attached checklist for 

findings of fact and conclusions of law remains as useful as ever. Judge Ash traced the checklist 

to attending the Judicial Academy in 1994, where he received a memorandum prepared by Judge 

Bill Swann which helped Judge Ash make findings of facts and conclusions of law in regard to 

divorce cases.  He modified the checklist during his time on the bench, specifically with regard 

to alimony, and made other additions with the help of Professor Janet Richards and Attorney 

Amy Amundsen. 

 Because the checklist remains largely in the form penned by Judge Ash, he continues to 

deserve the credit for its preparation.   

 This Chapter is reviewed and edited each year by the Alimony Bench Book Committee to 

provide any appropriate changes and/or updates.  The 2017 and 2018 versions were edited by 

Judge Mary L. Wagner.  
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VI. CHECKLIST FOR FINDINGS OF FACTS AND CONCLUSION OF LAW IN 
 REGARDS TO ALIMONY 
 
 A. FACTORS FOR CONSIDERATION REGARDING SPOUSAL SUPPORT 

 The legislature has directed Tennessee courts to consider twelve factors in awarding 

spousal support.(Tenn. Code Ann. § 36-5-121(i) (2018).  Of the twelve factors, the Court in this 

case wishes particularly to emphasize the following factors: 
 
YES NO 

___ ___ (1) The relative earning capacity, obligations, needs, and financial resources   

  of each party, including income from pension, profit sharing or retirement   

  plans and all other sources; 

___ ___ (2) The relative education and training of each party, the ability and opportunity 

of each party to secure such education and training, and the necessity of a party to 

secure further education and training to improve such party's earning capacity to a 

reasonable level; 

___ ___ (3) The duration of the marriage; 

___ ___ (4) The age and mental condition of each party; 

___ ___ (5) The physical condition of each party, including, but not limited to,   

  physical disability or incapacity due to a chronic debilitating disease; 

___ ___ (6) The extent to which it would be undesirable for a party to seek    

  employment outside the home because such party will be the primary residential  

  parent of a minor child of the marriage; 

___ ___ (7) The separate assets of each party, real and personal, tangible and    

  intangible; 

___ ___ (8) The provisions made with regard to the marital property as defined in  

  § 36-4-121; 

___ ___ (9) The standard of living of the parties established during the marriage; 

___ ___ (10) The extent to which each party has made such tangible and intangible 

contributions to the marriage as monetary and homemaker contributions, and 

tangible and intangible contributions by a party to the education, training or 

increased earning power of the other party; 

___ ___ (11) The relative fault of the parties in cases where the court, in its discretion, 

  deems it appropriate to do so; and 
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___ ___ (12) Such other factors, including the tax consequences to each party, as are 

  necessary to consider the equities between the parties 

 The court may consider four types of alimony scenarios when awarding spousal support: 

transitional alimony, rehabilitative alimony, alimony in solido and alimony in futuro.1  

Transitional alimony is intended to be used to “close in the gap” or “adjust to the realities of the 

divorce”, but where rehabilitative alimony would not be appropriate.  The concept of 

rehabilitation is intended to allow a spouse to achieve, with reasonable effort, an earning capacity 

to have a standard of living comparable to that of the marriage or that of the other spouse after 

the divorce.  Alimony in futuro and alimony in solido are two forms of a long-term or more 

open-ended support. Burlew v. Burlew, 40 S.W.3d 465 (Tenn. 2001).  Whether the spousal 

support is to be alimony in futuro or alimony in solido is determined by either the definiteness 

(in solido) or indefiniteness (in futuro) of the sum of alimony ordered to be paid at the time of 

the award. Burlew v. Burlew, 40 S.W.3d 465 (Tenn. 2001), (citing Waddey v. Waddey, 6 

S.W.3d 230, 232 (Tenn.1999).  McKee v. McKee, 655 S.W.2d 164, 165 (Tenn.Ct.App. 1983)). 

 In awarding alimony, T.C.A. §36-5-102(a) provides that “the court may decree to the 

spouse who is entitled to…alimony…such part of the other spouse’s real and personal estate as it 

may think proper. In doing so, the court may reference and look to the property that either party 

received by the other at the time of the marriage, or afterwards, as well as to the separate 

property secured to either by marriage contract, or otherwise.” 

 The Tennessee legislature has demonstrated a preference for an award of rehabilitative 

alimony to rehabilitate an economically disadvantaged spouse.   The legislative purpose behind 

the preference for rehabilitative alimony is to rehabilitate a spouse to achieve, with reasonable 

effort, an earning capacity that achieves a standard of living comparable to that during the 

marriage or the standard of living expected of the other spouse after the divorce. 

 There is no absolute formula that must be followed, however, the Supreme Court in 

Aaron v. Aaron, 909 S.W.2d 408 (Tenn. 1995), set out several guiding principles: 
(1)  The real need of the spouse seeking the support is the single most important 
factor; (Citing Cranford v. Cranford, 772 S.W.2d 48 (Tenn. Ct. App. 1989)). 
(2)  In addition to the need of the disadvantaged spouse, the courts most often 
consider the ability of the obligor spouse to provide support; (Citing Cranford v. 
Cranford, 772 S.W.2d 48 (Tenn. Ct. App. 1989)). 
(3)  Further, the amount of alimony should be determined so that the party 
obtaining the divorce is not left in a worse financial situation then he or she had 

                                                
1 For a more detailed discussion of the types of alimony and the factors, please see Section I of the Alimony Bench 
Book.  
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before the opposite party's misconduct brought about the divorce (Burlew v. 
Burlew, 40 S.W.3d 465, 469 (Tenn. 2001) citing Aaron v. Aaron, supra); and 
(4)  While alimony is not intended to provide a former spouse with relative 
financial ease, we stress that alimony should be awarded in such a way that the 
spouses approach equity. 

  
 Although each of the 12 factors must be considered when relevant to the parties, “ ‘the 

two that are considered the most important are the disadvantaged spouse’s need and the obligor 

spouse’s ability to pay.’ ” Gonsewski v. Gonsewski, 350 S.W.3d 99, 110 (Tenn. 2011)(citing 

Riggs, 250 S.W.3d at 457). In determining need and ability to pay, the trial court may consider 

earning capacity and not just actual earnings.  Kanka v. Kanka, No. M2016-01807-COA-R3-CV, 

2018 WL 565841 (Tenn. Ct. App. Jan. 25, 2018). 

 The cost of health care is a proper expense item to consider when awarding alimony.  The 

court may order one party to obtain or maintain health insurance on the other spouse and may 

order payment of the premiums and health costs not covered.  T.C.A. § 36-5-121 (k).   Storey v. 

Storey, 835 S.W. 2d 593 (Tenn. Ct. App. 1992). 

 One way to guarantee alimony payments is with life insurance on the life of the obligor.  

The court may order one party to designate the other party as beneficiary under existing policies.  

T.C.A. § 36-5-121(l)(2018).   The Court can also order the acquisition and maintenance of such 

policies.   

 In determining the nature and the amount of alimony to be paid, the court should set an 

amount certain, as opposed to a percentage of obligor’s income.  Bettis v. Bettis, No. E2016-

00156-COA-R3-CV, 2016 WL 6161559, 2016 Tenn. App. LEXIS 783(Tenn. Ct. App. Oct. 24, 

2016).   

 In setting the amount of alimony to be paid, include specific findings pursuant to Tenn. 

R. Civ. P. Rule 52.01 to support that amount and duration.  These findings should include 

findings on income, findings as to reasonableness of expenses, findings as to need and ability to 

pay, findings as to whether rehabilitation is feasible and whether an award of rehabilitative or 

transitional alimony would be appropriate. 
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 B.  THIS IS A CASE FOR TRANSITIONAL ALIMONY 

Yes No 

____     ____ 

 This type of alimony was created by T.C.A. 36-5-121(g)(1).  It is to be used when 

rehabilitation is not necessary but one party needs assistance adjusting to the economic 

consequence of a divorce. 

1. Payable for a determinate period of time. 

2. Terminates upon the death of the recipient. 

3. Terminates on the death of payor (unless specifically stated) or upon some 

occurrence of other specifically stated conditions such as but not limited to 

cohabitation or remarriage of the party. 

4. Unmodifiable except by agreement of the parties in an initial order or by the court 

in an initial order, or if the alimony recipient lives with a third person, in which 

case a rebuttable presumption is raised that the third person is contributing to the 

support of the recipient, or the recipient is contributing to the support of the third 

person, and therefore the court should suspend all or part of the alimony obligation 

of the former spouse. 

5. Can be awarded with other types of alimony, except rehabilitative alimony. 

ELEMENTS 
a) One spouse is temporarily economically disadvantaged relative to the other 

spouse (T.C.A. 36-5-121(g)(1)).  
b) One spouse needs funds to help “bridge the gap” from the time of the 

divorce to a certain time in the future.   
c) Used to soften the “economic blow” of divorce. 

CHECKLIST FOR TRANSITIONAL ALIMONY 

YES NO 

___ ___ (1) The amount per month $   ; 

___ ___ (2) The rationale for the amount (must be read into the record) 

            

            

            

           ;  
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___ ___ (3) The duration of the amount and rationale for duration 

            

            

            

           ; 

___       ___  (4) The transitional alimony shall terminate upon the death of the recipient; 

___       ___  (5) This transitional alimony shall terminate upon the  

                  death of the payor 

                  cohabitation of the payee 

                   remarriage of payee 

___       ___  (6) This transitional alimony shall             or shall not           be modified. 

 

            C. THIS IS A CASE FOR REHABILITATIVE ALIMONY 

YES NO 

____ ____ 

 The question is whether, in light of all the circumstances, can the spouse rehabilitate 

themselves to achieve, with a reasonable effort, an earning capacity that will permit the 

economically disadvantaged spouse’s standard of living after the divorce to be reasonably 

comparable to the standard of living during the marriage or to the post divorce standard of living 

expected to be available to the other spouse. T.C.A. 36-5-121(e)(1)(2018).  If the answer to the 

foregoing question is negative, the court should award alimony in futuro or alimony in solido, as 

it deems appropriate.  The General Assembly has adopted rehabilitative alimony as the 

presumptive preference.  Tenn. Code Ann. § 36-5-121(d)(2)(2018). 

(1) Rehabilitative alimony is designed to temporarily support the disadvantaged spouse 

for the amount of time it will take to rehabilitate the recipient to such an extent that he or she can 

achieve, with a reasonable effort, an earning capacity that will permit that spouses standard of 

living after the divorce to be reasonably comparable to the standard of living or to the post 

divorce standard of living expected to be available to the other spouse. 

(2) Rehabilitative alimony terminates upon the death of the recipient.   Rehabilitative 

alimony shall also terminate upon the death of the payor unless otherwise specifically stated.  

T.C.A. § 36-5-121(e)(3). 
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(3) Rehabilitative alimony is subject to modification for the duration of the award upon a 

showing of substantial and material change in circumstances. T.C.A. § 36-5-121(e)(2)(2018). To 

be extended or increased, the recipient has the burden to prove that all reasonable efforts at 

rehabilitation have been made and have been unsuccessful.   

(4) Rehabilitative alimony can be awarded with other types of alimony with the exception 

of Transitional alimony. 

ELEMENTS 

 (a) One spouse is economically disadvantaged relative to the other spouse. T.C.A. § 36-5-

121(e)(1)(2018). 

 (b) After a limited amount of time through additional training or education, the 

disadvantaged spouse is likely to increase appreciably his or her earning power or ability to 

accumulate capital assets so as to remedy the existing economic disadvantage, relative to the 

other spouse. Smith v. Smith, 912 S.W.2d 155 (Tenn. App. 1995), appeal denied. 

 (c) If rehabilitation of the disadvantaged spouse is feasible, then temporary rehabilitative 

alimony should be awarded. T.C.A. § 36-5-121(d)(2)(2018). 

 (d) The factors used to determine if rehabilitation is feasible are those set out in 36-5-

121(d)(3). 
  1. Education 
  2. Employment history, and 
  3. Standard of living during the marriage.  Aaron v. Aaron, 909 S.W.2d 408  
     (Tenn. 1995). 
  
CHECKLIST FOR REHABILITATIVE ALIMONY 

 (1) The amount per month $________________________ 

 (2) The rationale for amount (read into the record) 

(Describe the standard of living the parties enjoyed during the marriage or the post 

divorce standard of living expected to be available to the spouse.) 

 (3) The duration                                                                                     . 

 (4) The rationale for duration (read into the record) 

(Describe the training and or steps necessary for rehabilitation, including length of time 

and cost) 

            . 

 (5) The rehabilitative alimony shall _____ or shall not _____ terminate upon the death of 

the obligor      .  (check one) 
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(6) Any requirements to receive rehabilitative alimony.  See Treadwell v. Lamb, No. 

M2015-01391-COA-R3-CV, 2017 WL 945940 (Tenn. Ct. App. Jan. 19, 2017)(Affirming 

requirement that wife actively pursue a teaching degree). 

 

 D. THIS IS A CASE FOR ALIMONY IN SOLIDO (LUMP-SUM ALIMONY) 

YES NO 

_____ _____ 

 (1) Alimony in solido is designed to accomplish a stated result within a limited time and 

not be modifiable. 

 (2) It is a definite, fixed amount, payable in either lump sum or periodic payments. 

 (3) Can be awarded with other types of alimony, when there is property of which to 

award this alimony. 

ELEMENTS 

 (a) One spouse is economically disadvantaged relative to the other spouse. T.C.A. § 36-5-

121(d)(3). 

 (1) After a limited amount of time the disadvantaged spouse will no longer be in 

need of support from the former spouse. 

 (2) The disadvantaged spouse has already attained job security and only needs    

support temporarily.  Brown v. Brown, 913 S.W.2d 163 (Tenn. App. 1994), 

appeal denied. 

CHECKLIST 

 (1) The amount awarded                   . 

 (2) The payment schedule ____________________________________________            . 

 (3) The property awarded          

                       . 

 (4) The rationale for the award        

                      . 

 (5) Post Judgment Interest. (post judgement interest for alimony should be awarded 

pursuant to Tenn. Code Ann. § 47-14-121). 
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 E. THIS IS A CASE FOR SUPPORT ON A LONG-TERM BASIS  
  (IN FUTURO OR PERIODIC ALIMONY) 

YES NO  

____ ____ 

 The purpose of alimony in futuro is to provide financial support to a spouse who cannot 

be rehabilitated. Anderson v. Anderson, No. M2005-02029-COA-R3-CV, 2007 WL 957186, 

2007 Tenn. App. LEXIS 175 (Tenn. Ct. App. Mar. 29, 2007), (Citing Burlew v. Burlew, 40 

S.W.3d 465, 468 (Tenn. 2001)).   

 (1) Alimony in futuro is designed to continue the support that was incident to the 

marriage relationship, and is appropriate when the spouse cannot be rehabilitated.  Rehabilitated 

means to achieve, with a reasonable effort a comparable standard of living to that during the 

marriage or which the other spouse will enjoy after the divorce. Tenn. Code Ann. § (f)(1)(2018). 

 (2) It is for an indefinite amount, payable in future periodic installments, and contingent 

upon the death or remarriage of the recipient and possibly on the death of the obligor or other 

contingencies as imposed by the court or statute. 

 (3) The recipient shall notify the obligor of the remarriage timely upon the remarriage.  

Failure to give notice will allow the obligor to recover all payments made after the date of the 

remarriage. 

 (4) Although the total amount is indefinite, the periodic payments should be of a definite 

amount and are subject to modification (both as to arrearages and future payments), based on a 

showing of a substantial and material change of circumstances arising after the divorce and not 

foreseen at the time of the divorce. T.C.A. § 36-5-121(f)(2)(a)(2018);  Proctor v. Proctor, No. 

M2006-01396-COA-R3-CV, 2007 WL 2471504, 2007 Tenn. App. LEXIS 565 (Tenn. Ct. App. 

May 9, 2007).  

 (5) If the recipient lives with a third person, a rebuttable presumption arises that the third 

person is contributing to the support of, or receiving support from, the recipient and, therefore, 

the court should suspend all or part of the alimony obligation of the former spouse. 

 (6) Alimony in futuro can be awarded with other types of alimony, even rehabilitative or 

transitional. T.C.A. 36-5-121(d)(1)(2018).  

ELEMENTS 

(a) One spouse is economically disadvantaged relative to the other spouse. T.C.A. § 36-5-       

121(f)(1)(2018). 
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 (b) Rehabilitation of the disadvantaged spouse is not feasible. T.C.A. § 36-5-

121(f)(1)(2018). 

 

CHECKLIST FOR ALIMONY IN FUTURO: 

(1) The amount of the award $     per month; 

(2) This award does ____ or does not ____ terminate upon the death of the 

 obligor; (check one) 

(3) Alimony shall terminate upon death or remarriage of the recipient [additional  

 contingencies] (or __________, whichever occurs first); 

(4) The court foresees the following at the time of this award, which facts will not justify a  

sufficient change of circumstances to support a petition to modify the current alimony   

award (i.e., retirement of obligor, earnings or increased earnings of recipient, adult child   

living in recipient’s home, etc.)          

             . 

 
 F. FACTUAL FINDINGS TO INCLUDE IN ANY ALIMONY DECISION 

(1)Each party’s actual current earnings, any known changes to future earnings or earning 

capacity. 

(2)The parties’ ages and how that affects your decision.  

(3)If you are finding someone voluntarily underemployed state so.  

Each party’s need. State what expenses you are considering, which ones you find 

reasonable or unreasonable. 

(4)Describe any mental and/or physical health issues that affect your decision.   

(5)State if you are considering fault and why or why not. 

(6)State if there is evidence in the record that additional training/education would 

increase an earning capacity.  

(7)State if there is anything that limits or prevents a party from working. 

(8)Make a finding whether rehabilitation is feasible or not. 

(9)Detail any other factors you consider in making your ruling.  
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 G.  ISSUES OF TAX DEDUCTION AND BANKRUPTCY 

 Under the Tax Cuts and Jobs Act of 2017,  alimony payments are no longer deductible 

for Final Divorce Decrees entered after December 31, 2018, or which are amended specifically 

to address the change in taxability.  Even though alimony will no longer be deductible in new 

decrees entered after January 1, 2019, the Court may still consider the tax consequences of the 

alimony.  This includes the possibility of hearing from expert and/or determining the amount of 

alimony based upon the tax affected amount.   

 Alimony payments under existing decrees will continue to be deductible (see 

requirements below). IN SUM: Beginning January 1, 2019, alimony will not be tax 

deductible for the payor, nor taxable to the recipient.  Modified orders, after January 1, 

2019 will adhere to previous tax deductible/taxable treatment in the original orders, unless 

it is specified that the new tax treatment applies.   

 Accordingly, if the Court is modifying a previous order, the Court should make the 

following findings:  

1. Was the original award deductible by the payor and taxable to the payee. Yes_____ or 

No_______. If no, stop here, the modified award would not be deductible by the payor nor 

taxable to the payee.  If yes, continue on.   

2. Is the original Order regarding taxability grandfathered into the modification Order OR Does 

the Tax Cuts and Jobs Act of 2017 (26 U.S.C.A. §61(c)(2) apply to the modification Order (I.e. 

not deductible nor taxable)? 

3. If the original Order is grandfathered into the modification Order, the Editor suggests that the 

Court make the following additional findings:2 

  (1) whether the alimony payments will be includible as income to the recipient and 

deductible as alimony to the payor pursuant to IRS § 71(b); 

 (2) that the alimony is necessary for the support and maintenance of the spouse, and thus, 

not dischargeable in bankruptcy court; and  

 (3) whether the award of attorney fees as alimony is includible as income to the recipient 

and deductible as alimony to the payor pursuant to IRS § 71(b) (remember that alimony in solido 

“is not terminable upon the death or remarriage of the recipient or the payor.”  T.C.A. §36-5-

121(h)(3), and thus not deductible, so fees may be awarded as alimony in solido). 
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 In order for alimony payments to be deductible, however, the eight requirements of I.R.C. 

§ 71 must be satisfied. These requirements are as follows: 

YES NO 

___ ___ (1) Payments must be made in cash; 

___ ___ (2) Payments must be to a spouse or on behalf of a spouse; 

___ ___ (3) Payments must be made pursuant to a divorce or separation instrument; 

___ ___ (4) Payments may not be designated as non-qualifying alimony; 

___ ___ (5) Spouses may not be members of the same household; 

___ ___ (6) The payments must terminate upon the recipient's death; (alimony in solido 

does not terminate on death and is not subject to be includible as income to the 

recipient and deductible by the payor); 

___ ___ (7) Spouses may not file a joint return; and, 

___ ___ (8) Payments must not constitute child support. 
 
Include a finding that this is a domestic support obligation and thus, not dischargeable in 
bankruptcy pursuant to 11 U.S.C. § 523(a)(5).  
 
   

  H. ADDITIONAL ORDERS 

(1) A lien is imposed upon the following items of marital real property of the _________ 

as security for the payment of the spousal support  ____________________________________ 

______________________________________________________________________________

_____________________________________________________________________________. 

(2) As additional alimony necessary for the support and maintenance of spouse, the 

     shall pay the health insurance premiums for the      for a 

period of   months. (Note that, pursuant to T.C.A.§36-5-121(k)(2018), the court 

“may direct a party to pay the premiums for insurance insuring the health care costs of the other 

party, in whole or in part, for such duration as the court deems appropriate.”).  Depending on the 

life insurance premium, the obligor may have to file a gift tax return.  (See discussion in Section 

III).  

(3) As additional alimony necessary for the support and maintenance of spouse, the 

      shall pay the attorney fees of  $          in the amount of  

                                                                                                                                                       
2 It is not clear whether these findings are required.  However, out of an abundance of caution, this Editor suggests 
including these items to maximize the chance that it will be considered deductible/taxable by the I.R.S. 
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$___________________ as the court finds that the amount of attorneys fees are both reasonable 

and necessary.   

 (4) The amount of alimony and the alimony obligation itself is necessary for the support 

and maintenance of the recipient [including attorneys’ fees] and is not intended to be 

dischargeable in bankruptcy.  

(5) The obligor shall obtain and maintenance life insurance in the amount of 

 $   , naming the other spouse as beneficiary until the alimony is paid in full. 

(6) The life insurance policy insuring the obligor’s life shall be owned by the payee.. 

(7) The alimony payment shall be made by wage assignment. T.C.A. 36-5-121(m). 

 

 I. MODIFICATION CASES 

 In modification cases, once the court has determined that there is a substantial and 

material change of circumstances that permits the court to review the alimony obligation, the 

court should review the obligation using the same factors as it uses in establishing the original 

award, including need and ability to pay.  Material means that the change was unforeseen and 

unanticipated at the time of the original order.  

  

  


