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 VII.  ENFORCEMENT OF ALIMONY 

A. AUTHORITY OF THE DIVORCE COURT 

A divorce court has authority to enforce its decree by equitable and legal means. Divorce 

and separate maintenance are considered to be “in the nature of Chancery suits.” Richmond v. 

Richmond, 18 Tenn. 343, 344 (Tenn. 1837). 

In Tennessee, courts in divorce and support proceedings sit as courts of equity. Hoyle v. 

Wilson, 746 S.W.2d 665, 671 (Tenn. 1988) (citing Kizar v. Bellar, 241 S.W.2d 561, 563 (Tenn. 

1951) and Mayer v. Mayer, 532 S.W.2d 54, 58 (Tenn. Ct. App. 1975)). 

The Tennessee Supreme Court has held that “divorce proceedings are tried according to 

the forms of Chancery, and for all intents and purposes are Chancery proceedings.” Ballard v. 

Ballard, 455 S.W.2d 592, 593 (Tenn. 1970) (citations omitted). 

In Jones v. Jones, the Court of Appeals stated: 
The original proceeding is one of divorce. As such, it and all 
subsequent proceedings thereunder are inherently equitable in 
nature. Even though the matter is tried in the Circuit Court, it is yet 
a Chancery matter. In hearing matters of this nature, the Circuit 
Judge is clothed with all the powers of a Chancellor and the matter 
is tried as a Chancery matter and governed by the rules of the 
Equity Court. Broch v. Broch, 47 S.W.2d 84 (Tenn. 1932); Kizer 
v. Bellar, 241 S.W.2d 561 (Tenn. 1951). 

 
486 S.W.2d 927, 931 (Tenn. Ct. App. 1972). Some relevant statutory provisions are as follows: 

T.C.A. § 36-5-121 (2018).  Decree for Support of Spouse – (a) In 
any action for divorce, legal separation or separate maintenance, 
the court may award alimony to be paid by one spouse to or for the 
benefit of the other, or out of either spouse's property, according to 
the nature of the case and the circumstances of the parties. The 
court may fix some definite amount or amounts to be paid in 
monthly, semimonthly or weekly installments, or otherwise, as the 
circumstances may warrant. Such award, if not paid, may be 
enforced by any appropriate process of the court having 
jurisdiction including levy of execution. Further, the order or 
decree shall remain in the court's jurisdiction and control, and, 
upon application of either party, the court may award an increase 
or decrease or other modification of the award based upon a 
showing of a substantial and material change of circumstances; 
provided, that the award is subject to modification by the court 
based on the type of alimony awarded, the terms of the court's 
decree or the terms of the parties' agreement. 
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T.C.A. § 36-5-102 (2018).  Portion of spouse’s estate decreed to 
spouse entitled to alimony or support—Maintenance of minor 
custodial parent – (a) In cases where the court orders alimony or 
child support in accordance with § 36-5-101 and 36-5-121, the 
court may decree to the spouse who is entitled to such alimony or 
child support such part of the other spouse’s real and personal 
estate as it may think proper. In doing so, the court may have 
reference and look to the property that either spouse received by 
the other at the time of the marriage, or afterwards, as well as to 
the separate property secured to either by marriage contract or 
otherwise. 

 
T.C.A. § 36-5-103 (2018).  Enforcement of decree for alimony 
and support – (a)(1) In addition to the remedies in part 5 of this 
chapter, the court shall enforce its orders and decrees by requiring 
the obligor to post a bond or give sufficient personal surety under § 
36-5-101(f)(2) to secure past, present, and future support, unless 
the court finds that the payment record of the obligor parent, the 
availability of other remedies and other relevant factors make the 
bond or surety unnecessary. 

 
(2) The court may enforce its orders and decrees by sequestering 
the rents and profits of the real estate of the obligor against whom 
such order or decree was issued, if such obligor has any, and such 
obligor’s personal estate and chooses in action, and by appointing 
a receiver thereof, and from time to time causing the same to be 
applied to the use of the obligee and the children, or by such other 
lawful means the court deems necessary to assure compliance with 
its orders, including, but not limited to, the imposition of a lien 
against the real and person property of the obligor. 

 
B. EXECUTION 

After a money judgment is entered, it may be enforced by execution. T.C.A. § 26-1-103 

(2018). Generally, the judgment needs to be final before execution, but T.C.A. § 26-1-206(a) 

authorizes accelerated execution if the defendant is about to fraudulently dispose of, conceal or 

remove the defendant’s property thereby endangering plaintiff’s debts. See T.C.A. § 26-1-206(a) 

(2018).  

The writ of execution may be issued against non-exempt goods, chattels, lands and 

tenements of the judgment debtor. T.C.A. § 26-2-101 (2018) et seq.; T.C.A. § 26-2-301 (2018), 

et seq. (setting forth exemptions to executions). 

Tennessee Rule of Civil Procedure 69 provides that the process to enforce a judgment for 

the payment of money shall be a writ of execution in aid of the judgment or execution. The 
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judgment creditor or successor in interest may take discovery of any person in any manner 

provided by rules or statutes. Tenn. R. Civ. P. 69.06. 

Monies received by a Tennessee resident from the State of Tennessee or any subdivision 

or municipality of Tennessee as pension is exempt from execution, attachment or garnishment, 

other than an order for assignment of support issued under T.C.A. § 36-5-501 (2018) or a 

Qualified Domestic Relations Order pursuant to T.C.A. § 26-2-105 (2018). If a case is being 

enforced under Title IV-D, income assignment may issue against Tennessee Public Pension. 
 
C. GARNISHMENT 

Garnishment proceedings are purely statutory. Gen. Truck Sales, Inc. v. Simmons, 343 

S.W.2d 884, 885 (Tenn. 1961). Statutes creating the proceeding and giving it direction are found 

at T.C.A. § 26-2-201 (2018), et seq. The statutes provide that all property, debts, and effects of 

the defendant in the possession of the garnishee or under control of the garnishee are liable to 

satisfy the plaintiff’s judgment. T.C.A. § 26-2-202 (2018). Property, debt, and effects include 

real estate, chooses in action, judgments and money or stocks in the incorporated company. 

T.C.A. § 26-2-201 (2018). 

Under T.C.A. § 26-2-204 (2018), the garnishee may be required to answer under oath 

statutory enumerated questions and such other questions put to the garnishee by the court of the 

judgment creditor. 

T.C.A. § 26-2-106 (2018) provides a formula for the calculation of the amount to be 

withheld on a wage garnishment for alimony, child support and other debts. 

 

D. RENEWAL OF JUDGMENTS 

Attorneys likely want to advise their clients about the need to renew any judgment for 

alimony within ten years of the date of judgment.  Tenn. Code Ann. § 28-3-110 (2018) provides 

that all actions on judgment and decrees of courts of record shall be commenced within ten (10) 

years after the cause of action accuried. Renewal of unsatisfied judgments is pursued through the 

process set forth in Tenn. Rule Civ P. Rule 69.04.  See also Daughterty v. Dixon, 297 S.W.2d 

944 (Tenn. Ct. App. 1956) 

 

When does the ten year period begin to run?  The right to enforce alimony accrues as 

each payment becomes due.  Gleason v. Gleason, 164 S.W.3d 588 (Tenn. Ct. App. 2004). But 

see Allison v. Hagan, 211 S.W.3d 255 (Tenn. Ct. App. 2006)(Wife was not required to bring 
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action to enforce lump sum alimony payment until the triggering event in the MDA – sale of the 

marital home).  
 
Entry of a Qualified Domestic Relations Order for the division of retirement, more than 

ten years after the entry of the Final Decree of Divorce, is not an action to enforce the divorce 

judgment.  Therefore, renewal is not required and the statute of limitions does not apply. Jordan 

v. Jordan, 147 S.W.3d 255 (Tenn. Ct. App. 2004).  
 
 
E. EQUITABLE ENFORCEMENT REMEDIES 

Equitable enforcement includes the following: 

INJUNCTION 

Tennessee Rule of Civil Procedure 65.07 provides an exception in handling domestic 

relation cases. Specifically, a restraining order or injunction “may be issued upon such terms and 

conditions and remain in force for such time as shall seem just and proper to the judge to whom 

application therefore is made, and the provisions of this rule shall be followed only insofar as 

deemed appropriate by such judge.” Tenn. R. Civ. P. 65.07. In enforcing decrees for alimony, 

probably the most frequently entered injunction restrains the defendant from transferring, 

mortgaging, removing, or disposing of property. An injunction to perform may be used to 

enforce decrees of the court. Henry Richard Gibson & William H. Inman, Gibson’s Suits in 

Chancery §301 (7th ed. 1988). A footnote in Gibson’s § 305 states, “The preferred practice is to 

incorporate the injunction in the decree.” 

 SEQUESTRATION 
T.C.A. § 21-1-801.  Sequestration - If the Court sees proper in the 
first instance, or if upon issuance of the attachment, the delinquent 
cannot be found, a writ of sequestration may issue against the 
estate of such delinquent, to compel obedience to the decree. 

 
For information on sequestration and powers and duties of sequestration See, Gibson & 

Inman, supra, §§ 311, 312, 313. 

RECEIVER 
T.C.A. § 29-1-103.  Receiver pending litigation – The courts are 
all vested with power to appoint receivers for the safekeeping, 
collection, management, and disposition of property in litigation in 
such court, whenever necessary to the ends of substantial justice, in 
like manner as receivers are appointed by courts of Chancery. 
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If the obligor fails to pay alimony as ordered by the court, and especially in actions for 

support where the land is charged with the support, a receiver may be appointed. See T.C.A. § 

36-5-103 (2018). 

SPECIFIC PERFORMANCE 

Courts of Chancery have inherent power to enforce their orders and decrees and can 

exercise such powers against the person or property of the party in default. Lehman v. Lehman, 

1984 Tenn. App. LEXIS 2718, at *5 (Tenn. Ct. App. Mar. 2, 1984) (citing from Henry Richard 

Gibson & William H. Inman, Gibson’s Suits in Chancery § 300 at 275 (6th ed. 1982). 
 
F. CONTEMPT 

Contempt of Court may be classified as direct or indirect. Direct contempt is based on 

acts committed in the presence of the court and may be summarily addressed. See Tenn. R. Crim. 

P. 42(a) (governing direct contempt); see McKenzie v. McKenzie, No. M2013-02003-COA-R3-

CV, 2015 Tenn. App. LEXIS 100, at *3,  2015 WL 901717, at *1 (Tenn. Ct. App. Feb. 27, 2015) 

(“a judge may summarily punish a person for criminal contempt . . . [only considering] conduct 

the judge ‘saw or heard’ in the courtroom.”). Indirect contempt is based upon acts or omissions 

not committed in the presence of the Court and may be dealt with only after the accused has been 

given notice and an opportunity to respond to the charges at a hearing. Lecroy-Schemel v. Cupp, 

No. E2000-00024-COA-R30-CV, 2000 Tenn. App. LEXIS 525, 2000 WL 1130683 (Tenn. Ct. 

App. Aug. 10, 2000); Thomasson v. Thomasson, 755 S.W.2d 779 (Tenn. 1988).  

An act of contempt is a willful or intentional act that offends the court and its 

administration of justice. T.C.A. § 29-9-102(1). Graham v. Williamson, 164 S.W. 781, 782 

(Tenn. 1914); see State v. Beeler, 387 S.W.3d 511, 523 (Tenn. 2012) (willfulness, for the 

purposes of criminal contempt, has two elements: (1) intentional conduct; and (2) a culpable 

state of mind); State ex rel. Flowers v. Tenn. Trucking Ass’n Self Ins. Grp. Trust, 209 S.W.3d 

602 (Tenn. Ct. App. 2006) (discussing the difference between willfulness in the context of civil 

contempt and criminal contempt). Contempt may be civil or criminal depending upon the action 

taken by the court to address the contempt. Cremeens v. Cremeens, No. M2014-01186-COA-R3-

CV, 2015 Tenn. App. LEXIS 599, at *18, 2015 WL 4511921, at *6 (Tenn. Ct. App. July 25, 

2015) (“[i]t is not the fact of punishment, but rather its character and purpose, that often serve to 

distinguish between [civil and criminal contempt].”) (citations omitted). 
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A criminal contempt is punitive in nature, and the proceeding is “to vindicate the 

authority of the law and the court as an organ of society.” Shiflett v. State, 400 S.W.2d 542, 543 

(Tenn. 1966). 

Rule 42(b) of the Tennessee Rules of Criminal Procedure requires that criminal contempt 

be presented on notice, which “shall state the time and place of hearing, allowing a reasonable 

time for preparation of the defense and shall state the essential facts constituting the criminal 

contempt charged and describe it as such.” Tenn. R. Crim. P. 42(b); see  Thomas v. Miller, No. 

M2013-01485-COA-R3-CV, 2015 Tenn. App. LEXIS 102, 2015 WL 899421 (Tenn. Ct. App. 

Feb. 27, 2015) (reversing judgment holding party in criminal contempt for lack of notice); see 

also Sprague v. Sprague, No. E2012-01133-COA-R3-CV, 2013 Tenn. App. LEXIS 398, 2013 

WL 3148278 (Tenn. Ct. App. June 18, 2013) (reversing judgment holding party in criminal 

contempt for lack of notice); Jones v. Jones, No. 01A01-9607-CV-00346, 1997 Tenn. App. 

LEXIS 132, 1997 WL 80029 (Tenn. Ct. App. Feb. 26, 1997) (vacating contempt sanctions where 

party did not receive notice mandated by Tenn. R. Crim. P. 42(b) or the procedural safeguards 

due to persons facing criminal contempt). 

Criminal contempts are crimes in the ordinary sense of the word and constitutional rights 

available to the accused of criminal acts are also available to persons charged with criminal 

contempt. Cottingham v. Cottingham, 193 S.W.3d 531 (Tenn. 2006).  

In Hoyle v. Wilson, the Tennessee Supreme Court held that due process was not violated 

when a private attorney who represents the beneficiary of a Court order in a civil case prosecutes 

a criminal contempt action for a violation of that order. 984 S.W.2d 898 (Tenn. 1998). 

The Tennessee Supreme Court has recognized that a person charged with criminal 

contempt “is presumed to be innocent, must be proven guilty beyond a reasonable doubt, and 

cannot be compelled to testify against himself.” Baker v. State, 417 S.W.3d 428, 436 (Tenn. 

2013). That person is also entitled to an attorney and may have an attorney appointed at no cost 

if he is unable to afford an attorney. Id. at 436; see also Tenn. Sup. Ct. R. 13 § 1(d)(1)(B). 

However, while afforded certain constitutional rights, persons alleged of criminal contempt are 

not entitled to a jury trial if the contempt is not “serious” enough to require the protection of the 

constitutional right to a jury.  Baker, 417 S.W.3d at 437 (discussing when an action is “serious 

enough” to afford a jury trial).  Additionally, criminal contempt proceedings do not require an 

indictment or prosecution by the State. Id. at 437 (“Contempt proceedings are often initiated 
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upon the court’s own motion or upon the motion of a private party.”); see also Tenn. R. Crim. P. 

42(b)(2). 

Civil contempt occurs when a person refuses or fails to comply with a court order and a 

contempt action is brought to enforce a private right. Black v. Blount, 938 S.W.2d 394, 398 

(Tenn. 1996), Howell v. Howell, No. M2005-01262-COA-R3-CV, 2006 Tenn. App. LEXIS 435, 

2006 WL 1763660 (Tenn. Ct. App. June 28, 2006). 

Punishment for civil contempt is designed to coerce compliance with the Court’s order 

and is imposed at the insistence and for the benefit of the private party who has suffered a 

violation of his or her rights. Doe v. Bd. of Prof’l Responsibility of the Supreme Court of Tenn., 

104 S.W.3d 465 (Tenn. 2003).  

There are four elements of civil contempt: the alleged contemnor must have (1) willfully 

and (2) actually violated (3) a lawful court order (4) which is clear, specific, and unambiguous. 

Duke v. Duke, No. M2013-00624-COA-R3-CV, 2014 Tenn. App. LEXIS 627, 2014 WL 

4966902 (Tenn. Ct. App. Oct. 3, 2014) (these elements also apply to criminal contempt actions) 

(citations omitted). The burden of proof in a civil contempt case is by a preponderance of the 

evidence. Konvalinka v. Chattanooga-Hamilton Cnty. Hosp. Auth., 249 S.W.3d 346 (Tenn. 

2008). For a court to find a person in civil contempt, the petitioner must first establish that the 

respondent has failed to comply with a court order. Slagle v. Slagle, No. E2013-01480-COA-R3-

CV, 2014 Tenn. App. LEXIS 81, 2014 WL 631241 (Tenn. Ct. App. Feb. 18, 2014) (citations 

omitted).  Once shown, the burden then shifts  to the respondent to prove inability to pay. Id. If 

the respondent makes a prima facie case of inability to pay, the burden will then shift to the 

petitioner to show that the respondent has the ability to pay. Id. (citing State ex rel. Moore v. 

Owens, No. 89-170-11, 1990 Tenn. App. LEXIS 74, 1990 WL 8624 (Tenn. Ct. App. Feb. 7, 

1990). 

After a finding of civil contempt, the court has several remedies available depending on 

the facts of the case. The court can sentence the contemnor to jail to compel performance of a 

court order. T.C.A. § 29-9-104(a) (2018). This remedy is available only when the individual has 

the ability to comply with the order at the time of the contempt hearing. Id.; Going v. Going, 256 

S.W. 890, 899 (Tenn. 1923). 

T.C.A. § 36-5-103(c) provides in pertinent part that “the plaintiff spouse may recover 

from . . . the other spouse reasonable attorney fees incurred in enforcing any decree for alimony . 
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. . ” In civil contempt, attorney fees may be awarded. Clarkson v. Clarkson, No. M2006-02239-

COA-R3-CV, 2007 Tenn. App. LEXIS 647, 2007 WL 3072772 (Tenn. Ct. App. Oct. 22, 2007). 

Damages lie for actual contempt found by the court. See Lovlace v. Copley, 418 S.W.3d 

1, 91–92, n.26 (Tenn. 2013).  “Whether a party violated an order and whether a violation was 

willful are factual issues, which appellate courts review de novo, with a presumption of 

correctness afforded the trial court's findings.” Lovlace, 418 S.W.3d at 34 (Tenn. 2013) (citing 

Konvalinka v. Chattanooga-Hamilton County Hosp. Auth., 249 S.W.3d 346, 356–57 (Tenn. 

2008)). 

In criminal contempt, T.C.A. § 29-9-103 delineates the punishment; this includes fine, 

imprisonment, or both. An award of attorney fees is not included in T.C.A. § 29-9-103. But see, 

Tenn. Code Ann. § 36-5-103(c)(2018). In the past, attorney fees were generally not allowed in 

criminal contempt actions.  See, e.g., Ashford v. Benjamin, C.A. No. 02A01-9408-CV-00175, 

1995 Tenn. App. LEXIS 785, 1995 WL 716822 (Tenn. Ct. App. Dec. 5, 1995); Butler v. Butler, 

Appeal No. 02A01-9409-CH-00218, 1995 Tenn. App. LEXIS 749, 1995 WL 695123 (Tenn. Ct. 

App. Nov. 21, 1995).   

However, there have been several cases in the last few years that have upheld an award of 

attorneys’ fees in criminal contempt cases.  See e.g. Lattimore v. Lattimore, No. M2012-02674-

COA-R3-CV, 2013 Tenn. App. LEXIS 696, at *19–20, 2013 WL 5773418, at *7 (Tenn. Ct. App. 

Oct. 24, 2013); Simpkins v. Simpkins,.374 S.W.3d 413, 426 (Tenn. Ct. App. 2012). 

 In 2016, the Tennessee Court of Appeals affirmatively found that attorney fees cannot be 

awarded in ruling on a Petition for Criminal Contempt.  Watts v. Watts, 2016 WL 3346547, 2016 

App. LEXIS 402 (Tenn. Ct. App. June 8, 2016).  The Watts Court held that criminal contempt 

petitions do not operate to enforce child support orders or adjudicate custody pursuant to Tenn. 

Code Ann. § 36-5-103(c) and therefore, courts are not authorized to award attorney fees related 

to criminal contempt.   

 This was all modified effective July 1, 2018. Tennessee Code Annotated § 36-5-

103(c) now provides that attorney fees may be awarded to the “prevailing party” in both 

civil and criminal contempt proceedings.  For further discussion on attorney fees, see 

below.  

 Any judgment for criminal contempt “becomes final ‘upon the entry of the judgment 

imposing a punishment therefore.’” Ballard v. Cayabas, No. W2016-01913-COA-R3-CV, 2017 

WL 2471090 *2 (Tenn. Ct. App. June 8, 2017) (citing State ex rel. Garrison v. Scobey, No. 
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W2007–02367–COA–R3–JV, 2008 WL 4648359, at *4 (Tenn. Ct. App. Oct. 22, 2008). 

Accordingly, upon entry, it becomes a final appealable order.  It does not matter that the 

proceedings in which the contempt arose are ongoing.   

 

Checklist for Contempt 

Civil Contempt v. Criminal Contempt 

 Civil Contempt Criminal Contempt  

Burden of Proof Preponderance Beyond a Reasonable Doubt 
Immediate Appeal Maybe Yes 
Appellate Review De novo with a presumption 

of correctness as to factual 
findings 

Review to determine if 
evidence is insufficient to 
support the trier-of-fact’s 
finding of contempt beyond a 
reasonable doubt.  Individuals 
lose their presumption of 
innocence.  

Willful Action Acts or failures that are 
intentional or voluntary rather 
than accidental or inadvertent 

A willful act is one undertaken 
for bad purpose 

Remedy May be imprisoned until 
compliance with Order.  
Remedy is designed to be 
remedial and coercive. 

10 days in jail and/or fine of 
$50 per violation.   

Constitutional Protections 

 Civil Contempt Criminal Contempt 

Right to Counsel Yes if facing incarceration Yes 

Notice Civil contempt only requires 
that the contemnor be notified 
of the allegation and be given 

an opportunity to respond 

Parties facing a criminal 
contempt charge must be 

given explicity notice that they 
are charged with criminal 
contempt and must also be 
informed of the facts giving 

rise to the charge. See Tenn R. 
Crim P. 42 

Freedom from Double 
Jeopardy 

No. Can be retried for same 
offense unless res judicata 

Cannot be retried for same 
offense after a witness has 

been sworn and jeopardy has 
attached.  Can be found in 

criminal contempt and have 
criminal charges on the same 

action 
Trial by Jury No No 
Stated Funded Court Reporter No No 
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Rights against self 
incrimination 

Probably Not Yes 

Indictment No No 
 

 G. USE OF QUALIFIED DOMESTIC RELATIONS ORDERS TO ENFORCE JUDGMENTS 
   FOR ALIMONY ARREARAGE 

The federal ERISA law permits assignment of a portion of an employee’s pension 

benefits to a spouse as child support, alimony payments, or marital property rights. Under 

ERISA, a Qualified Domestic Relations Order is defined as a “judgment, decree, or order 

(including approval of a property settlement agreement),” which “is made pursuant to a State 

Domestic Relations Order” that provides child support, alimony payments, or marital property 

rights to a spouse, former spouse, child, or other dependent of a participant. ERISA § 

206(d)(3)(B); 26 U.S.C. § 414(p)(1). 

A little known aspect of this statute is that it can be used to collect a judgment for 

alimony arrearage. In cases where there are retirement funds available, a party may request that 

the court enter a Qualified Domestic Relations Order to award the aggrieved party a portion of 

the retirement funds sufficient to satisfy all or a portion of the arrearage. 

Qualified Domestic Relations Orders can be used to access qualified pensions, profit 

sharing, stock bonus plans and church plans that elect to be covered under the minimum 

participation rules. ERISA permits the entire accrued benefit to be awarded if the court so orders 

in cases where the judgment is equal to or greater than the accrued benefit. I.R.C. § 414(p)(3); 

ERISA § 206(d)(3)(D). 
 

 
H. USE OF TITLE IV-D CONTRACTORS 

Tennessee participates in the federally-funded child and spousal support program created 

by Title IV-D of the Social Security Act, 42 U.S.C. 651, et seq. 

In order to receive federal funds under Title IV-D, Tennessee is required to implement a 

plan for “spousal and child support” that must meet numerous requirements, including enactment 

of law improving child support enforcement effectiveness. To this end, federal law requires that 

the states have enacted, among other things, procedures through which “liens arise by operation 

of law against real and personal property for amounts of overdue support by a noncustodial 

parent who resides or owns property in the state.” 42 U.S.C. § 666(a)(4)(a). 
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Tennessee has enacted law through which a lien will arise by operation of law against all 

real and personal property for overdue support owed by the obligor in child or spousal support 

cases enforced by the Tennessee Department of Human Services or its contractors under Title 

IV-D. T.C.A. § 36-5-901(a)(1)(2018) reads as follows: 
T.C.A. § 36-5-901. Liens for child support arrearages - In any 
case of child or spousal support enforced by the department of 
human services or its contractors under Title IV-D of the Social 
Security Act . . . in which overdue support is owed by an obligor 
who resides or owns property in this state, a lien shall arise by 
operation of law against all real and personal property, tangible or 
intangible, then owned or subsequently acquired by the obligor 
against whom the lien arises for the amounts of overdue support 
owed or the amount of penalties, costs or fees as provided in this 
chapter. The personal or real property, tangible or intangible, of the 
obligor that is subjected to the lien required by this part shall 
include all existing property at the time of the lien's perfection, or 
acquired thereafter, even if a prior order for overdue support or 
arrears only specifies a certain amount of overdue support or 
arrears that was owed by the obligor at the time of such order. 

 
T.C.A. § 36-5-901(a)(2) (2018) defines “overdue support” as follows: 

“Overdue support” is defined, for purposes of this part, as any 
occasion on which the full amount of ordered support for or on 
behalf of a minor child, or for a spouse or former spouse of the 
obligor with whom the child is living to the extent spousal support 
would be included for the purposes of 42 U.S.C. § 654(4), is not 
paid by the due date for arrears as defined in § 36-5-101(f)(1) 
unless an income assignment is in effect and the payer of income is 
paying pursuant to § 36-5-101(g). “Overdue support” shall include 
all amounts of support that are in arrears as defined in § 36-5-
101(f)(1) and that remain unpaid by the obligor at the time the lien 
is perfected or that become due as arrears subsequent to the 
perfection of the lien. 

 
Services from the Title IV-D contractor or from the Tennessee Department of Human 

Services (DHS) are not automatic. Request must be made. Procedurally this is usually done in 

writing through a letter or on a form provided by DHS or its contractor. 

In Tennessee a lien for overdue child support and alimony may be perfected in two (2) 

ways. The Department of Human Services may record or file the lien “in the appropriate place 

for the filing of a judgment lien or security interest in the property.” T.C.A. § 36-5-901(b)(1)(A) 

(2018). In addition to the notice perfected by appropriate filing, a lien may be perfected by 

sending notice of lien “by any appropriate means, including by any automated means, by the 
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commission of any authorized representative of the department . . . .” T.C.A. § 36-5-

901(b)(1)(B) (2018). The department has broad power for enforcement of liens: 
T.C.A. § 36-5-904. Enforcement of liens – In cases where there is 
an arrearage of child or spousal support in a Title IV-D child 
support case or in which a lien arises pursuant to § 36-5-901, the 
department is authorized, without further order of a court, to secure 
the assets of the obligor to satisfy the current obligation and the 
arrearage by:  
(1) Intercepting or seizing periodic or lump-sum payments or 
benefits due the 
obligor: 

(A) From a state or local agency; 
(B) From judgments of any judicial or administrative tribunal, 
settlements approved by any judicial or administrative tribunal, 
settlements approved by any judicial or administrative tribunal, 
and lottery winnings; 

(2) By attaching or seizing assets of the obligor or other person or 
entity held in financial institutions as defined in § 36-5-910; 
(3) By attaching public and private retirement funds; and 
(4) By imposing liens in accordance with § 36-5-901, and, in 
appropriate cases, by forcing the sale of the obligor’s legal or 
equitable interest in property and by distribution of the proceeds of 
such sale. 

 
T.C.A. § 36-5-906 provides for exemptions from sale, which are similar to exemptions from 

executions. 

 In all Title IV-D child or spousal support cases where there is periodic payment of 

alimony, the order or decree of the court shall provide that payment must be made to the central 

collection and disbursement unit as provided by § 36-5-116. 
 

I. FOREIGN SUPPORT ORDERS, JUDGMENTS, AND DECREES IN TENNESSEE  

 The Uniform Interstate Family Support Act (“UIFSA”) provides procedure and 

jurisdiction for domesticating foreign judgments, decrees, or orders involving support in 

Tennessee.  T.C.A. § 36-5-2601 (2018), et. al.  Under Section 2602 of that Act, a registering 

party must file with the trial court of the county with jurisdiction the following documents and 

information: 
(1) A letter of transmittal to the tribunal requesting registration and 
enforcement; 
(2) Two (2) copies, including one (1) certified copy, of the order to 
be registered, including any modification of the order; 
(3) A sworn statement by the person requesting registration or a 
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certified statement by the custodian of the records showing the 
amount of any arrearage; 
(4) The name of the obligor and, if known: 

(A) The obligor's address and social security number; 
(B) The name and address of the obligor's employer and 

any other source of income of the obligor; and 
 (C) A description and the location of property of the 
obligor in this state not exempt from execution; and 
(5) Except as otherwise provided in § 36-5-2312, the name and 
address of the obligee and, if applicable, the person to whom 
support payments are to be remitted. 

 
 After the judgment, order, or decree is filed and named as a foreign decree, the 

registering court will notify the non-registering party of the status of registration, as well as 

mailing a copy of the decree and all documents and information filed. T.C.A. § 36-5-2605(a) 

(2018). The registering court should also inform the non-registering party of his or her ability to 

contest the enforcement of such order and consequences for failure to do so. T.C.A. § 36-5-

2605(b) (2018). Failure to challenge the registration or enforcement within twenty (20) days of 

the notice of registration will confirm the order by operation of law.  T.C.A. § 36-5-2606(a)—(b) 

(2018).   

Registration of the order, decree, or judgment does not afford the registering court 

unlimited enforcement powers. Without the registering party following the proper Tennessee 

procedures for enforcement of a court order, a court does not yet have jurisdiction to impose 

equitable liens on the non-compliant party’s property. Pickern v. Pickern, No. E2004-02038-

COA-R3-CV, 2005 LEXIS 178, 2005 WL 711964 (Tenn. Ct. App. Mar. 29, 2005). Notice alone 

is not sufficient for the non-registering party to be held in contempt for non-compliance with the 

order; a petition for civil contempt must still be filed. Id.  

Income-withholding statements are similar to the foreign support decrees.  See T.C.A. § 

36-5-2501 (2018). A party may send an income-withholding statement to the obligor’s employer 

without first registering the statement with Tennessee. T.C.A. § 36-5-2501 (2018). No 

registration is necessary if the obligor does not contest the income-withholding statement. T.C.A. 

§ 36-5-2507(b) (2018).  The employer shall comply with the foreign order as if it were issued by 

Tennessee. T.C.A. § 36-5-2502(b) (2018). If, however, the obligor chooses to challenge the 

income-withholding statement, he or she should do so in the same manner he or she would if the 

withholding statement were not foreign—via T.C.A. § 36-5-3604. T.C.A. § 36-5-2506 (2018). In 

so challenging, the obligor shall give notice of contest to a support enforcement agency 
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providing service to the obligee, each employer who has received an income-withholding order, 

and the person or agency designated to receive payments, and in the case of no person or agency, 

the obligee.  Id. 

After sending out the notice of contest, the obligor should register the income-

withholding statement within twenty (20) days of his or her employer’s receipt, following the 

same T.C.A. § 36-5-2601 procedures to register a foreign support orders. Pursuant to T.C.A. § 

36-5-501(b)(1)(A), “[i]n all cases in which the court has ordered immediate income assignment, 

the clerk of the court, or the department of human services or its contractor in Title IV-D cases, 

shall immediately issue an income assignment to an employer once the employer of an obligor 

has been identified.”  
 
J. UNIQUE CASES 

“Affidavit of Support” 

 In Baines v. Baines, Husband filed divorce complaint against Wife.  No. E2009-00180-

COA-R3-CV, 2009 Tenn. App. LEXIS 761, 2009 WL 3806131 (Tenn. Ct. App. Nov. 13, 2009).  

Wife answered and counter-petitioned for support in accordance with an “affidavit of support.” 

Husband filed with the Immigration and Naturalization Service as part of Wife’s permanent 

residency application.  That affidavit provided that Husband would financially support Wife at 

125% of the poverty guidelines each year until either (1) Wife dies; (2) Husband dies; (3) Wife 

permanently departs the United States; (4) Wife is credited with 40 qualifying quarters of work; 

or (5) Wife becomes a United States citizen. None of these events had occurred at the time of the 

trial. The trial court held that Husband was bound to provide support in accordance with the 

affidavit, including back support and attorneys’ fees, and ordered Husband to also provide Wife 

with health insurance for at least 18 months and as long as 36 months, or as long as his policy 

would allow. 

The Court of Appeals noted that there were no Tennessee cases on point, but that other 

courts had considered and enforced “affidavits of support” in conjunction with divorce actions.  

The Baines Court cited to the Northern District of California that held: 
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Certain classes of immigrants may be deemed inadmissible 
including but not limited to, those that may be likely to become a 
public charge. See 8 U.S.C. § 1182(a)(4). Family-sponsored 
immigrants seeking admission are admissible only if the person 
petitioning for the immigrants' admission signs an Affidavit of 
Support Form I-864. A Form I-864 is a legally enforceable 
contract between the sponsor and both the United States 
Government and the sponsored immigrant. See Schwartz v. 
Schwartz, 2005 U.S. Dist. LEXIS 43936 at *1-2 (W.D. Okla. 
2005). The signing sponsor submits himself to the personal 
jurisdiction of any court of the United States or of any State, 
territory, or possession of the United States if the court has subject 
matter jurisdiction of a civil lawsuit to enforce the Form I-864. See 
8 U.S.C. § 1182(a). 

Id. (quoting Shumye v. Felleke, 555 F. Supp. 2d 1020, 1023–1024 (N.D. Cal. 2008)).  The court 

also noted that the Form I-864 signed by the Husband stated that “I … acknowledge that a 

plaintiff may seek specific performance of my support obligation. . . . I may also be held liable 

for costs of collection, including attorney fees.” Id. At *5. The Court of Appeals rejected 

Husband’s defenses of lack of consideration and unconscionability, as well as his argument that 

his insurance did not allow him to keep Wife insured for any time after the divorce, as he did not 

raise this issue at trial. 

“When Does it Start?” 

 Pope v. Pope has some interest because of a discussion concerning the credibility of a 

party, and a few other minor issues. No. M2011-00077-COA-R3-CV, 2011 Tenn. App. LEXIS 

623, 2011 WL 5598896 (Tenn. Ct. App. Nov. 16, 2011). Of more interest is the finding by the 

Court of Appeals that, where a final decree was entered on December 3, 2009 which ordered the 

wife to pay alimony to the husband in the amount of $1,500 per month, and alimony was not 

paid in December 2009 and January and February 2010, the trial court erred in granting the 

Husband a judgment for alimony arrears for all three months, rather than two. The Court of 

Appeals held that 
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We find the trial court’s judgment for $4,500 problematic for 
reasons not raised by Wife. The court’s final divorce decree, the 
source of Husband’s alimony obligation, was entered on December 
3, 2010. Tenn. R. Civ. P. 62.01 provides that, except in certain 
situations not applicable here, “no execution shall issue upon a 
judgment, nor shall proceedings be taken for its enforcement until 
the expiration of 30 days after its entry.” Until the expiration of 30 
days after December 3, 2010, the court’s order did not become 
final. See Forgey-Lewis v. Lewis, 2011 Tenn App. LEXIS 29 
(Tenn. Ct. App. 2011) (no Tenn. R. App. P. 11 application filed); 
Harden v. Harden, 2010 Tenn. App. LEXIS 419 (Tenn. Ct. App. 
2010); Christmas v. Moore, 1998 Tenn App. LEXIS 457 (Tenn. 
Ct. App. 1998). In the absence of language in the order specifying 
a different start date, Wife’s obligation to pay alimony began when 
the order became final. In ruling on the contempt petition, 
therefore, the court could not properly find Wife in arrears for 
three months; rather, she was in arrears for the months of January 
and February 2010 only. 

Pope, 2011 Tenn. App. LEXIS at *7–8, 2011 WL 5598896 at *3. 

 

K. ATTORNEY FEES ASSOCIATED WITH ENFORCEMENT  

 

 Tennessee follows the “American Rule” with regard to attorney’s fees. Eberbach v. 

Eberbach, 535 S.W.3d 467, 474 (Tenn. 2017) (citation omitted). “This Rule provides that ‘a 

party in a civil action may recover attorney’s fees only if:  (1) a contractual or statutory provision 

creates a right to recover attorney’s fees; or (2) some other recognized exception to the American 

Rule applies, allowing for recovery of such fees in a particular case.’” Id. (quoting Cracker 

Barrel Old Country Store, Inc. v. Epperson, 284 S.W.3d 303, 308 (Tenn. 2009)).  

A common exception to the American Rule involves contracts that contain provisions 

permitting or requiring the recovery of reasonable attorney’s fees incurred in the enforcement of 

the contract. Id.  

 
A marital dissolution agreement (“MDA”) is a contract . . . 

. As a contract, a MDA generally is subject to the rules governing 
construction of contracts. If approved by the trial court, the MDA 
is incorporated into the decree of divorce . . . . Once incorporated, 
issues in the MDA that are governed by statutes, such as child 
support during minority and alimony, lose their contractual nature 
and become a judgment of the court. The trial court retains the 
power and discretion to modify terms contained in the MDA 
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relating to these statutory issues upon sufficient changes in the 
parties’ factual circumstances. However, on issues other than child 
support during minority and alimony, the MDA retains its 
contractual nature. Thus, a MDA may include enforceable 
contractual provisions regarding an award of attorney’s fees in 
post-divorce legal proceedings. 
 
 . . . . 
 
 . . . Our courts long have observed at the trial court level 
that parties are contractually entitled to recover their reasonable 
attorney’s fees when they have an agreement that provides the 
prevailing party in a litigation is entitled to such fees. In such 
cases, the trial court does not have the discretion to set aside the 
parties’ agreement and supplant it with its own judgment. The sole 
discretionary judgment that the trial court may make is to 
determine the amount of attorney’s fees that is reasonable within 
the circumstances. 
 

Id. at 474–75, 478 (citations omitted); see also Connors v. Connors, 594 S.W.2d 672, 676 (Tenn. 

1980) (setting out the appropriate factors to be used as guides in fixing reasonable attorney’s 

fees). An agreement that is valid and enforceable must be enforced as written. Id. at 478. “In 

post-divorce modification proceedings, a marital dissolution agreement may create a right to 

recover attorney’s fees. In the absence of an attorney fee provision in a marital dissolution 

agreement, there are both statutory and common law grounds for awarding attorney’s fees in 

alimony modification cases.” Jarman v. Jarman, No. M2017-01730-COA-R3-CV, 2018 WL 

5778811, at *5 (Tenn. Ct. App. July 10, 2018) (citations omitted).  

 
Because fee provisions in marital dissolution agreements 

are binding on the parties, when confronted with a request for fees 
under both contractual and statutory authority, our courts should 
look to the parties’ contract first before moving on to any 
discretionary analysis under statutes such as section 36-5-103(c) 
and section 27-1-122. Courts reviewing requests for fees pursuant 
to a MDA fee provision should first determine whether the parties 
have a valid and enforceable MDA that governs the award of 
attorney’s fees for the proceeding at bar. If so, our courts must look 
to the actual text of the provision and determine whether the 
provision is mandatory and applicable. If so, the MDA governs the 
award of fees, and our courts must enforce the parties’ contract.  
 
 If the court determines the MDA is inapplicable to the case, 
it should so state on the record and then turn to the parties’ 
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statutory claims under which any award of fees is within the sound 
discretion of the trial or appellate courts unless otherwise specified 
in the statute. Even if the court determines that an award of 
attorney’s fees is mandated by the terms of the MDA, the court 
still should also review the claims for fees or expenses under any 
applicable statutory authority. 

 

Eberbach, 535 S.W.3d at 47879. Courts should “conduct an analysis under both the parties’ 

contract and any applicable statutes or other equitable grounds. In the event the award is reversed 

on one ground, it may be upheld on another. Analyzing all applicable grounds for attorney’s fee 

awards ensures judicial economy is maximized.” Id. at 479 n.6. 

 
While we hold that our courts do not have discretion to deny an 
award of fees mandated by a valid and enforceable agreement 
between the parties, nothing in this decision affects or limits the 
discretion our courts have in determining the reasonableness and 
appropriate amount of such awards pursuant to the factors set out 
in Connors and Tennessee Supreme Court Rule 8. 

 

Id. at 479; see Connors v. Connors, 594 S.W.2d 672, 676 (Tenn. 1980); Tenn. Sup. Ct. R. 8, RPC 

1.5. 

 As stated above, in the absence of an attorney fee provision in a marital dissolution 

agreement, there may be a statutory or common law grounds for awarding attorney’s fees in an 

alimony modification case. The decision whether or not to award attorney’s fees is within the 

sound discretion of the trial court. Friesen v. Friesen, No. E2017-00775-COA-R3-CV, 2018 WL 

5791954, at *3 (Tenn. Ct. App. Nov. 5, 2018).  

One statutory ground, known as “Tennessee’s Enforcement of Orders statute,” is found at 

T.C.A. § 36-5-103(c) (2018). Id. (quoting Eberbach, 535 S.W.3d at 475). This statute was 

significantly amended in 2018. As discussed by Judge McBrayer in a concurrence opinion, 

T.C.A. § 36-5-203(c) was recently amended by the General Assembly: 

 

Effective July 1, 2018, the General Assembly revised the 
circumstances under which attorney’s fees could be awarded in 
domestic relations cases. In contrast to the former version of 
[T.C.A. § 36-5-103(c)], which allowed “[t]he plaintiff spouse [to] 
recover . . . reasonable attorney fees incurred in enforcing any 
decree for alimony,” [T.C.A.] § 26-5-103(c) (2017) (emphasis 
added), the current version allows “[a] prevailing party [to] 
recover reasonable attorney’s fees . . . in any . . . proceeding to 
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enforce, alter, change, or modify any decree of alimony.” 2018-2 
Tenn. Code Ann. Adv. Legis. Serv. 236 (ch. 905) (LexisNexis) 
(amending Tenn. Code Ann. § 36-5-103(c)) (emphaisis added). 

 

Friesen v. Friesen, No. E2017-00775-COA-R3-CV, 2018 WL 5791954, at *4 n.1 (Tenn. Ct. 

App. Nov. 5, 2018) (McBrayer, J., concurring). In full, T.C.A. § 36-5-103(c) (2018), as amended 

effective July 1, 2018, provides: 

 
T.C.A. § 36-5-103(c) (2018). – A prevailing party may recover 
reasonable attorney’s fees, which may be fixed and allowed in the 
court’s discretion, from the non-prevailing party in any criminal or 
civil contempt action or other proceeding to enforce, alter, change, 
or modify any decree of alimony, child support, or provision of a 
permanent parenting plan order, or in any suit or action concerning 
the adjudication of the custody or change of custody of any 
children, both upon the original divorce hearing and at any 
subsequent hearing. 

 
T.C.A § 36-5-103(c) (2018).  In addition to the above noted change with regard to the prevailing 

party, the amended statute now allows for an award of attorney fees in both criminal and civil 

contempt.  Previously, fees could not be awarded for criminal contempt.  The amendment also 

provided it will not only apply to actions to enforce but also to actions to alter, change or modify.  

Additionally, it applies not only to actions involving alimony, but also to actions involving child 

support, parenting plans, and custody.  Finally, as amended in 2018, §103 allows for an award of 

fees to those required to defend against such actions.  See Jarman v. Jarman, No. M2017-01730-

COA-R3-CV, 2018 WL 5778811 (Tenn. Ct. App. July 10, 2018).  The defending party, however, 

must still be the prevailing party. 


