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Introduction

The protections of free speech under the First Amendment to the United States 
Constitution apply to broadcast radio and television stations.  However, through its 
grant of statutory authority under the Communications Act, and related legislation, the 
Federal Communications Commission (“FCC”) exercises broad powers over the 
content broadcast by radio and television stations.  

That regulation includes complex regulation of “political speech” by candidates for 
office, their authorized representatives and third-party advocacy groups.  This 
presentation is a brief overview of this complicated and often changing subject.  It is 
not a complete discussion. 



For candidates for public office, political broadcasting regulation by the FCC primarily addresses the 
following five areas:

• Access of candidates for office to radio and television broadcasts;
• Radio and television appearances by candidates; 
• Advertising rates that candidates pay for their ads; 
• On-air disclosure obligations by candidates; and
• Written disclosures to be included by stations in their online public inspection files.  

For third-party advocates, (typically PACs and other “issue” advertisers), the FCC primarily addresses 
two areas: 

• On-air disclosure obligations; and 
• Written disclosures to be included by stations in their online public inspection files.  
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The Primary Statutes and FCC Rules

Basic grants of statutory authority for political broadcasting are:

• Section 312(a) of the Communications Act of 1934; 47 USC §312(a)  
• Section 315 of the Communications Act of 1934; 47 USC §315 
• Section 318 of the Federal Election Campaign Act of 1971; 52 USC §318

The primary FCC rules for political broadcasting are (all under 47 CFR):

• §73.1212  Sponsorship identification
• §73.1940  Legally qualified candidates for public office 
• §73.1941  Equal opportunities 
• §73.1942  Candidate rates
• §73.1943  Political file 
• §73.1944  Reasonable access 
• §73.3526  Local public inspection file of commercial stations
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In 1991, the FCC adopted many of the current rules and procedures regarding political broadcasting, including 
the assertion of original and exclusive jurisdiction over many aspects of political broadcasting disputes.  

About a decade later, the Bipartisan Campaign Reform Act of 2002 (“BCRA”) amended the Federal Election 
Campaign Act of 1971, by imposing, among other requirements: (i) new disclosure obligations for federal 
candidates wishing to take advantage of a station’s lowest unit charge and to expand broadcasters’ record 
keeping requirements; and (ii) to create additional sponsorship identification obligations for federal candidates 
and third party advertisers.  The courts have since modified or overturned aspects of BCRA.  However, the 
FCC has not yet promulgated additional rules to implement it. 
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Basic rules-of-thumb concepts to keep in mind.

• Be Impartial. A station should not favor (or disfavor) any candidate or party.  In general, any policy or procedure 
adopted with respect to one candidate for a particular office should apply to all legally qualified candidates of any 
party for office.

• Treat Candidates No Worse Than A Station’s Best Commercial Advertisers. In many cases, candidates can claim 
the same terms as a station’s best commercial advertisers within the preceding year, even though candidates do not 
have long-term relationships with stations or have not earned volume discounts or credit arrangements.  In some cases, 
candidates can claim even better terms.

• Keep Complete Records. The Commission increasingly has focused on stations’ recordkeeping with respect to 
political advertising, ranging from prompt placement of candidate requests in the station’s political file (part of the 
online public inspection file) to whether written advertising agreements include a non-discrimination clause. 

• Don’t Ignore BCRA. Although some BCRA obligations are enforced only against advertisers (at least for now), 
broadcasters generally should be aware of all broadcast-related BCRA obligations, including “stand by your ad” 
identification rules, in part because these rules are likely to be the focus of advocacy groups that may associate a 
station with a candidate’s or third party’s mistakes.
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Who Qualifies As A Candidate For Office?

For purposes of political broadcasting, a “legally qualified candidate” is a person:
• Who has publicly announced his or her candidacy and has met or meets the qualifications prescribed by law for 

candidates for the office being sought; and

• Who (a) has qualified for a place on the ballot or has publicly committed himself or herself to seeking election 
by the write-in method and (b) is eligible under applicable law to be voted for by writing his or her name on a 
ballot, or other such method, and makes a substantial showing that he or she is a bona fide candidate.  
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If there is doubt, the putative candidate bears the burden of proof for making a substantial showing of qualification, and 
putative candidates for President and Vice President may trigger additional complexities.  

Some, but not all, political broadcasting requirements vary between federal and non-federal candidates for office. 

• A federal candidate includes any legally qualified candidate for President, Vice President, U.S. Senate and U.S. 
House of Representatives (or his or her party’s nomination for such office.)

• Non-federal candidates for elective public office within the United States are candidates for any non-federal office. 
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The Political Rights Enjoyed By Federal Candidates For Office 

• Reasonable Access to Broadcast Stations for Purchase of Ads; 
• Equal Opportunities/Response Rights to Ads of Opponents in same Race;
• Purchase of Broadcast Ads at Lowest Unit Rates During 45 day and 60 day “Election Windows” and Rates 

“Comparable” to Most Favored Advertisers at all Other Times; and
• No Censorship of Ads
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Reasonable Access for Federal Candidates

Section 312(a)(7) of the Communications Act requires radio and television broadcast stations to:

• Provide federal candidates “reasonable access” to their facilities; 

• Permit access for federal candidate “uses;” and 

• Allow access least during “Election Windows.”
The FCC has a very broad view of “reasonable access” for federal candidates for office.  While not absolute, stations 
need to make their best efforts to afford candidates times for their advertisements, including purchase of spot time.  
Stations do not have to provide free time. 



“Election Windows” are the 45 days preceding a primary, caucus or other nominating selection process, and the 60 days 
preceding a general or special election.  However, again the FCC takes a broad view of reasonable access and is likely to 
support a candidate’s view of when he or she needs access to the station to buy time for appearances, even if outside of 
the Election Windows. 

A “use” is a readily identifiable voice or image of a legally qualified candidate for public office for four seconds, or 
more, in an appearance that must be “positive.”  The requirement that a use be “positive” excludes ads where an 
opposing candidate or organization uses a candidate’s voice or picture solely in a negative fashion. However, 
independent entities or media that include the recognizable voice or image of a candidate within a spot in a positive 
manner create a “use” whether or not the candidate voluntarily appears or authorizes the appearance.  A “use” includes 
entertainment, such as movies or television programming unrelated to a political campaign.
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A few additional notes about the right of access of federal candidates for office. 

Ø A station may not adopt a policy that flatly bans federal candidates from access to any of the types, lengths, and classes 
of time it sells to commercial advertisers.

Ø As an exception, a station may choose to refuse to sell spot time to candidates within or immediately adjacent to news 
programming, so long as such a choice is impartial. 

Ø A station may not establish an advance policy to limit the time it will make available to federal candidates (e.g., a 
policy establishing at the beginning of a campaign that no federal candidate would be permitted to purchase more than 
five spots per week).  

Ø Subject to a variety of factual conditions, federal candidates are entitled to purchase non-standard lengths of air time, 
notwithstanding such lengths are not offered to commercial advertisers.  

Ø Although a station may not have a flat ban on the sale of any particular non-news time to federal candidates, federal 
candidates are not entitled to a particular placement of their political announcements in a station’s broadcast schedule.

Reasonable access does not mean that a station must give a candidate free time.  However, if a station chooses to donate 
rather than to sell time to candidates, it must make available free time of the various lengths, classes and periods to federal 
candidates that it makes available to commercial advertisers and do so impartially. 
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The Political Rights Enjoyed By All Candidates For Office, Federal and Non-Federal

Non-federal candidates for office do not enjoy the right of access to broadcast stations. 

• Stations may refuse to sell time to non-federal candidates entirely.  
• Stations may elect to sell time to non-federal candidates in some races but refuse to sell time to candidates in 

other races. 
• Stations may limit the kinds of time they sell to non-federal candidates. 
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However, once a station elects to sell time to a non-federal candidate, i.e. voluntarily provides access to the station, 
then all other political broadcasting rights and obligations apply, including: 

• Equal Opportunities/Response Rights to Opponents Ads;
• Purchase of Broadcast Ads at Lowest Unit Rates During Election Windows and Rates Comparable to Most 

Favored Advertisers at all Other Times; and
• No Censorship of Ads.
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Equal Opportunities/Response Rights to Ads of Opponents 

Section 315(a) of the Communications Act provides that, when a station permits any legally qualified candidate to 
“use” its station, the station, upon request, must provide “equal opportunities” to all other opposing candidates in 
the same race.  Therefore, subject to specific exceptions, any use by a candidate for office triggers a period of 
time in which an opponent in the same nominating process, or the same campaign for office, may purchase spot 
time for responsive advertisements. 

Public Service Announcements: Actors: Ronald Reagan; Fred Thompson:
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The appearance of a legally qualified candidate (i.e. a “use”) during the following types of programming is exempt from the 
equal opportunities requirement:

• Bona fide newscasts, whether produced by the station or a third party, so long as the production is not to promote a 
particular candidacy;

• Regularly scheduled and media-controlled bona fide news interviews (this is not a strict standard, because the FCC 
has considered candidate interviews on such radio and television shows as the Howard Stern Show and the Tonight 
Show with Jay Leno to be bona fide news interviews);

• Bona fide news documentaries where the appearance of the candidate is incidental to the presentation of the subject 
or subjects covered by the news documentaries; and

• On-the-spot coverage of bona fide news events (including, but not limited to, political conventions and activities 
incidental thereto, third party and broadcaster-sponsored debates between candidates and certain special news 
interviews which contain structural safeguards that offer virtually no opportunity for broadcaster favoritism).
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Lowest Unit Charge/Lowest Unit Rate

During the Election Windows, Section 315(b) of the Communications Act directs broadcast stations to charge political 
candidates for uses at the lowest unit charge of the station for the same class of time, amount of time, and time period or 
program.  (Lowest unit charge often is known as “LUC” and lowest unit rate often known as “LUR.”) 

§ The LUC requirement places the candidate’s purchase of time for a use in the same position as a station’s most favored 
commercial advertiser without regard to frequency of use by the candidate or relationship to the station.  

§ All rate discount privileges and station sales practices (such as make goods and preemption priorities) made available to 
favored commercial advertisers also must be made available to political candidates without the long term sales 
relationship or the requirement to purchase the same quantities of time as required of commercial advertisers.  

§ In addition, a station may not develop or apply sales practices that discriminate against candidates and in favor of 
commercial advertisers. 

§ “Class of time” refers to rate categories such as fixed, preemptible, preemptible with notice, ROS, or rotator.  
§ “Amount of time” refers to the unit of time such as 30 seconds or one minute.  
§ “Same time period” refers to the period of the day or “daypart” when the spot or program is to be broadcast, such as 

during prime time, drive time, or within a precise program or specified time period.

Purchases of time by candidates outside of the Election Windows must be at rates “comparable” to those the station offers to 
its most favored advertisers.
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Censorship of Candidate Ads

Once a broadcast licensee permits a legally qualified candidate to “use” its station, the “use” may not, in any way, be 
restricted or censored.  The station may not:

• Delete libelous, offensive or indecent material (except it may delete content that qualifies as obscene under applicable 
law);

• Prohibit the inclusion of highly inflammatory or extremely unpopular viewpoints;

• Require the candidate to sign an indemnification agreement; or

• Require an advance script of the candidate’s remarks.  
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The Supreme Court has ruled that a station is insulated from liability from statements made by a candidate during a “use.”  
However, when a spot is not a “use,” there is no requirement to sell the time; so, if time is sold to non-candidates or for non-
uses, there is no prohibition against censorship and no resultant insulation from liability. 

In past campaigns, a number of candidates for office purchased time to air graphic anti-abortion spots.  Based upon FCC 
and court decisions, we do not believe that a station may decline to air a candidate spot that arguably is indecent or 
disturbing to children, or otherwise require such a spot to broadcast within the indecency “safe harbor” (i.e., between 10 
p.m. to 6 a.m. local time).  The FCC ruled that stations may place neutral advisory warnings before spots that the station 
believes may be disturbing to children, even if those spots might not be indecent, such as: 

“The following is a paid political announcement that this station is required by law to broadcast uncensored.” 
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Sponsorship Identification

Proper sponsorship identification is a legal requirement for all broadcast programming, political or otherwise.  Unless the 
program’s content makes it very clear what entity purchased the time, then the Communications Act requires that the program 
be identified specifically as “sponsored,” “paid for” or “furnished” by ______ and then accurately identify the buyer of the 
time. 

Section 317 of the Communications Act (for all candidates) and Section 318 of the Federal Election Campaign Act (for 
federal candidates and third parties) require the disclosure, on the air at the time of broadcast, of the identity of the party 
providing consideration for the broadcast of material.  

For broadcasts of five minutes’ duration or less, only one sponsorship identification announcement need be made, at the 
beginning or the end of the segment.  Programming longer than five minutes must have sponsorship identification and the 
beginning and at the end.

Non-federal candidates need only comply with the general sponsorship requirements. 



This presentation is informational only and is not legal advice.  Consult your legal counsel if you have any questions or concerns. 
Copyright Charles R. Naftalin, 2019

“Stand By Your Ad”

However, additional obligations are required for federal candidates under BCRA.  For example, the sponsorship 
announcement must be made at the end of the program or ad.  

ü For federal candidates, the sponsorship identification at the end of the program must be presented in the form 
required by BCRA, while the sponsorship identification at the beginning (for broadcasts longer than five minutes) 
need only comply with the FCC requirement (i.e., identifying that the matter was paid for and who paid for it).  

ü In the event that a federal candidate refuses to comply with the BCRA form of certification, informal FCC guidance 
suggests that the statutory requirement to provide such a federal candidate with access requires a station to broadcast 
the spot, but the candidate then becomes ineligible for the lowest unit rate for that order and for all of his or her 
subsequent advertising during the relevant election period. 
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BCRA (Federal) Candidate Broadcast Sponsorship Identification

BCRA is the statutory basis for what has become known as candidate “stand by your ad” sponsorship statements.  For 
example:

“My name is George Washington and I approved this advertisement, which has been paid for by 
the George Washington for President Campaign Committee.” 
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Television (Federal Candidates) 
For television spots that are authorized by a federal candidate, or a candidate’s authorized representative, BCRA requires the 
political programming include a statement that specifically provides:

• The party who purchased the political spot;
• The candidate on whose behalf the time was purchased; 
• For what office the candidate is running; and 
• State that the candidate approved the broadcast. 

This disclosure may be achieved by one of two ways: 

Ø By the candidate making the statement in an unobscured, full screen view; or 

Ø By a candidate voice-over, accompanied by a clearly identifiable photograph or similar image of the candidate.  

ü A photographic or similar image of the candidate will be considered by the Federal Election Commission to be “clearly 
identifiable” if it is at least eighty percent (80%) of the vertical screen height.  

ü There also must be a written presentation of the same statement at the end of the political programming “in a clearly 
readable manner with a reasonable degree of color contrast between the background and the printed statement.”  

ü This sponsorship identification must be at least four percent (4%) of the vertical picture height.  The image of the candidate 
and the printed statement must be on the screen for at least four (4) seconds.  (This is the “4x4” standard.)
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Radio (Federal Candidates)

BCRA and FCC sponsorship ID rules require radio programming that is authorized by a federal candidate, or such 
candidate’s authorized representative, to include a clear audio statement by the candidate identifying himself or herself 
and the office that he or she is seeking, stating that the candidate approved the broadcast, and noting that the candidate or
the candidate’s authorized committee has paid for the broadcast. 

Non-Federal Candidate Broadcast Sponsorship Identification 

Television
The sponsorship identification for non-federal candidates on television must state that the broadcast matter is 
“sponsored,” or “paid for,” or “furnished” by the identified sponsor (these words may not be abbreviated); and 
Be in writing that is at least four percent (4%) of the vertical picture height and must air for at least four seconds.  (4x4)
(State election laws affecting political broadcasts by candidates for state or local office vary from state to state.)   

Radio
The sponsorship identification for non-federal candidates on radio must state, in an understandable manner, that the 
broadcast is “sponsored,” or “paid for,” or “furnished” by the identified sponsor.  
(State election laws affecting political broadcasts by candidates for state or local office vary from state to state.)
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Federal Political Advocacy Programming Not Authorized by a Federal Candidate

Some of the most common “political” ads in broadcasting, often the most pervasive (even annoying), are “issue” ads or 
other forms of advocacy by third parties which are not authorized by a candidate.

What is “political broadcasting” that is not candidate authorized?  It is broadcasting that:

Ø Is paid for by a political committee, as defined by or registered with the FEC; 
Ø Advocates the election or defeat of federal candidates; 
Ø Solicits any political contributions; 
Ø Addresses a political matter of national legislative importance; or 
Ø That is an “electioneering communication.”  

(An electioneering communication is a broadcast ad which refers to a candidate for federal office, is targeted to listeners or
viewers, and is offered within 30 days of a primary or 60 days of a general election.) 
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For programming not authorized by a candidate, BCRA requires that the broadcast sponsorship identification state: 

ü That the programming is not authorized by any federal candidate; 

ü The full name and permanent street address, telephone number, or Internet address of the person who paid for the 
communication; and 

ü “______ is responsible for the content of this advertising.”  

The blank must be filled in with the name of the political committee or other person paying for the communication and the 
name of any “connected organization” of the payer.  (What constitutes a “connected organization” remains in some flux, as the
FCC is considering complaints that argue that organizations with a single source of funding should identify that source.)

For television, this statement is subject substantially to the same “4x4” standard as for candidate ads.  

For radio, the aural statement must be made in a clear and understandable manner and in the same language as the ad itself.
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Non-Federal Candidate and All Other Political Advertisements 

All ads must comply with the following sponsorship identification requirements of the Communications Act.  

The identification must state that the broadcast is “sponsored," "paid for" or "furnished by” the identified sponsor.  Those 
words may not be abbreviated in a visual identification on television.  All television ads must contain a visual identification 
in letters compliant with “4x4.”  For ads of five minutes or less in duration, the identification may be at the beginning or the
end of the ad.  For ads longer than five minutes, the identification must be at the beginning and the end of the ad. 

A pre-airing submission of all ads (federal or non-federal) may be requested to permit stations to verify compliance with the 
identification requirements. 
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Recordkeeping and the Online Public Inspection File

Section 315 of the Communications Act, as modified by BCRA, requires a station to keep and to permit public inspection of 
a complete record of all requests for broadcast time made by or on behalf of candidates or that communicate a message 
relating to any political matter of national importance (e.g., refer or relate to a legally qualified federal candidate, any 
election to federal office, or a national legislative issue of public importance).  

Purchases of Time by Candidates

All stations must maintain these records in their online public inspection files, including the following for purchases of time 
by candidates:  

• An appropriate notation showing every political airtime request and its disposition; 
• If a request is made on behalf of a candidate, the name and potential office of the candidate, the name of the 

authorized committee of the candidate, and the treasurer of such committee,
• If any such request is granted, any charges, including any free time provided, 
• What schedule of time was purchased (or, for free time, planned to be aired), 
• The date(s) and time(s) when any spots actually aired, and
• What classes of time, if any, were purchased. 
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Purchases of Time by Third Parties/Issue Advertisers

For political programming that (i) is paid for by a political committee, as defined by or registered with the Federal Election 
Commission; (ii) advocates the election or defeat of federal candidates; (iii) solicits any political contributions; (iv) addresses a 
political matter of national legislative importance; or (v) that is an “electioneering communication” as defined by federal law 
but is not authorized by a candidate, the advertiser must certify as to the following information in writing: 

Ø The purchaser’s contact name, address and phone number; 
Ø The purchaser’s chief executive officers or members of its executive committee or board of directors; 
Ø the organizations connected to the Advertiser, 
Ø The name of the candidate to which the programming refers (if any); and 
Ø If the advertising is a “political matter of national importance” the issue in question, and that the advertiser is responsible 

for the content of the programming.

A station will meet its FCC and BCRA public file requirements if it places in its public political file appropriately 
completed (by the buyer) copies of certifications for: 

Ø Requests for the Purchase of Time for Political Broadcasts,
Ø Federal Candidate Certifications, and 
Ø Third Party/Issue Advertising Certifications.
(Forms of such certifications are available from the NAB and other sources, such as Holland & Knight.) 
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Conclusion

This presentation has been a quick survey of major topics in political broadcasting but skips over important subjects 
and considerations.  Thank you for your attention. 

Charles R. Naftalin, Holland & Knight LLP
charles.naftalin@hklaw.com
https://www.hklaw.com/Charles-Naftalin/ 


