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In this case, an employee sought reconsideration of his workers’ compensation
settlement after being terminated by his employer.  The employer contended that the
termination was for misconduct, and the employee was, therefore, not eligible for
reconsideration in accordance with Tennessee Code Annotated section 50-6-
241(d)(1)(B)(iii)(b)(2008).  The trial court found that the employee was not
terminated for misconduct, was eligible for reconsideration, and awarded additional
permanent partial disability benefits.  The employer has appealed, contending that the
evidence preponderates against the trial court’s finding of the employee’s eligibility
for reconsideration.  In the alternative, it argues that the award of additional benefits
was excessive and that the trial court failed to make specific findings of fact to
support the award, as required by section 50-6-241(d)(2)(B)(2008).  The appeal has
been referred to the Special Workers’ Compensation Appeals Panel for a hearing and
a report of findings of fact and conclusions of law pursuant to Tennessee Supreme
Court Rule 51.  We affirm the judgment.  

Tenn. Code Ann. § 50-6-225(e) (2008) Appeal as of Right; Judgment of the
Circuit Court Affirmed

DONALD P. HARRIS, SP. J., delivered the opinion of the Court, in which WILLIAM C.
KOCH, JR., J. and J. B. COX, SP. J., joined.

Charles E. Pierce, Knoxville, Tennessee, for the appellant, AT&T Mobility Services,
LLC. 



Bill Easterly and Craig P. Glenn, Nashville, Tennessee, for the appellee, James D.
Clay.

OPINION

Factual and Procedural Background

James D. Clay was employed by AT&T Mobility Services, LLC (“AT&T”), as
an “agent manager.”  His job consisted of managing the third party, or non-AT&T
employees or companies, that did door-to-door sales for AT&T’s new U-verse
product.  On April 10, 2009, he suffered a torn labrum to his left shoulder in the
course of his employment.  It is undisputed that the injury was compensable.  He was
eventually released to return to work with a 3% impairment to the body as a whole. 
His workers’ compensation claim was settled based on 4.5% permanent partial
disability to the body as a whole, and the settlement was approved by the Circuit
Court for Davidson County on May 13, 2010.   

On June 22, 2010, Mr. Clay injured his back when he picked up a box in the
course of his employment.  He notified his supervisor and was promptly provided
with a list of physicians as required by Tennessee Code Annotated section 50-6-
204(a)(4)(2008).  Mr. Clay selected Dr. Charles Cox, the same physician who had
treated his shoulder injury.  Dr. Cox placed temporary restrictions on Mr. Clay’s
activities, including limiting him to driving no more than ten minutes per hour and
lifting no more than five pounds.  AT&T was unable to accommodate those
restrictions, and Mr. Clay was paid temporary total disability benefits from June to
September 2010.  

Throughout this period, Mr. Clay held a second, part-time, position as pastor
of a church in Chicago, Illinois.  Mr. Clay testified that he was attempting to establish
this church in his home town, that he earned no money from this position and that he 
continued to serve as pastor of the church during his period of disability.  He flew to
Chicago each Sunday, rented a car and drove to the church, a distance of
approximately six miles.  Mr. Clay testified he could drive the distance within the ten
minute driving restriction imposed by Dr. Cox.  When Mr. Clay returned to work for
AT&T on September 13, 2010, he was summoned to a meeting with Bryan Klamer,
the general manager of Mr. Clay’s unit.  Mr. Klamer informed Mr. Clay that he had
been observed by investigators in Chicago and that those investigators had twice
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during the month of August 2010 observed him driving in Chicago.  On one occasion,
he did not drive in excess of the ten-minute restriction.  On the other, he drove twelve
to thirteen minutes, some two to three minutes over the restriction.  Based upon the
observations of the investigators, AT&T wrote Dr. Cox and asked that he consider
lifting the driving restrictions.  At the meeting with Mr. Klamer, Mr. Clay signed a
written statement about the incidents and was suspended while AT&T conducted an
investigation into his activities while off work receiving workers’ compensation
temporary total disability benefits.   

After three weeks, Mr. Clay was instructed to return to work.  He resumed his
full duties without restrictions and worked without incident until January 27, 2011,
when he was involved in an automobile accident.  On that occasion, he was rear-
ended while driving from one location to another in the course of his work.  He once
again selected Dr. Cox from a panel of physicians provided by AT&T.  Dr. Cox
initially took Mr. Clay completely off work, but later permitted Mr. Clay to return to
work, again with a limit of ten minutes of driving per hour and no lifting more than
five pounds.  After informing his new supervisor, Scott Wangrud, of these
restrictions, Mr. Clay received an email from him instructing Mr. Clay to return to
work.  Mr. Clay told Mr. Wangrud that he lived in Mt. Juliet, and his assigned work
location was more than fifteen minutes driving distance from his home.   Mr.1

Wangrud seemed sympathetic but informed Mr. Clay that he was expected to be at
work and perform his work visiting clients.  Mr. Clay requested that Dr. Cox increase
his driving limitation.  Dr. Cox increased it to twenty minutes per hour, but this length
of time was still insufficient to allow Mr. Clay to drive to work in one segment.  A
series of emails was exchanged between Mr. Clay and Mr. Wangrud in which Mr.
Clay emphasized the difficulty of his getting to his workplace while abiding by Dr.
Cox’s restrictions.  Mr. Wangrud emphasized the requirement that he return to work
and suggested that he obtain a ride.  

Dr. Cox took Mr. Clay off work again from February 17, 2011 until March 8,
2011.  Thereafter he permitted Mr. Clay to return to work with a ten-minute driving
limitation and five-pound lifting restriction.  Again, Mr. Clay received messages from
AT&T that he was required to come in to the office and satisfy his other work
requirements involving contact with clients.  

At one time, Mr. Clay’s workplace was in downtown Nashville.  At a later time, he was moved to1

an office in Brentwood.  It is not clear from the record when this change occurred.  Both locations were more
than fifteen minutes drive from Mr. Clay’s home. 
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Mr. Clay returned to work as instructed.  During the first three days of his
return, he was again observed by investigators driving in excess of the limitation
imposed by Dr. Cox.  On one occasion, Mr. Clay was seen driving to meet with a
client in Nashville.  On another occasion, he was observed traveling to an unrelated
medical appointment which was essentially on the way to his workplace.  For one
week, beginning March 14, 2011, AT&T provided a driver to bring Mr. Clay to work
and take him home.  That service was ended without explanation, and Mr. Clay
returned to driving himself to and from work.  On April 20, 2011, he was summoned
to a meeting at Mr. Klamer’s office and advised that he was being terminated for
workers’ compensation fraud.   Mr. Klamer and Mr. Wangrud testified that violation
of AT&T’s Code of Business Conduct may have also been discussed at that time. 
After his termination, Mr. Clay sought a Benefit Review Conference from the
Department of Labor and Workforce Development.  That conference took place on
October 4, 2011.  The parties were unable to reach an agreement, and an impasse was
declared.  Thereafter, on November 1, 2011, this action was filed in the Circuit Court
for Davidson County that had approved the original settlement of his claim.  

AT&T’s Code of Business Conduct requires its employees, inter alia, to be
“honest and act with integrity,” “treat each other with respect and do not permit
intimidation, discrimination or harassment in the workplace,” “support a work
environment that is inclusive and diverse,” “create a safe and secure place to work,”
“work lawfully and in accordance with regulations that apply to us,” and “protect the
Company’s physical assets and intellectual property.”  During cross-examination, Mr.
Wangrud  testified that he was unaware of any violation of these provisions by Mr.
Clay.  Both Mr. Wangrud and Mr. Klamer testified that they were not consulted about
Mr. Clay’s termination.  

Mr. Clay was forty-nine years old at the time of trial.  He had worked for
AT&T since 2007.  He was a college graduate, having graduated from American
Baptist College in Nashville in 2010, and had served five years in the Army.  His
previous employments included working on a loading dock, at a call center, and
various types of sales.  While working for AT&T, he earned a base salary of $68,000
per year, with the possibility of receiving an additional $32,800 in bonuses.  After
being terminated, he worked for a short time for ADT Security, but had been laid off. 
He was not working at the time of trial, but was actively seeking employment.  He
testified that, as a result of his shoulder injury, he was unable to lift his arm over his
head.  He had occasional shoulder pain, which he treated with ibuprofen.  He had no
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formal restrictions for his shoulder injury and was not currently receiving treatment
from Dr. Cox.  

The trial court issued an initial ruling from the bench.  It found that all the
witnesses who testified were truthful and straightforward.  It further found that
AT&T’s insistence that Mr. Clay report for work and simultaneously comply with Dr.
Cox’s driving limitations placed Mr. Clay in “an impossible situation.”  It further
observed that Mr. Clay’s “medical restrictions were directly, directly related to his
employment.  And his violations of the restriction [were] not an option for him.  He
had no choice.  He had to violate the restrictions to keep his job.”  It therefore
concluded that Mr. Clay was not terminated for misconduct and was eligible for
reconsideration of his prior settlement.  The trial court stated its inclination to award
six times the impairment rating, explaining that it had been two years since Mr.
Clay’s termination, “two years without any money except for approximately $15,000
that he was able to earn, that is really a disadvantage.”  The court reserved ruling on
the amount of any additional award, however, and permitted the parties to file post-
trial briefs addressing the subject.  Subsequently, it entered a judgment awarding an
additional 13.5% permanent partial disability, resulting in a total award of 18% to the
body as a whole, the maximum award permitted by Tennessee Code Annotated
section 50-6-241(d).

AT&T has filed this appeal, raising two issues.  First, it contends that the
evidence preponderates against the trial court’s finding that Mr. Clay was not
terminated for misconduct.  In the alternative, it argues that the award of six times the
medical impairment is excessive and is not supported by specific findings of fact as
required by Tennessee Code Annotated section 50-6-241(d)(2)(B). 

Analysis

Courts reviewing an award of workers’ compensation benefits must conduct
an in-depth examination of the trial court’s factual findings and conclusions. 
Wilhelm v. Krogers, 235 S.W.3d 122, 126 (Tenn. 2007).  When conducting this
examination, Tenn. Code Ann. § 50-6-225(e)(2) requires the reviewing court to
“[r]eview . . . the trial court’s findings of fact . . . de novo upon the record of the trial
court, accompanied by a presumption of the correctness of the finding, unless the
preponderance of the evidence is otherwise.”  The reviewing court must also give
considerable deference to the trial court’s findings regarding the credibility of the live
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witnesses and to the trial court’s assessment of the weight that should be given to
their testimony.  Tryon v. Saturn Corp., 254 S.W.3d. 321, 327 (Tenn. 2008);
Whirlpool Corp. v. Nakhoneinh, 69 S.W.3d 164, 167 (Tenn. 2002).  However, the
reviewing courts need not give similar deference to a trial court’s findings based upon
documentary evidence such as depositions, Orrick v. Bestway Trucking, Inc., 184
S.W.3d 211, 216 (Tenn. 2006); Bohanan v. City of Knoxville, 136 S.W.3d 621, 624
(Tenn. 2004), or to a trial court’s conclusions of law, Seiber v. Reeves Logging, 284
S.W.3d 294, 298 (Tenn. 2009). 

Misconduct

Tennessee Code Annotated section  50-6-241(d)(1)(B)(iii)(b) provides that an
employee is not entitled to reconsideration of a prior workers’ compensation
settlement when his loss of employment is due to “the employee’s misconduct
connected with the employee’s employment.”  In Carter v. First Source Furniture
Grp., 92 S.W.3d 367 (Tenn. 2002), decided before section 50-6-241(d)(1)(B)(iii)(b)
was added to the workers’ compensation statute in 2004, our Supreme Court held that
an employer was not required to offer re-employment to an employee who had been
terminated for misconduct prior to reaching maximum medical improvement in order
for the lower cap (then two and one-half times the medical impairment, Tenn. Code
Ann. § 50-6-241(a) to apply to the award of permanent disability benefits.  Carter v.
First Source Furniture Grp., 92 S.W.3d at 372.  The addition of section 50-6-
241(d)(1)(B)(iii)(b) to the statute confirmed that an injured employee terminated for
work-related misconduct was limited to the lower cap, which was reduced to one and
one-half times the medical impairment by the adoption of section 50-6-241(d)(1)(A). 

This Panel considered section 50-6-241(d)(1)(B)(iii)(b) in light of Carter in
Durham v. Cracker Barrel Old Country Store, Inc., No. E2008-00708-WC-R3-WC,
2009 WL 29896 (Tenn. Workers’ Comp. Panel Jan. 5, 2009).  There, we stated:
“When applying the Carter limitation on recovery, courts must determine (1) that the
actions allegedly precipitating the employee’s dismissal qualified as misconduct
under established or ordinary workplace rules and/or expectations; and (2) that those
actions were, as a factual matter, the true motivation for the dismissal.”  2009 WL
29896, at *3.  Subsequently, in Marvin Windows of Tennessee, Inc. v. Gardner, No.
W2011-01479-WC-R3-WC, 2012 WL 2674519 (Tenn. Workers’ Comp. Panel June
8, 2012), we affirmed a trial court’s finding that an employee’s long absence for an
illness unrelated to his employment constituted “misconduct” that precluded
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reconsideration of his prior settlement in accordance with section
50-6-241(d)(1)(B)(iii)(b).  2012 WL 2675419, at *4; see also, Pigg v. Liberty Mut.
Ins. Co., No. M2007-01940-WC-R3-WC, 2009 WL 585962 (Tenn. Workers’ Comp.
Panel Mar. 9, 2009) (employee terminated for failure to meet production quotas for
reasons unrelated to her work injury held not entitled to seek reconsideration).

It is undisputed that Mr. Clay lived in Mt. Juliet, Tennessee.  At the time of his
injury, his workplace was located in downtown Nashville.  His workplace was later
moved to Brentwood.  His uncontradicted testimony was that he could not drive from
his home to either location within the ten-to-twenty-minute per hour driving
restrictions imposed by Dr. Cox.  Thus, it would have taken him either two or three
hours to reach his workplace and a similar amount of time to return to his home.  Mr.
Clay also testified that his job duties required him to call on clients, which required
additional driving.  

AT&T regards as significant the fact that Mr. Clay told Dr. Cox, on two
occasions, that he did not feel that it was safe for him to drive more than ten minutes
at a time.  That fact would be significant had Mr. Clay frequently driven his
automobile in excess of the ten-minute restriction for personal reasons outside his
employment.  The only proof that he violated the ten-minute restriction outside his
employment was that he exceeded it by two or three minutes the year before his
termination in order to visit a potential site for the relocation of his church in Chicago
and that he stopped by a doctor’s office along the way to his place of employment on
the morning of March 9, 2011.  Consequently, there is no evidence that Mr. Clay was
being untruthful with Dr. Cox when he stated his fear of driving more than a few
minutes at a time.  The trial court found AT&T’s insistence that Mr. Clay report to
work knowing that he lived 30 to 40 minutes from his place of employment left Mr.
Clay no realistic choice but to violate his restriction if he wanted to keep his job, and
his decision to exceed Dr. Cox’s restriction was therefore neither deceptive nor
dishonest.  Mr. Clay’s immediate supervisor, Mr. Wangrud, described Mr. Clay as a
good employee and testified that he was not aware of any specific violation of
AT&T’s Code of Conduct.  Neither Mr. Wangrud nor his supervisor, Mr. Klamer,
participated in the decision to terminate Mr. Clay.   Based on these facts, we are
unable to conclude that the evidence preponderates against the trial court’s finding
that Mr. Clay was not terminated for misconduct and was therefore eligible for
reconsideration of his prior settlement.

-7-



Amount of Award

The trial court awarded a total of 18%  permanent partial disability to the body
as a whole, the maximum award permitted by Tennessee Code Annotated 50-6-
241(d)(2)(A)(2008) in light of the 3% anatomical impairment assigned by Dr. Cox. 
AT&T contends that the trial court failed to make specific findings of fact to support
the award, as required by section 50-6-241(d)(2)(B).  This Code section provides:  “If
the trial court awards a permanent partial disability percentage that equals or exceeds
five (5) times the medical impairment rating, the court shall include specific findings
of fact in the order that detail the reasons for awarding the maximum permanent
partial disability.”  Courts must consider all pertinent factors, including lay and expert
testimony, the employee’s age, education, skills and training, local job opportunities,
and capacity to work at types of employment available in the claimant’s disabled
condition.  Tenn. Code Ann. § 50-6-241(c)(2008).  In its judgment, the trial court
included the following findings:

16.  The Court finds that [Mr. Clay] is 49 years of age.

17.  [Mr. Clay] cannot perform physical labor.

18.  [Mr. Clay] has limited range of motion and periodic discomfort.

19.  At the time of his termination, [Mr. Clay] was earning approximately
$68,000 per year working for AT&T.

20.  Since his termination on April 20, 2011, [Mr. Clay] was employed for four
(4) months by ADT Security Services earning less than half what he was
making with AT&T.  That job ended after approximately four (4) months due
to lack of work. 

We conclude that these findings comply with section 50-6-241(d)(2)(B) and
provide a sufficient basis for an award of 18% permanent partial disability. 

AT&T makes the alternative argument that, even if the trial court’s findings
are sufficiently specific, the evidence as a whole does not justify an award of 18%
permanent partial disability.  It points out that Mr. Clay has no medical restrictions
from his shoulder injury and has not sought or received medical treatment for it for
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several years.  Moreover, Mr. Clay is a college graduate, with extensive experience
in sales work.  Mr. Clay testified, however, that he is unable to lift his arm above
shoulder level.  For more than two years, Mr. Clay was unable to find employment
except for a period of four months with ADT Security Services making less than half
what he had at AT&T.  His college degree is from American Baptist College and is
presumably related to his second vocation as a pastor.  These factors mentioned by
AT&T are worthy of consideration, but they are not so persuasive that an award of
18% permanent partial disability is unreasonable or unsupported by the evidence as
a whole. 

Conclusion

The judgment of the trial court is affirmed.  Costs are taxed to AT&T Mobility
Services, LLC, and its surety for which execution may issue if necessary. 

_________________________________
DONALD P. HARRIS, SPECIAL JUDGE
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JUDGMENT

This case is before the Court upon the entire record, including the order of referral

to the Special Workers' Compensation Appeals Panel, and the Panel's Memorandum

Opinion setting forth its findings of fact and conclusions of law, which are incorporated

herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of the Panel

should be accepted and approved; and

It is, therefore, ordered that the Panel's findings of fact and conclusions of law are

adopted and affirmed, and the decision of the Panel is made the judgment of the Court.

Costs will be paid by AT&T Mobility Services, LLC, for which execution may

issue if necessary.

PER CURIAM
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