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Ilpon consideration of the arguments, transcripts, and record presently before this 
Court, I respecthlly disagree with my col1eagues' conclusion that the State's Rule 10 
application for extraordinary appeal should bc denied. In my view, the State set forth valid 
arguments on both the thirteenth juror issue and structural error issue to warrant this Court 
to exercise its disclaetion and grant extraordinary review pursuant to Rule 10 of the Rules of 
Appellate Procedure. 

A. Thirteenth .Turor 

In its Rule 10 application, the State presents a compelling argument, supported by trial 
transcripts, that Judge Raumgartner fulfilled his thirteenth juror obligation through 
statements at each Defendant's respective post-trial hearings. The State contends that, 
because Judge Raumgartner fulfilled the thirteenth juror requirement, Judge Blackwood had 
ncither the legal authority nor the legal obligation to act as the thirteenth juror in any of the 
three cases. The State concludes that Judge Blackwood's decision to grant a new trial for 
each of the three Defendants, based on the thirteenth juror rule, was without legal authority 
and, therefore, presents a valid basis for granting the Rule 10 application for extraordinary 
appeal. See Stare v. McKim, 2 15 S.W.3d 78 I ,  79 1 (Tenn. 2007) (citing State v. Willoughby, 
594 S.W.2d 388, 392 (Tenn. 1980) ('"This Court has stated that a Rule 10 extraordinary 
appeal will lie whenever the prerequisites for common law certiorari exist: . . . the trial 
court's action is without legal authority . . . ."). TfJudge Baurngartner d id  indeed satis6 his 



thirteenth juror duty, Judge Rlackwood then would have "so far departed from the accepted 
and usual course ofjudicial proceedings as to require immediate review." Tenn. R. App. P. 
10(a)(l). Because the State presents a valid argument, complete with supporting documents, 
on the issue, I believe it has satisfied the lhreshold showing to warrant filrther proceedings. 
Therefore, I ~vould grant the State's Rule 10 application for extraordinary review. 

B. Structural Error  

After thorough research on this issue, I have concluded that the appropriate legal 
standard for determining whether there is structural error in a trial is unclear. Further, it is 
unclear whether the legal reasoning and analysis Judge Blackwood applied in his decision 
to grant a new trial to each of the three Defendants, based on structural error, constituted the 
appropriate standard. If the appropriate standard requires, as the State argues, that the 
Defendants demonstrate a connection between Judge l3aurngartnerYs misconduct and his 
decisions at trial, then .Tuclge Blackwood applied an incorrect standard, and the Deferldants 
have failed to show that they did not receive fair trials. See Thurmond v. McKee, No. 1 :06- 
cv-580, 2009 WL 929001, at *18 (W.D. Mich. Apr. 2, 2009) (". . . even assuming the 
existence of some due-process principle at work in the present case, that principle would 
certainly require evidence that the judge's personal problems have had some substantial 
impact on the fairness of a criminal defendanl's trial."). At this point in the appeals process, 
none of the Defendants have demonstrated any specific instances of bias or unfairness by 
Judge Baumgartner in their respective trials. Therefore, I would grant the Rule 10 
application for extraordinary appeal, ordering that all parties hl ly brief and orally argue the 
issue, in order for this Court to properly determine a resolution. Tenn. R. App. P. 10(a) 
("[Aln application for extraordinary appeal lies from an interlocutory order ofa  lower courl 
. . . [i]f necessary for complete determination of the action on appeal . . . ."). 

Conclusion 

Accordingly, for the reasons set forth above, 1 conclude that the State's Rulc 10 
application for an extraordinary appeal should be GRANTED. 


