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This premises liability action concerns the moving party’s burden on a motion for summary

judgment. Plaintiff/Appellant tripped and fell in the parking lot of Defendant/Appellee

convenience store. During Appellant’s deposition, she was unable to state specifically what

caused her to fall other than pointing to photographs of the cracked and uneven pavement.

Appellee moved for summary judgment, which the trial court granted. We conclude that

Appellee’s motion for summary judgment, which pointed to the Appellant’s lack of specific

evidence showing causation, was insufficient to shift the burden of production to the

Appellant. Reversed and remanded. 
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OPINION

I. Background

On or about January 19, 2006, Plaintiff/Appellant Mae Coleman tripped and fell in

the parking lot of a convenience store, which was owned by Defendant/Appellee South

Tennessee Oil Inc. d/b/a  Quick Mart (“Quick Mart”). Ms. Coleman is employed by Roberts



Motor Co., Inc., d/b/a Roberts Toyota (“Roberts Toyota”); specifically, she transports cars

from Roberts Toyota to other dealerships. As often as twice a week, Ms. Coleman stops at

Quick Mart to buy gas. Prior to January 19, 2006, Ms. Coleman had never ventured inside

the Quick Mart building; instead, she routinely used her company-provided gas card to pay

at the pump. On January 19, 2006, because of the heavy traffic at Quick Mart, Ms. Coleman

was required to park on a side of the gas station that was unfamiliar to her. In addition, the

pay-at-the pump feature was not operating properly, requiring Ms. Coleman to venture into

the building to pay for her gas.

 On her way from the gas pump to the building, Ms. Coleman tripped on something

in the parking lot, which caused her to fall and sustain serious injuries to her arm and wrist.

Ms. Coleman is unsure of what exactly caused her to fall, but she averred that the parking

lot was “dangerous and defective” due to “unmarked and uneven” paving. 

Ms. Coleman filed a complaint for damages on January 10, 2007. Because Ms.

Coleman had received worker’s compensation benefits, her employer, Roberts Toyota, was

permitted to intervene. The complaint alleged that the uneven, unmarked pavement caused

Ms. Coleman to fall, which resulted in serious injuries. The complaint also alleged that Quick

Mart was negligent in allowing the pavement to exist in that condition. During discovery,

Ms. Coleman submitted photographs showing a portion of the Quick Mart parking lot, which

was uneven and cracked. However, during her deposition, when asked what had caused her

to fall, Ms. Coleman merely pointed to the photographs, stating that “that” caused her

injuries:

Q. Okay. Do you recall at the time you fell what caused you to

fall?

A. All I know if that I come around there, was going inside, and

the next thing I know, my foot went—hit something and I went

down. And I’m thinking it was—from this right here—the

best—now, don’t hold me to this. This right here—which one

was it? Because I’d be coming to the front door. All I know is

I came around the pump there, where it was at. And then like I

said, my foot hit something and I went down.

Q. Okay. When you went down, did you look at what

your foot hit?

A. The next thing I remember was the girl out there

trying to help me up, and I couldn’t—I couldn’t get up off it. 
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Q. Did you know where you were, where you were

laying?

A. I knew that I was at the station, but I didn’t know

exactly— I knew I was on the concrete.

Q. Okay. So from these three pictures that you’ve shown

me or I’ve shown you rather, you can’t tell on any of those

pictures—

A. Where I was at? No.

Q. And you can’t tell me if you tripped on anything in

those pictures, can you?

*   *   *

A. All I know is my foot hit something on that ground

and I came up, and I—you know—no. Do any of these

pictures—if they tell you exactly where I fell at, no. . . . All I

know is my foot hit something on that, and I went down.

Also during her deposition, Ms. Coleman noted that an employee of Quick Mart had

witnessed her fall, although the employee had not been named in Ms. Coleman’s initial

discovery responses. Accordingly, the employee’s deposition had not yet been taken. Based

on the deposition testimony, Quick Mart moved for summary judgment on the ground that

Ms. Coleman could not prove causation because she was unable to identify specifically what

in the parking lot had caused her to fall. The trial court granted summary judgment, noting

that Ms. Coleman could have tripped in one of the areas covered by the photographs or in

another area over something that Quick Mart may not have known existed:

The uncontroverted fact is that the [Ms. Coleman] does

not know where she fell or on what she tripped. [Ms. Coleman]

could not even say that three photographs she supplied to the

Defendant showed the gas island where she tripped. 

The fatal flaw in this case is the same fatal flaw in the
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Psillases’  case. In both cases, the Plaintiff could not identify the1

object or condition that caused the injury. The Defendant has

made a properly supported motion, the burden of production

shifts to [Ms. Coleman] to show that a genuine issue of material

fact exists. [Ms. Coleman] has failed to do so. There is no

genuine issue for trial concerning causation. A reasonable jury

could not resolve that issue in [Ms. Coleman’s] favor. 

Ms. Coleman appeals. Although Ms. Coleman raises several issues for review, we conclude

that the dispositive issue concerns whether the trial court erred in granting summary

judgment to Quick Mart.

II. Analysis

Ms. Coleman argues that the trial court erred in granting summary judgment. A trial

court’s decision to grant a motion for summary judgment presents a question of law.  Our

review is therefore de novo with no presumption of correctness afforded to the trial court’s

determination. Bain v. Wells, 936 S.W.2d 618, 622 (Tenn. 1997).  This Court must make a

fresh determination that the requirements of Tenn. R. Civ. P. 56 have been satisfied. 

Abshure v. Methodist Healthcare–Memphis Hosps., 325 S.W.3d 98, 103 (Tenn. 2010). 

When a motion for summary judgment is made, the moving party has the burden of

showing that “there is no genuine issue as to any material fact and the moving party is

entitled to judgment as a matter of law.” Tenn. R. Civ. P. 56.04.   If the moving party’s

motion is properly supported, “[t]he burden of production then shifts to the nonmoving party

to show that a genuine issue of material fact exists.” Hannan v. Alltel Publ'g Co., 270

S.W.3d 1, 5 (Tenn. 2008) (citing Byrd v. Hall, 847 S.W.2d 208, 215 (Tenn. 1993)). 

Quick Mart argues that Ms. Coleman’s vague assertions in her complaint,

interrogatory responses, and deposition are not sufficient to meet her burden to “set forth

specific facts showing that there is a genuine issue for trial.” Tenn. R. Civ. P. 56.06.

However, we note that the burden of production only shifts to Ms. Coleman, as the non-

moving party, if Quick Mart provides a “properly supported motion” for summary judgment.

Id.; Byrd, 847 S.W.2d at 215. Consequently, in order to determine whether the burden of

production ever shifted to Ms. Coleman, we must first consider whether Quick Mart

submitted a properly supported motion for summary judgment that operated to shift the

burden to Ms. Coleman. 

 The court is referring to Psillas v. Home Depot USA, Inc., 66 S.W.3d 860 (Tenn. Ct. App. 2001),1

discussed in detail, infra. 
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To make a properly supported motion for summary judgment and to shift the burden

of production, a moving party may: 1) affirmatively negate an essential element of the

nonmoving party's claim; or 2) show that the nonmoving party cannot prove an essential

element of the claim at trial. Martin v. Norfolk Southern Ry. Co., 271 S.W.3d 76, 83 (Tenn.

2008); Hannan, 270 S.W.3d at 5. Whichever approach the moving party takes, both require

more than assertions of the nonmoving party's lack of evidence. Martin, 271 S.W.3d at

83–84. In addition, the moving party must present evidence that more than “raises doubts”

about the ability of the nonmoving party to prove its claim at trial. Id. at 84. The moving

party must produce evidence or refer to previously submitted evidence. Id.; accord Hannan,

270 S.W.3d at 5. Generally, “‘[c]onclusory assertions in support of a defendant's motion for

summary judgment are not sufficient to shift the burden to the plaintiff to come forward with

evidence to create a material dispute of fact.” Barna v. Seiler, No.

M2008–01573–COA–R3–CV, 2011 WL 1486613, at *5 (Tenn. Ct. App. April 19, 2011)

(perm. app. denied July 13, 2011) (citing Giggers v. Memphis Housing Auth., 277 S.W.3d

359, 363 (Tenn. 2009); Blanchard v. Kellum , 975 S.W.2d 522, 525 (Tenn. 1998)). Thus, to

negate an essential element of a claim, a moving party must refer to evidence that tends to

disprove an essential element of the claim made by the nonmoving party. Martin, 271

S.W.3d at 84. 

Quick Mart asserts that it has shifted the burden of production to Ms. Coleman by

arguing that Ms. Coleman “failed to prove specific material facts as to the [c]ause and

[l]ocation of her fall.” In addition, Quick Mart focuses on Ms. Coleman’s lack of causation

evidence and argues that Ms. Coleman “has not, cannot and will not be able to testify as to

what, if anything, caused her fall” because Ms. Coleman “cannot now, nor will she at trial,

testify with more specificity or ‘exactitude’ as to the location and cause of her fall, than she

has done already by deposition.” However, Quick Mart fails to cite any law that  requires

“specificity” or “exactitude.” Quick Mart states that, in order to establish a premises liability

action against it, Ms. Coleman must show the necessary elements of “the location of the fall”

and the “specific cause of the fall.”  Quick Mart again cites no law for this proposition. Ms.

Coleman’s cause of action is for premises liability. A cause of action for premises liability

is analyzed under common law principles of negligence. Concklin v. Holland, 138 S.W.3d

215, 220 (Tenn. Ct. App. 2003). The necessary elements of a negligence action are: 

(1) duty of care owed by the defendant to the plaintiff; (2)

conduct falling below the applicable standard of care amounting

to a breach of that duty; (3) an injury or loss; (4) causation in

fact; (5) proximate, or legal cause.

Satterfeild v. Breeding Insulation Co., 266 S.W.3d 347, 355 (Tenn. 2008). Accordingly, in

order for Quick Mart to shift the burden of production to Ms. Coleman, it must show that Ms.

-5-



Coleman will not be able to prove one or more of the necessary elements listed above at trial. 

In this case, Quick Mart argues that it has shown that Ms. Coleman cannot prove the

elements of causation in fact and proximate cause at trial. Therefore, we turn to consider

whether Quick Mart has shifted the burden on the issue of causation.

Quick Mart relies on the Tennessee Court of Appeals case of Psillas v. Home Depot

USA, Inc., 66 S.W.3d 860 (Tenn. Ct. App. 2001). In Psillas, the plaintiff’s child was injured

while playing unsupervised in a Home Depot store. Id. at 862. The child was jumping on

rolled up portions of carpet when he cut his arm. Id. The child only noticed the cut when it

was pointed out by a Home Depot employee.  Id.  The child was taken to the hospital, where

he received medical treatment; however, the treating physician could not determine the exact

implement that had caused the injury.  Id. at 862–63.  The parents of the child returned to the

store to determine what had cut the child.  Id. at 863.  Neither the parents, nor any Home

Depot employee, was able to identify what had cut the child.  Id.  Home Depot moved for

summary judgment, arguing that the plaintiffs could not prove causation at trial. The trial

court denied the motion but granted an interlocutory appeal.  Id.

This Court reversed, holding that Home Depot had pointed to evidence in the record

that “affirmatively negated an essential element” of the plaintiff’s claim. The Court stated:

The fatal flaw in the Psillases' case is that they cannot

identify the object or condition that cut their son when he fell off

the roll of carpet on which he and his sister had been playing.

Because this object or condition is unknown, the Psillases will

never be able to prove that Home Depot's employees created the

condition or that the condition had existed long enough to be

discovered if Home Depot's employees had acted reasonably.

Thus, the Psillases are missing an essential element of their

case—proof that the condition existed for such a length of time

that the premises owner knew, or in the exercise of ordinary care

should have known, that the condition existed.

*   *   *

Courts need not submit to the jury negligence cases

containing only a spark or glimmer of evidence that requires the

finder-of-fact to make a leap of faith to find the defendant liable

for the plaintiff's injury. Ogle v. Winn-Dixie Greenville, Inc.,

919 S.W.2d 45, 47 (Tenn. Ct. App. 1995); Underwood v. HCA

Health Servs. of Tenn., Inc., 892 S.W.2d [423,] 427 [(Tenn. Ct.
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App. 1994)]. The paucity of evidence in this case would require

a reasonable fact finder to speculate in order to find that Home

Depot's negligence proximately caused the boy's injuries.

Accordingly, we have determined that Home Depot is entitled

to a judgment as a matter of law.

Id. at 865–66. In Psillas, the plaintiffs could not point to what instrumentality actually caused

the injury; instead they chose to rely on the doctrine of res ipsa loquitur.  Id. at 865 (“[T]he2

doctrine of res ipsa loquitur permits a fact finder to infer negligence from the circumstances

surrounding an injury.”) (citing Seavers v. Methodist Med. Ctr., 9 S.W.3d 86, 91 (Tenn.

1999)). However, the court held that because the plaintiffs did not know what caused the

injury, they could also not prove that the instrumentality was in the exclusive control of

Home Depot or that Home Depot’s negligence was the only cause of the child’s injuries. See

Psillas, 66 S.W.3d at 865–66. Thus, the plaintiffs’ claim failed. 

We note, however, that although not to the level of “exactitude” urged by the

Appellees in this case, Ms. Coleman’s complaint avers that the dangerous and defective

condition of the pavement itself is the cause of Ms. Coleman’s injury. In a premises liability

case, in order to prove that the owner breached its duty, a plaintiff “must generally prove that

the condition existed for such a length of time that the owner or occupier knew or, in the

exercise of ordinary care should have known, of its existence.” Basily v. Rain, Inc., 29

S.W.3d 879, 883 (Tenn. Ct. App. 2000)).  Thus, to obtain summary judgment on the issue

of causation, the burden is on Quick Mart to either negate or show that Ms. Coleman cannot

prove at trial either: (1) that the pavement was defective; (2) that the defective pavement was

the cause of her injuries; or (3) that Quick Mart could not have known of the dangerous

condition through the exercise of ordinary care.  Id. Nothing in Quick Mart’s motion for

summary judgment, however,  affirmatively negates any of these elements or shows that Ms.

Coleman will be unable to prove these elements at trial.  “When considering the evidence,

the reviewing court must consider the evidence in a light most favorable to the non-moving

party and must resolve all reasonable inferences in the nonmoving party's favor.” King v.

Betts, 354 S.W.3d 691, 712 (Tenn. 2011) (citing  B & B Enters. of Wilson Cnty., LLC v.

City of Lebanon, 318 S.W.3d 839, 845 (Tenn. 2010). Considering the evidence in the record

in the light most favorable to Ms. Coleman, we cannot conclude that Quick Mart has “shown

that [Ms. Coleman] cannot prove an essential element of the claim at trial.” Hannan, 270

S.W.3d at 5. Accordingly, the burden never shifted to Ms. Coleman to provide “proof by

affidavits or other discovery materials (depositions, answers to interrogatories, and

 Ms. Coleman does not rely on the doctrine of res ipsa loquitor. Therefore, we will not tax the2

length of this opinion with a detailed discussion of this cause of action.
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admissions on file) to show that there is a genuine issue for trial.” Webster v. Psychemedics

Corp., No. 2010–01087–COA–R3–CV, 2011 WL 2520157, at *2 (Tenn. Ct. App. June 24,

2011) (citing Tenn. R. Civ. P. 56.06). 

In addition, the Psillas case relied on by Quick Mart was decided prior to the decision

in Hannan. While the Supreme Court stated in Hannan that it was merely reiterating

existing law, in the years following Hannan, it has become clear that Hannan refined the

summary judgment standard. See Gossett v. Tractor Supply Co., Inc., 320 S.W.3d 777,

781–82 (Tenn. 2010). In fact, the author of the Psillas opinion, then-Judge William C. Koch,

Jr. was appointed to the Supreme Court after the decision in Psillas and provided the lone

dissenting vote in Hannan. Justice Koch opined in his dissent that the Hannan decision

“dramatic[ally]” altered existing law that had been applied by trial and appellate courts,

presumably including his decision in Psillas. See Hannan, 270 S.W.2d at 17 (Koch, J.

dissenting) (arguing that “[t]he Court's decision in this case brushes aside fifteen years of .

. . decisions”). Indeed, the rationale utilized for granting summary judgment based on “the

paucity of evidence” in Psillas, has been found insufficient to justify granting summary

judgment following Hannan. For example in the recent case of Kovacs-Whaley v. Wellness

Solutions, Inc., No. M2011–00089–COA–R3–CV, 2012 WL 927777 (Tenn. Ct. App. March

16, 2012), this Court concluded that “following Hannan, the moving party must do more than

point to a mere absence in the record.” Id. at *7 (citing Hannan, 270 S.W.3d at 8–9); see

also Martin, 271 S.W.3d at 83–84 (requiring that the moving party point to more than the

nonmoving party’s lack of evidence to obtain a grant of summary judgment). In Kovacs-

Whaley, the defendant moved for summary judgment on the ground that the plaintiff failed

to demonstrate damages. Kovacs-Whaley, 2012 WL 927777, at *4. The trial court granted

summary judgment, finding that the defendant had negated the essential element of damages.

Id. at *4, 8. This Court reversed, holding that the defendant had not shown that the plaintiff

would be unable to prove damages at trial. Id. at *8. The Kovacs-Whaley Court concluded

that by pointing to the lack of evidence in the record, the defendant was attempting to utilize

the “put up or shut up” standard overruled by the Supreme Court in Hannan. Id. at *8 (citing

Hannan, 270 S.W.3d at 8 (“It is not enough for the moving party to challenge the

nonmoving party to ‘put up or shut up’ or even to cast doubt on a party’s ability to prove an

element at trial.”).  Consequently, this Court in Kovacs-Whaley reversed the trial court and3

 We note that Tennessee's General Assembly enacted a law that legislatively reverses the Tennessee3

Supreme Court's holding in Hannan, with the intent to return the summary judgment burden-shifting
analytical framework to that which existed prior to Hannan, reinstating  the “put up or shut up” standard.
The new standard, Tennessee Code Annotated Section 20-16-101, applies to all cases filed on or after July
1, 2011. See 2011 Pub. Acts, ch. 498, § 2, eff. July 1, 2011. Because this case was filed prior to the effective
date of Tennessee Code Annotated Section 20-16-101, we apply the summary judgment standard as detailed
in Hannan.
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remanded for further proceedings. Like the defendant in Kovacs-Whaley, Quick Mart

attempts to rely on the lack of evidence in the record and Ms. Coleman’s weak deposition

testimony to support its motion for summary judgment. However, a motion for summary

judgment noting the moving party’s lack of evidence is insufficient to shift the burden of

production to the nonmoving party or to justify the grant of summary judgment.

Based on the foregoing, we conclude that Quick Mart failed to submit a properly

supported motion for summary judgment that negated an essential element of Ms. Coleman’s

claim or showed that Ms. Coleman will be unable to prove her claim at trial. As such, the

burden never shifted to Ms. Coleman to set forth specific evidence showing a dispute of

material facts. The grant of summary judgment is reversed and this cause is remanded for

further proceedings in accordance with this opinion. Costs are taxed to Defendant/Appellee

South Tennessee Oil Inc. d/b/a  Quick Mart for which execution may issue if necessary. 

 

_________________________________

J. STEVEN STAFFORD, JUDGE
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