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Introduction 
 
 
 
A conservatorship is a proceeding in which a court removes decision-making powers and 
duties from a person with disabilities (called a “ward”) who is age 18 or older and lacks 
capacity to make decisions in one or more important areas.  The court transfers the 
decision-making powers and duties to a person, persons or entity (called a “conservator”) 
who exercises these powers and duties on behalf of the ward.   
 
The ward’s decision-making powers and duties may be removed in whole or in part.  The 
remedy imposed by the court must be the least restrictive alternative available to 
adequately protect the ward and the ward’s property.  A conservator is required to make 
decisions in the best interest of the ward and as ordered by the court. 
 
The conservator is accountable to the court.  Unless otherwise ordered by the court, the 
conservator must report to the court annually concerning the status of the ward and the 
financial activity of the conservatorship.  The conservator is also required to obtain 
approval of the court before performing certain activities.      
 
There are significant costs of obtaining and administering a conservatorship.  They 
include – at a minimum – attorney fees, guardian ad litem fees, court filing fees, and 
expenses in obtaining the necessary affidavits and records. Costs may also include the 
costs of accounting and financial reports and expenses of obtaining financial records.  If 
the matter is contested or involves extended litigation, there can also be substantial costs 
related to trials, trial preparation and the fees of expert witnesses. 
 
The costs associated with conservatorships can be problematic in that many persons who 
wish to seek a conservatorship cannot afford the costs, and many persons who are in need 
of a conservatorship do not have sufficient assets to pay the costs.    
 
The primary set of statutes which governs conservatorships in Tennessee is found at 
Tennessee Code Annotated (TCA), Title 34, Chapters 1 and 3. 
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Committee Formation and Mission 
 
 
In the late winter/early spring of 2012, the Tennessee Bar Association (TBA) made some 
modest legislative proposals to address issues in conservatorship practice and procedure 
and agreed to establish a special committee to undertake a more in-depth examination of 
the issues presented.  This was in response to legislative attention focused on 
conservatorship practice and procedure. 
 
At it's April Board Meeting, the TBA Board of Governors authorized the establishment 
of the Special Committee on Conservatorship Practice and Procedure, named by 
President Jacqueline B. Dixon.  The mission of the committee was defined as:  
 

The TBA Special Committee on Conservatorship Practice and Procedure has 
been convened to take a comprehensive look at conservatorship law in Tennessee.  
Although its scope may include the issues raised by recent state legislative 
proposals, it should not be limited to those.  The Committee is charged with 
obtaining input from the public and in particular from professionals and 
laypersons having experience with the system.  At the close of this information 
gathering process, it is intended that the Committee will deliberate and either 
issue a recommended legislative proposal addressing any problems that exist or 
issue a finding that no significant problems with the current conservatorship 
system exist, and thus no further legislation is required.   

 
Throughout the summer of 2012, President Dixon recruited TBA members to serve as 
Chair and Reporter and as committee members.  The membership of the committee was 
chosen to reflect geographic diversity and practice type variations.  The membership 
consisted of a member of the judiciary, a law professor, and attorneys.  The expertise of 
the committee members include the areas of elder law, estate planning, and the 
administration of estates, trusts, and conservatorships.  Pam Wright (Jackson) was 
selected as the Committee Chair.  Professor Donna Harkness (Memphis) was selected as 
the Reporter.  Committee members included Bill Barrick (Nashville), Rebecca Blair 
(Brentwood), Deborah Brooks (Memphis), Chancellor Frank Brown (Chattanooga), 
Kelly Frere (Lenoir City), Andra Hedrick (Nashville) and Al Secor (Chattanooga).1  Staff 
included Alan F. Ramsaur, TBA Executive Director, and Jenny Jones, TBA Executive 
Assistant. 
 
 
 
 
 
 
 
                                                
1 Committee Membership List - Appendix A 
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Hearings 
 
 
After an organizational meeting, the committee established an extensive hearing schedule 
with public hearings in four cities.  These hearings were conducted throughout the fall of 
2012.  These hearings were announced in the press2 and by individual email invitations to 
advocates and others who expressed an interest in the issues presented.3 
 
The initial hearing was held in Nashville on September 20, 2012, at the Tennessee Bar 
Center.  There were more than 70 attendees (6 presenting testimony).   
 
The second hearing was held in Memphis on October 23, 2012, at the University of 
Memphis Cecil C. Humphreys School of Law.  There were 15 attendees (7 presenting 
testimony). 
 
The third hearing was held in Morristown on November 13, 2012, at the Hamblen County 
Courthouse.  There were 5 attendees (all presenting testimony). 
 
The fourth hearing was held in Chattanooga on November 14, 2012, at the Hamilton 
County Courthouse.  There were more than 30 attendees (8 presenting testimony). 
 
In addition to hearing the attendees' in-person presentations, the committee solicited and 
received written comments from individuals and organizations including [in alphabetical 
order]: 
 
Eric Anderson 
Fielding Atchley 
Judge Haywood Barry 
Judge Robert Benham 
Jeanette Bryant 
Lynne Dechman 
Ginger Franklin 
Richard Glassman 
Kathy Gomes 
Shelby Gregory 
Angela Hickman 
Dean Hobson 
Bill Hubbard 
Thomas Hutcherson 
John Johnson 
Cynthia King 
                                                
2 Press Release - Appendix B 
3 Special Committee Contact List - Appendix C 
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Wanda Martin 
Yolanda Mitchell 
Chris Norris 
Linda Norwood 
Gordon Olswing 
Anthony Palmieri, Constitutional Clerk and Comptroller, Palm Beach County, Florida 
Richard Pettit 
Elaine Renoire, National Association to Stop Guardian Abuse Inc. 
King Self 
Harriette Shivers 
Kathy Steuer 
Danny Tate 
Loretta Threatt 
Jewell Tinnon 
Linda Warren Seely 
 
These written comments can be found at Appendix D. 
 
Each of the hearings was recorded with web archives made available to all committee 
members and the public via the TBAs website. 
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Issues Presented 
 
 
Individuals and organizations expressed many comments, questions, concerns and 
suggestions for consideration by the committee, summarized by general topic as follows:   
 
1.  Ex Parte Hearing/Temporary Emergency Conservator   
 

• Sufficiency of procedural safeguards to ensure due process 
• Guardian Ad Litem is appointed to investigate 
• Adoption of Uniform Act provision to address  
• No requirement of medical evidence a concern 
• Emergency hearings are essential 

2.  Specialized Court  
 

• Probate court designed to “liquidate and distribute assets, not to conserve assets” 
• Suggestion to create court with special jurisdiction to create judicial expertise in 

dealing with issues of vulnerability of wards and monitoring of decisions 
affecting the person as well as the person’s finances 

3.   Guardian Ad Litem (GAL) Performance   
 

• Mandatory training for those appointed as GAL 
• Noted that GALs in general do a very fine job 
• Inclusion of better standards/guidelines for performance in the statute  
• Monitoring of GALs  
• Continuing participation by GALs 
• Concern expressed over requiring GALs to continue without limit 
• Hearsay issue with GAL reports and testimony  
• Question raised concerning factual accuracy of some testimony at Nashville 

hearing 

4.   Conservator Performance  
 

• Suggested mandatory training for those appointed as conservator (even if family) 
• Standards for those appointed as conservator 
• Inclusion of better standards/guidelines for performance in the statute, particularly 

regarding decisions affecting the well-being of the person, dignity and financial 
standing of the ward (retention of health insurance, preservation of credit 
standing, disposition of personal property of value to the ward, visitation rights, 
etc.) 

• Suggestion to require accounting for personal decisions as well as financial 
• Explicit prohibition of self-dealing  
• Monitoring of cases by outside agencies/auditors 
• Noted that outside monitoring would be cost prohibitive 
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• Question raised concerning factual accuracy of some testimony at Nashville 
hearing 

• Suggested more frequent reporting 
• Suggested annual physician/medical/expert report 

5.    Inclusion in statute of stronger standard of medical proof  
 

• Correlation of type of disability alleged with expertise of medical professional 
• Sufficiency of examination/explicit requirement of actual examination and testing  
• Greater specificity concerning the ward’s remaining capacity  
• Requirement of more than one doctor’s affidavit 
• Noted that it is difficult already to obtain doctor’s statements and requirement of 

additional such statements would render it virtually impossible to obtain 
conservatorships 

• Requirement of in person testimony by doctor but suggested that this is cost 
prohibitive 

• Suggestion to give power to subpoena doctors to appear in court to testify 
• Requirement that there be a finding that the conservatorship is not only needed, 

but will do some good 

6.  Privacy Concerns  
 

• Once medical records are released by providers to the court for use in a 
conservatorship, they become public record and accessible by anyone 

• Suggested presumptive sealing of records 
• Significant opposition expressed to presumptive sealing, due to cost in terms of 

staff time and space considerations 

7.    Notice to Residential Placements  
 

• Existing statutory provisions not ensuring notice to residential care providers 
• Questions who should be responsible for issuance of notice - court clerk or 

attorney for petitioner 

8.     Involuntary Commitment Powers  
 

• If final order will grant conservator power to involuntarily commit, should there 
be additional safeguards similar to those required for involuntary commitment?  

9.  Appeal Procedures  
 

• Establishment of specific procedures 
• Noted that procedures already exist in the Rules of Civil Procedure  
• Continuing appointment of attorney ad litem 
• Need for access to funds for payment of cost of appeal and other post appointment 

proceedings 
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10.  Removal of Conservatorship   
 

• Establishment of procedures 
• Provision for appointment of Attorney Ad Litem 
• Burden of proof 
• Standard to be met 

11.  Costs of Conservatorship Proceedings  
 

• Standards for reasonable compensation of GALs, conservators,  and  Attorneys-
Ad-Litem 

• Should court costs and the cost of petitioner’s attorney always be assessed against 
the ward’s estate? 

• Providing for costs of indigent wards – suggest better coordination with existing 
agencies 

• Concern about legislative changes/proposals adding to the costs of 
conservatorships 

12.  Least Restrictive Alternative  
 

• Requirement of statement of exploration of other alternatives prior to filing of 
petition 

• Better articulation in the final order of powers removed from the ward and powers 
retained 

• Noted that Judge Benham has formulated a list of specific powers to assist 
attorneys in drafting  

• Examination of purpose of “letters of conservatorship” vs. final order 
• Limitation of duration of conservatorships/automatic expiration  

13.  ADA Concerns  
 

• Courts still not always accessible to those with disabilities (despite ADA logo and 
information line now on court documents) 

• Judge may conduct the court proceedings where the ward is if homebound or 
institutionalized 

• Courts should acquire state of the art assistive devices and make them available to 
persons with disabilities 

14.  TCA § 40-20-115 - Provision on inmates serving as executor, administrator or 
guardian, but no prohibition on serving as conservator 
 
15.  Effect of transfer of ward from county to county; Effectiveness of the order; Whether 
such transfer of residency needs to be a transfer of jurisdiction of the court 
 
16.  Consideration of use of alternate dispute resolution in resolving or narrowing issues 
in contested conservatorship matters 
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17.  Consideration of a streamlined process for people with clear medical evidence and 
when two parents who are in agreement 
 
18.  Consideration of whether the Guardian Ad Litem should remain in place after 
appointment of conservator  
 
19.  Consideration of integrating with the surrogacy, power of attorney and living will 
statutes 
 
20.  Creation of a program in which clerks monitor cases with a high probability of fraud 
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Recommendations 
 
 
After extensive hearings and review of comments, the committee has developed several 
recommendations to improve conservatorship practice and procedure.  Many of these 
recommendations are embodied in draft legislation.  Several of the recommendations 
have not been embodied in draft legislation because they call for enhanced resources 
which are well beyond the means of the courts and reach into the state's social services 
system.  The TBA will work with interested sponsors to enact needed improvements in 
the statutes which govern conservatorship over adults.  The TBA is also eager to work 
with interested lawmakers and public and private social services personnel to consider 
what system changes may be needed to improve the social service delivery to those in 
need of conservatorship. 
 
A. Legislative Recommendations 
 

1. Adopt provision of the Uniform Probate Code to provide for a single method for 
establishment of an emergency fiduciary.  Proposed TCA § 34-1-132. 
 

2. Provide for coordination of the powers of the emergency fiduciary with others 
who may act under the Health Care Decision Act, durable powers of attorney for 
health care or living wills.  Proposed TCA § 34-1-132. 
 

3. Limit the powers and duration and provide other procedural safeguards for the 
appointment of emergency fiduciaries.  Proposed TCA § 34-1-132. 
 

4. Clarify the role of the guardian ad litem.  Proposed TCA §§ 34-1-101(11), 34-1-
107(a)(1), and 34-1-107(d). 
 

5. Clarify that if letters of guardianship or conservatorship are to be issued, they 
must conform to the specific powers and orders of the court.  Proposed TCA § 34-
1-104. 
 

6. Give further specificity to the guardian ad litem's investigation.  Proposed TCA § 
34-1-107(d)(3) and 34-1-107(d)(4)(b). 
 

7. Require notice of the hearing to any person or institution having care or custody 
of the respondent.  Proposed TCA § 34-1-108(c)(3). 
 

8. Require more frequent accountings, including one at the end of the first six 
months of the conservatorship.  Proposed TCA § 34-1-111. 
 

9. Require that the conservator make a report regarding the physical or mental 
condition of the person with a disability.  Proposed TCA § 34-1-111(h)(3). 
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10. Clarify the court's discretion to charge the cost of the proceedings.  Proposed 
TCA § 34-1-114. 
 

11. Allow a petitioner to make a specific request for a guardian ad litem, conservator, 
co-conservator or attorney ad litem with specific experience or expertise.  
Proposed TCA § 34-3-104(10). 
 

12. Permit testimony on whether the person with a disability also poses a threat to 
himself or herself or others in accordance with the mental health law for purposes 
of involuntary hospitalization under TCA Title 33.  Proposed TCA § 34-3-105(e). 
 

13. Specify that the court permit the respondent to have a right to an appeal of the 
final decision with the assistance of an attorney ad litem or adversary counsel of 
the respondent’s choosing.  Proposed TCA § 34-3-106(3). 
 

14. Explicitly provide for the respondent to have the right to request a protective 
order to protect the respondent’s health and financial information, including 
reports concerning disability.  Proposed TCA § 34-3-106(6). 
 

15. Provide a specific list of powers which the conservator may exercise and of which 
the ward is deprived.  Proposed TCA § 34-3-107. 
 

16. Clarify that a felon sentenced to imprisonment may not serve as a fiduciary or 
conservator.  Proposed TCA § 40-20-115. 

 
 

 
B. Social Service System Recommendations 

 
The courts in Tennessee with jurisdiction over conservatorships stand at a unique 
intersection of the legal system and the social services system.  The legal system is 
established to adjudicate private rights and, in this case, to protect the individual and 
his or her assets.  The state has not established within the court system sufficient 
social services delivery for the courts to be responsible beyond basic supervision of 
the administration of conservatorships.  The work of the special committee looked 
into the needs of the system for conservatorship in Tennessee and identified needs for 
the system.  Those include: 
 

1. Establishment of a program for training Guardians Ad Litem and 
conservators. 
 

2. Possible establishment of an audit responsibility to audit or monitor the 
conservator’s performance. 
 

3. Enhanced accommodation for persons with disabilities. 
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4. Better coordination of services for indigent wards, particularly those age 

eighteen (18) and older, but younger than sixty (60). 
 

5. Use of more sensitive and accurate information designating people who may 
be in need of a conservator as persons with disabilities. 
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Draft Legislation 
 
 
Attached as Appendix E is the current statutes in redline form with strikes indicating 
language to be deleted and underlines indicating language to be added.  The draft 
legislation will be presented in legislative language form if necessary. 
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Contact:  
Stacey Shrader        Tennessee Bar Center 
Media Relations Coordinator       221 Fourth Avenue N. 
sshrader@tnbar.org        Suite 400 
615-383-7421 or 800-899-6993      Nashville, TN  37219 
 

TBA Announces Conservatorship Hearings 
Public hearings across the state are designed to gather information  

about how current law is working or could be improved   
 
NASHVILLE, Sept. 10, 2012 — The practice and procedure for protecting adults with 
diminished capacity, including frail elders, persons with developmental disabilities, individuals 
with physical disabilities, and persons with mental health or addiction issues will be the subject 
of hearings across the state this fall. The series kicks off with a public event on Sept. 20 in 
Nashville. 
 
Tennessee’s conservatorship law provides a legal process to be utilized when a person cannot 
make or communicate responsible, safe or sound decisions about his or her person and/or 
property or when an individual has become susceptible to fraud or undue influence.  The law was 
enacted to provide help to such individuals in handling their personal and financial affairs.  
Courts that administer Tennessee’s conservatorship law are looking for ways to improve the 
process in areas such as determining the least restrictive alternatives to address the needs of the 
individual and streamlining the process while adequately protecting the rights of individuals who 
may be in need of assistance.       
 
Hearings will provide an opportunity for lawyers, community leaders and citizens to discuss 
what works with the present conservatorship law and how practice and procedure in 
conservatorships could be improved. 
 
The Nashville hearing will be held at the Tennessee Bar Center, located at 221 Fourth Avenue 
North, Suite 400. The event will run from 1 to 5 p.m. Central time. 
 
Other confirmed events include: 
 
Oct. 23  Memphis 1 – 5 p.m. Central University of Memphis School of Law 
Nov. 13 East Tenn. 1 – 5 p.m. Eastern TBD 
Nov. 14 Chattanooga 1 – 5 p.m. Eastern Hamilton County Courthouse 
 
Hearings are being conducted by the TBA Special Committee on Conservatorship Practice and 
Procedure under the leadership of chair and Jackson lawyer Pam Wright. Other committee 
members include Brentwood lawyer Rebecca Blair; Chattanooga Chancellor Frank Brown and 

PRESS RELEASE 
From the Tennessee Bar Association 
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lawyer Al Secor; Lenoir City lawyer Kelly Frere; Memphis lawyers Deborah Brooks and Donna 
Harkness; and Nashville lawyers Bill Barrick and Andra Hedrick. 
 
The committee welcomes written comments and brief testimony (not more than 10 minutes) on 
the merits of the present conservatorship law found at TCA Title 34, Chapters 1 and 3, as well as 
suggestions for modifications that could improve its fairness, respect for rights, administration 
and procedure. 
 
Contact Jenny Jones at (800) 899-6993 or jjones@tnbar.org to request an opportunity to speak at 
any of the hearings. 

 
## 
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From: "theangelahickman@juno.com" <theangelahickman@juno.com>
Subject: Terri Elaine Arehart

Date: September 25, 2012 11:52:45 AM CDT
To: rep.gary.odom@capitol.tn.gov, jjones@tnbar.org
Cc: Peggy_Steffno@comcast.net

Recently I read that you are conducting statewide hearings on possible reforms to the laws governing conservatorhip.  My
mother, Peggy Steffno, myself (Angela Hickman) and ESPECIALLY my disabled sister (Terri Arehart) are in need of
help!  If no one is able to help us, then I want to make it know what is going on with my sister as it relates to
conservatorhsip and guardianship in Rutherford County, TN.
 
My sister was born with brain damage and has been disabled all of her life.  She has the mental capacity of about an eight
grader.  She is not able to work or drive, but can care for her day to day needs (eatting, dressing, etc.). My eldery mother,
Peggy Steffno who is 75 years old and retired from the Federal Government, has cared for Terri all of her life and still has
Terri on her health insurance.  Mother and my step-dad (89 years old who is a retired WWII veteran and still works
fulltime) adopted and have raised Terri's daughter from the time she was six months old.  Terri's daughter is now in
college and mom and dad are paying for her school.  They are on a very limited/fixed income as am I (a single parent and
a state employee).  We are all trying to survive in these hard times and work hard to pay our bills and put food on our
tables.
 
Terri has always been vunerable and we have tried to watch after her because people take advantage of her easily.  About
two years ago, Terri took up with an ex-con and he moved into Terri's apartment for around six months and would not
leave.  He paid no rent, or utilities, ate Terri's food and basically used her.  Mother went to Rutherford County courts
simply to try and get him removed.  This ex-con was manipulating Terri and turned her against her family.  She went to
court and told lies to the judge about everything.  The court system did nothing to help remove him from Terri's
apartment.  At the time, Terri was very verbally abusive to us and we washed our hands of helping her.  The ex-con
physically abused her on several occassions.  The court appointed Mr. Mark Moore as her conservator and Ms. Bonita
Williams as her guardian. Since this time, the ex-con is out of the picture, thank God, and is an Atlanta jail for shooting
someone.
 
At the time, we thought the conservatorship and guardianship would be good for Terri, since Mom is getting older. 
However, Mr. Moore gets Terri's Social Security check each month and only sends her $44 per month.  ONLY $44 each
month!!!  The VA check has been sent to Terri and she pays her rent out of that.  She will have around $170 of that left
for the entire month.  This must pay for food, transportation, medical bills, medicine, hair cuts, clothes, entertainment,
laundry (she has to go to the community laundry mat), etc.  $214 is not enough for her to live on.  We estimate that Mr.
Moore, Ms. Williams or somebody is keeping around $900 per month of Terri's money.  Terri received a letter in the mail
this week from VA saying that the VA check is going to be sent to Mr. Moore.  Now, I guess he will also keep the $170. 
That will only leave $44 per month for food and everything.  We are very concerned about Terri's well being. 
 
Terri made some mistakes.  She moved the con and his sister and kids into her apartment.  They munipulated her for the
free ride they could get.
 
Mother takes Terri to the store every week to shop for groceries, doctor's appointments, hair appointments, etc.  Mother
has been buying Terri groceries and her medicine and providing transportation for Terri.  Mom even has to take Terri to
court when they summons her.
 
Terri has been to the food bank several times.  I am going to help her get food stamps too.  She is suffering.  Now that the
convict is out of the picture and she is not being manipulated, Terri is back to her ole self, and I would like to be Terri's
conservator/guardian.  I would take much better care of her than they are.   We have not money for expensive lawers. 
Mother and I went to court last month with Terri to try and tell the Judge that Mr. Moore and Ms. Williams are falling
short, but the hearing was postponed and we were basically rudely ignored.
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Ms. Williams has visted once and does nothing to help Terri.
 
Terri gets approximately $1,700.00 per month from VA and SS combined, and they are keeping approximatley $900 per
month and have been for around a year and a half.  That adds up to around $15,000 dollars.  Where is that money at?  I
asked the lawyer and he said oh it's in an account for Terri.  I doubt that. 
 
I did get him to send me a check and I took Terri to Walmarts to have her eyes examined and got her new glasses.
 
Now the lawyer will not return my calls.
 
Mom and I know Terri the best.  Mom has dealt with and taken care of Terri for 50 years.  Terri's entire life.  Now the
lawyer and court are taking the money and not doing much to help my sister.  Terri's dad was a Vietnam War Veteran and
Terri receives funds because of the sacrifies he made for our country.  This money belongs to my sister not them.
 
Who is worse - the con taking advantage of my disabled sister or the lawyers and the court system taking advantage and
keeping $900/month of Terri's money?
 
Any suggestions on what we should do to help Terri get her funds back?  I would like to be Terri's conservator/guardian. 
At least that way, she would get all her money.
 
Sincrely,
 
Angela Hickman - 615-427-0030
 
Peggy Steffno - 615-793-8967
 
Terri Arehart - 615-984-4443

____________________________________________________________
Woman is 53 But Looks 25
Mom reveals 1 simple wrinkle trick that has angered doctors...
ConsumerLifestyleMag.com
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From: Chris Norris <chris@norrislaw.net>
Subject: Comments to TBA re: conservatorships

Date: November 7, 2012 12:32:45 PM CST
To: "'jjones@tnbar.org'" <jjones@tnbar.org>
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September 14, 2012 

Ms Pam Wright, Esq., Chairperson                                                                                                                      
Special Committee on Conservatorship                                                                                                                     
Tennessee Bar Association                                                                                                                                                   
221 Fourth Avenue, North                                                                                                                                                                          
Nashville, Tennessee 

Dear Ms. Wright and Members of the Special Committee on Conservatorship: 

I read with interest the recent news articles related to the need for reform of the 
Tennessee statutes  that govern conservatorship of adults.  It is encouraging that the Tennessee 
Bar Association has commenced proceedings to review and recommend reform in this important 
area of the law that affects the lives of some of our most vulnerable citizens. It has been said that 
there is no action the state takes against its own citizens more severe than imposing a 
Guardianship or Conservatorship, excepting perhaps imprisonment.  In some ways it can be 
more harsh than a prison sentence given the fact that all legal rights may be terminated and the 
appointment is for an unlimited period of time, usually until death. 

A few years ago I participated in a task force charged to draft new guardianship laws for 
the Commonwealth of Virginia.  The result was the eventual adoption of a greatly improved 
system of guardianship and conservatorship for adults in Virginia.  When the right people are at 
the table, this process can be extremely successful.  A key component is a strong leader in the 
state legislature who is prepared to work for important revisions of laws and informed advocates 
who will speak up for change where current laws and practices  are inadequate to meet the 
protective needs of persons who may be subjected to guardianship or conservatorship 
proceedings. The role of the Tennessee Bar Association Special Committee  will be crucial in 
securing important rights and protections for vulnerable people. 

A great deal of progress has been made in recent years on a national level to improve the 
system and reform guardianship/conservatorship laws.  There are many resources to draw from.  
The National Guardianship Association and the National Academy of ElderLaw Attorneys are 
two organizations whose members are well educated and dedicated advocates of reform 
legislation, as well as the AARP. 

 I urge you as you deliberate to address these important aspects:   minimum due process 
rights for the persons subject to conservatorship proceedings; adequate Notice and opportunity to 
be heard;  a thorough investigation of the facts by an independent advocate or guardian ad litem;  
competent legal representation of the prospective ward’s own wishes; an elevated standard of 
proof, especially regarding incapacity; professional medical and psychological evidence that 
addresses the specific incapacity at issue and the personal  risk of harm;  and  a plan of care that 
provides competent and responsible substitute decision making by a qualified person.  These are 
essential components of a model system.  Tennessee should have this kind of law. 
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It appears from reading the Tennessee statute and  news articles that current Notice 
provisions are inadequate or are not observed in some  proceedings.  Also, it is not clear what 
findings the court must make, nor what standard of proof is applied to determine the 
appropriateness of imposition of a conservatorship. A plan of care that respects the least 
restrictive alternative doctrine should be required.  A regular review and opportunity for removal 
of the conservatorship should be available in every case. 

As a citizen of Tennessee for the past four years, I am glad to know that there are those 
who are working for an improved conservatorship system. Thank you for your interest in this 
complex area of preserving the public good in our society.   

Harriette H. Shivers, Esq.                                                                                                                                            
Member,  Virginia State Bar                                                                                                                                         
(inactive status)                                                                                                                                          
1601 Observatory Court                                                                                                   
Nashville,Tennessee 37215 

 

52



53



54



55



56



57



Tuesday, September 18, 2012 9:02 AM

Page 1 of 2

Subject: Conservatorship hearings 

Date: Tuesday, September 11, 2012 9:19 AM 

From: dtate@comcast.net 

To: Jenny Jones <jjones@tnbar.org> 

 

Mr. Jones: 
 
I would be interested in speaking at the Nashville and Memphis "Conservatorship" hearings.  Attached 
is my story of "court ordered hell" in an ongoing conservatorship in Davidson County.   
 
We need more than hearings, we need the judges who have facilitated the looting of estates before 
one is in the grave held accountable for their intentional actions.  In the delusional vacuum of our legal 
system, these culprits are likened to sociopaths who act without conscience, but in the court of public 
opinion it's transparent as glass that these proceedings are legalized racketeering.  The Most Corrupt 
States - The Daily Beast <http://www.thedailybeast.com/galleries/2010/05/09/the-most-corrupt-
states.html>  
 
I recently finished a two day interview with Rolling Stone magazine and they filmed it for a 
documentary.  It will be very damning to the state of Tennessee.  Instead of these "hearings" being 
smoke and mirrors, let Tennessee lead the way in change that sets a standard for this international 
epidemic... financial ruin under color of law and guise of protection.  
 
The scrutiny on Tennessee's "good ol' boy" system will not go away, but people already think twice 
about moving here, much less living and dying here.   
 
I look forward to your response. 
 
respectfully, 
Danny Tate 
 
 
 

!
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Title 34  Guardianship   
Chapter 1  Guardianships and Conservatorships Generally 

 
Tenn. Code Ann. § 34-1-101  (2012) 

 
34-1-101.  Chapter 1-3 definitions.  
 
  As used in this chapter and chapters 2 and 3 of this title, unless the context otherwise 
requires: 
 
   (1) "Adversary counsel" means a private lawyer hired by a respondent to represent the 
respondent's interest in any action under this chapter and chapters 2 and 3 of this title; 
 
   (2) "Attorney ad litem" means an attorney appointed by the court to act as counsel for 
the respondent; 
 
   (3) "Closest relative" or "closest relatives" means the person or persons who are in the 
level of intestate heirs nearest to the respondent under the Tennessee laws of intestate 
succession. If there are two (2) or more closest relatives, all such persons shall be treated 
equally; 
 
    
 (4)(a) “Conservator” or “coconservators” means a person or persons or an entity 
appointed by the court to exercise the decision-making rights and duties of the person 
with a disability in one or more areas in which the person lacks capacity as determined 
and required by the orders of the court. 
 (4)(b) “Conservatorship” is a proceeding in which a court removes the decision-
making powers and duties, in whole or in part, in a least restrictive manner, from a person 
with a disability who lacks capacity to make decisions in one or more important areas and 
places responsibility for one or more of those decisions in a conservator or 
coconservators. 
 
   (5) "Corporate surety" means a corporation admitted to do business in the state of 
Tennessee and licensed under title 56, chapter 2; 
 
   (6) "Court" means any court having jurisdiction to hear matters concerning guardians or 
conservators; 
 
   (7)""Person with a disability” means any person eighteen (18) years of age or older 
determined by the court to be in need of partial or full supervision, protection and 
assistance by reason of mental illness, physical illness or injury, developmental disability 
or other mental or physical incapacity; 
 
   (8) "Fiduciary" means a guardian, coguardian, conservator or coconservator; 
 
   (9) "Financial institution" means a bank as defined by § 45-2-107, a savings and loan 
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association as defined by § 45-3-104, a credit union subject to title 45, chapter 4, or a 
nonprofit general welfare corporation as defined in § 45-2-105; 
 
   (10) "Guardian" or "coguardian" means a person or persons appointed by the court to 
provide partial or full supervision, protection and assistance of the person or property, or 
both, of a minor; 
 
   (11) "Guardian ad litem" means a person meeting the qualifications set forth in § 34-1-
107(c) appointed by the court to investigate the allegations in the petition, perform the 
duties set forth in § 34-1-107(d) and report to the court with recommendations as to the 
best interests of the respondent; 
 
   (12) "Minor" means any person who has not attained eighteen (18) years of age and 
who has not otherwise been emancipated; 
 
   (13) "Person" means any individual, nonhuman entity or governmental agency; 
 
   (14) "Physician" means a medical doctor or doctor of osteopathic medicine who is 
licensed to practice medicine in the state of Tennessee; 
 
   (15) "Property management plan" means the plan submitted by the fiduciary for the 
investment and management of the property of a minor or person with a disability; 
 
   (16) "Psychologist" means a psychologist who is licensed to practice in the state of 
Tennessee; and 
 
   (17) "Respondent" means a person who is a minor or is alleged to be a person with a 
disability for whom a fiduciary is being sought. 
 
 
34-1-102.  Parents as joint and equal natural guardians of minors -- Custody of 
minors -- Support of minors over eighteen (18) years of age in high school -- 
Property of minor -- Incapacity of parents -- Divorce -- Commitment of 
guardianship to county -- Guardianship instrument.  
 
(a) Parents are the joint natural guardians of their minor children, and are equally and 
jointly charged with their care, nurture, welfare, education and support and also with the 
care, management and expenditure of their estates. Each parent has equal powers, rights 
and duties with respect to the custody of each of their minor children and the control of 
the services and earnings of each minor child; provided, that so much of the net income 
of each minor child as may be necessary may be expended by a parent (without the 
necessity of court authorization) for the child's care, maintenance and education. Funds of 
a minor held by a guardian shall not be expended to relieve or minimize the obligation of 
the parent or parents to support the minor. 
 
(b) Parents shall continue to be responsible for the support of each child for whom they 
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are responsible after the child reaches eighteen (18) years of age if the child is in high 
school. The duty of support shall continue until the child graduates from high school or 
the class of which the child is a member when the child attains eighteen (18) years of age 
graduates, whichever occurs first. 
 
(c) If either parent dies or is incapable of acting, the guardianship of each minor child 
shall devolve upon the other parent. 
 
(d) If the parents of a minor child are divorced, the court may award the guardianship of 
the property of the minor child to the parent who, in the court's judgment, would best 
serve the welfare of the minor child and the child's estate. The parent appointed guardian 
of the child's estate may, but does not have to be, the parent with legal custody. The 
appointment of a parent as legal guardian does not affect the custodial decree of the 
divorce court except in those situations in which the guardianship of the minor or legal 
custody is committed to the department of children's services, in which case the order of 
the court having jurisdiction of the guardian proceedings or custodial proceedings under 
title 37 shall control. 
 
 
34-1-103.  Duties of department of children's services when no natural guardian, or 
child abandoned.  
 
(a) When there is no natural guardian of a minor or when a minor has been abandoned 
and if the minor requires service from the department of children's services, the duly 
authorized agent of the commissioner of children's services of the county in which the 
minor resides may act as the custodian of the person of the minor with the powers as 
enumerated in § 37-1-140, until a guardian is appointed. 
 
(b) The guardianship of the minor may be committed to the duly authorized agent of the 
commissioner by an instrument in writing signed: 
 
   (1) If both parents are then living, by the parents of the child or, if either parent of the 
child is dead, by the surviving parent; 
 
   (2) If either one (1) of the parents has abandoned or neglected to provide for the minor 
for a period of six (6) months, by the other parent; or 
 
   (3) If the minor is born out of wedlock, by the mother of such minor. 
 
(c) The guardianship shall be in accordance with this section and the instrument shall be 
upon the terms, time and conditions agreed upon by the parties. 
 
(d) The instrument shall be: 
 
   (1) Signed; 
 



DRAFT - January 15, 2013 
 

 66 
 

Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:42 AM
Formatted

Exec-Asst� 1/15/13 9:42 AM
Formatted

Exec-Asst� 1/15/13 9:42 AM
Formatted

Exec-Asst� 1/15/13 9:42 AM
Formatted

Exec-Asst� 1/15/13 9:42 AM
Formatted

   (2) Acknowledged before a notary public or county clerk; and 
 
   (3) Recorded in the office of the county clerk in the county where the instrument is 
executed, where the minor is residing, or where the county office of the department of 
children's services is located. 
 
 
34-1-104.  Letters of guardianship or conservatorship -- Disposition of funds of 
minor or person with a disability under $20,000 -- Discharge of paying entities -- 
Order of distribution -- Distribution of funds.  
 
(a) Except as provided in subsections (b) and (c), no person shall undertake the 
administration of the estate of a minor or person with a disability until the person has 
been issued letters of guardianship or letters of conservatorship; provided, that no 
guardian or conservator shall be appointed if the property of the minor or person with a 
disability is deposited with the clerk of the court subject to distribution on order of the 
court. The letters of conservatorship shall either (i) recite the specific powers to be 
exercised by the conservator and the specific powers retained by the person with a 
disability or (ii) have attached to them the order or orders of the court specifying the 
powers to be exercised by the conservator and the powers retained by the person with a 
disability. 
 
(b) If the total property of a minor or person with a disability does not exceed the sum of 
twenty thousand dollars ($20,000) and the court determines it is in the best interest of the 
minor or person with a disability, the court may order any person holding property 
belonging to the minor or person with a disability to deliver all or any part of the money 
or property, without the necessity of the appointment of a fiduciary, to the natural 
guardian or guardians of the minor or to the person with whom the minor or person with 
a disability resides or to the person with a disability. Notwithstanding any law to the 
contrary, if the guardians of the minor are the parents of the minor and are divorced or 
legally separated from each other, the court may order that the funds be delivered, all or 
in part, to either of the parents if the court finds that such order would best serve the 
welfare of the minor. The receipt by any of these persons of the money or property 
discharges the paying entity from further liability. To bring the matter before the court, 
any person may petition the court for an order of distribution. The petition shall set forth 
the information required by § 34-2-104 and § 34-3-104, except the petition shall request 
distribution according to this section instead of the appointment of a fiduciary. The court 
may appoint a guardian ad litem to assist it in determining the best interest of the minor 
or person with a disability. 
 
(c) In any judicial proceeding in which any fund or part of the fund is decreed to belong 
to a minor or person with a disability, or in which there is a recovery in favor of a minor 
or person with a disability, the court trying the case may retain the fund or recovery or 
part of the fund or recovery to be disbursed by the clerk and master or clerk of the court 
for the support, maintenance or education of the minor or person with a disability under 
the orders of the court; provided, that the fund or part of the fund or the amount of the 
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recovery does not exceed the sum of twenty thousand dollars ($20,000) and the minor is 
without a legal guardian; and provided further, that the court, in its discretion, may direct 
the fund to be paid to the natural guardian of the minor or the other person having the 
care and custody of the minor or person with a disability to be applied for the support, 
maintenance or education of the minor or person with a disability, subject to such terms 
and conditions as the court may impose. 
 
 
 
34-1-105.  Bond.  
 
(a)  (1) Except as otherwise provided in subsection (b), bond shall be required of the 
fiduciary in an amount equal to the sum of the fair market value of all personal property 
and the amount of the anticipated income from all property, including the real property, 
for one (1) year. If the surety for the bond is posted by a corporate surety, the amount of 
the surety shall equal the amount of the bond. If the surety for the bond is posted by 
pledging property, the value of the unencumbered property posted shall be equal to one 
hundred fifty percent (150%) of the bond. 
 
   (2) If the property pledged to secure the bond is personal property, the property shall be 
delivered to the clerk for safekeeping. If the property pledged to secure the bond is real 
property, notice of the pledge shall be recorded in the register's office of the county in 
which the real property is located. 
 
   (3) The bond shall be renewed annually by the fiduciary. The court may adjust the 
amount of required bond to reflect changes in the value of the property of the minor or 
person with a disability. The surety's liability under the bond shall not be cumulative and 
shall not exceed the amount of the bond in force at the time of default. 
 
(b) In the discretion of the court, bond may be excused if the court makes a finding, 
which finding shall be stated in the order, that the requirement of bond would be unjust or 
inappropriate in that case and that one (1) of the following exists: 
 
   (1) The fiduciary is a financial institution excused from the requirement of bond under 
§ 45-2-1005; 
 
   (2) The total fair market value of the minor's or person with a disability's non-real estate 
property does not exceed the sum of ten thousand dollars ($10,000) and the court finds 
the benefit to the ward by saving the expense outweighs the risks incident to the absence 
of a bond; 
 
   (3) The document naming the suggested or preferred fiduciary excuses the fiduciary 
from posting bond; 
 
   (4) The property of the minor or person with a disability is placed with a financial 
institution and the fiduciary and the financial institution enter into a written agreement, 
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filed with the court, in which the financial institution agrees it will not permit the 
fiduciary to withdraw the principal without court approval; 
 
   (5) The property of the minor or person with a disability is deposited with the clerk and 
master or clerk of the court; or 
 
   (6) The fiduciary is appointed fiduciary over the person of the minor or person with a 
disability but has not also been appointed as fiduciary over the person's estate. 
 
 
 
34-1-106.  Petition for appointment of fiduciary.  
 
(a) The petition for the appointment of a fiduciary shall be served in accordance with the 
Tennessee Rules of Civil Procedure. The guardian ad litem appointed may serve the 
petition on the respondent. 
 
(b) Notice by certified mail with return receipt requested shall be given by the clerk of 
the court to the closest relative or relatives of the respondent required to be named in the 
petition and to the person, if any, having care or custody of the respondent including any 
known residential provider or with whom the respondent is living. 
 
 
 
34-1-107.  Guardian ad litem.  
 
 
(a)(1) Except as otherwise provided in this section, on the filing of a petition for the 
appointment of a fiduciary, the court shall appoint a guardian ad litem.  The court may 
appoint a guardian ad litem in any proceeding.  If the respondent is represented by 
adversary counsel who has made an appearance for the respondent, the court may appoint 
or retain a guardian ad litem.  The guardian ad litem in all situations shall investigate the 
facts and report to the court as instructed by this section and any order of the court. 
   (2) The court may waive the appointment of a guardian ad litem if the petitioner or at 
least one (1) of the petitioners for the appointment is: 
 
      (A) A parent of the minor for whom a guardian is sought; 
 
      (B) A minor who has attained fourteen (14) years of age; or 
 
      (C) An adult respondent. 
 
   (3) The court may waive the appointment of a guardian ad litem if the court determines 
the waiver is in the best interests of the minor or person with a disability. 
 
(b) If the guardian ad litem is to be appointed, the appointment shall be made no later 
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than ten (10) days from the date the petition for the appointment of the fiduciary was 
filed. 
 
(c) The person appointed guardian ad litem shall be a lawyer licensed to practice in the 
state of Tennessee. If there are insufficient lawyers within the court's jurisdiction for the 
appointment of a lawyer as guardian ad litem, the court may appoint a nonlawyer. 
 
(d)(1) The guardian ad litem owes a duty to the court to impartially investigate the facts 
and make a report and recommendations to the court.  The guardian ad litem serves as an 
agent of the court, is not an advocate for the respondent or any other party. 
 
   (2) In each proceeding, the guardian ad litem shall: 
 
      (A) Verify that the respondent and each other person required to be served or notified 
was served or notified; 
 
      (B) Consult with the respondent in person as soon as possible after appointment; 
 
      (C) If possible, explain in language understandable to the respondent the: 
 
         (i) Substance of the petition; 
 
         (ii) Nature of the proceedings; 
 
         (iii) Respondent's right to protest the petition; 
 
         (iv) Identity of the proposed fiduciary; and 
 
         (v) Respondent's rights as set forth in § 34-3-106; and 
 
      (D) Make a report and recommendations to the court concerning the issues of: 
 
         (i) Whether a fiduciary should be appointed for the respondent; 
 
         (ii) If a fiduciary should be appointed, whether the proposed fiduciary is the 
appropriate person to be appointed; and 
 
        (iii) Any other matters as directed by the court. 
 
   (3) In a proceeding for the appointment of a conservator, the guardian ad litem shall 
investigate the physical and mental capabilities of the respondent. The guardian ad 
litem’s investigation shall include: 
 (i) an in person interview with the respondent; 

(ii) a review of the sworn report required by T.C.A. § 34-3-105 to verify that 
the sworn statement contains; 
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 (a) a detailed description of the respondent’s physical or mental conditions or 
both that may render the respondent a person with a disability; and 

(b) a detailed description of how the respondent’s physical or mental conditions 
or both may impair the respondent’s ability to function normally. 

 
   (4) In a proceeding seeking the appointment of a fiduciary to manage the respondent's 
property, the guardian ad litem shall investigate the: 
 
      (A) nature and extent of the respondent's property; and 
 
      (B) financial capabilities and integrity of the proposed fiduciary.  In evaluating the 
financial capabilities of the proposed fiduciary, the guardian ad litem may take such 
actions as directed by the court and as the guardian ad litem deems necessary, which may 
include but are not limited to:  
 

(i) obtaining and reviewing the proposed fiduciary’s credit report; 
(ii) inquiring into whether and to what extent the proposed fiduciary has previous 

experience in managing assets of the same or similar type and value as the 
respondent’s assets; 

(iii) inquiring into how the proposed fiduciary plans to manage the respondent’s 
assets; 

(iv)  inquiring into whether the proposed fiduciary has previously borrowed funds 
from the respondent or received any financial assistance or benefits from the 
respondent; and 

(v) interview any persons with knowledge and review any documents pertinent to the 
financial capabilities and integrity of the proposed fiduciary. 

 
; and 
 
      (C) Proposed property management plan. 
 
(e) The order appointing the guardian ad litem shall authorize the guardian ad litem 
access to records of the respondent in any financial institution and to review medical 
records, and permit the guardian ad litem to discuss the respondent's physical and mental 
conditions with any physician, psychologist or other health care provider who may have 
pertinent information. 
 
(f) The guardian ad litem shall make a written report to the court at least three (3) days 
prior to the date set for hearing the matter, which time period may be waived in the 
judge's discretion. The written report shall provide the court with the results of the 
guardian ad litem's investigation. The guardian ad litem's report shall specifically state 
whether: 
 
   (1)  (A) The respondent wants to contest: 
 
         (i) The need for a fiduciary; 
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         (ii) Merely the person to be the fiduciary; or 
 
         (iii) Neither; 
 
      (B) If the respondent wants to contest any portion of the proceeding and the guardian 
ad litem's opinion is that there should be a fiduciary appointed, the guardian ad litem 
shall identify the adversary counsel or indicate there is none and request the appointment 
of an attorney ad litem; 
 
   (2) A fiduciary should be appointed and, if so, whether: 
 
      (A) The proposed fiduciary should be appointed; or 
 
      (B) Someone else, identified by the guardian ad litem, should be appointed; 
 
   (3) The proposed property management plan should be adopted and, if not, what 
changes should be considered. 
 
   (4) The respondent will attend the hearing and, if, in the opinion of the guardian ad 
litem, it is not in the respondent's best interest to attend, why. 
 
(g) Unless the court orders otherwise, the guardian ad litem has no continuing duty once 
an order has been entered disposing of the petition that caused the guardian ad litem's 
appointment. 
 
(h) When investigating financial records of a respondent, the guardian ad litem shall be 
the customer within the meaning set forth in title 45, chapter 10, known as the Financial 
Records Privacy Act. 
 
34-1-108.  Hearings on petitions -- Notice.  
 
(a) Except as provided in subsection (b), the hearing on a petition shall be held not less 
than seven (7) nor more than sixty (60) days from the date of service on the respondent or 
the date the guardian ad litem was appointed, whichever is later. The hearing date may be 
extended on motion showing good cause. 
 
(b) If the petition alleges the minor or person with a disability is faced with a life 
threatening situation, the court may schedule the hearing in less than seven (7) days from 
the date of service on the respondent; provided, that actual notice of the hearing is given 
to the closest relative and the respondent. 
 
(c)  (1) In a proceeding for the appointment of a conservator, a notice of the hearing shall 
be served on the respondent by the guardian ad litem or as otherwise authorized under the 
Tennessee Rules of Civil Procedure.  The notice of hearing shall be substantially in the 
following form: 
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   (2) The notice shall contain on the reverse side or on an attached sheet those rights set 
out in § 34-3-106. 
 
   (3) The notice shall also be served upon the closest relative(s) of the respondent other 
than the petitioner and upon the person or institution, if any, having care and custody or 
the respondent or with whom the respondent is living.  Service by mail, sent to the last 
known address of such persons or institution, shall be sufficient for purposes of this 
provision.     
 
 
34-1-109.  When fiduciary's appointment becomes effective -- Evidence of 
appointment -- Liability -- Fiduciary oath.  
 
(a) On the entry of an order appointing the fiduciary, the administration of the oath as 
provided in subsection (b) and the posting of any required bond, the fiduciary's 
appointment becomes effective. The only effective evidence of appointment shall be duly 
issued letters of guardianship or conservatorship. Except for violations of § 39-14-101, 
the fiduciary shall have no liability for any act done pursuant to the order appointing the 
fiduciary between the date of the entry of the order and the date of the vacation of the 
order if the order is set aside on appeal. 
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(b) Before delivering the letters of guardianship or conservatorship, the clerk shall 
administer to the fiduciary an oath for the faithful performance of the fiduciary's duties. If 
the fiduciary is a fiduciary of the minor's or person with a disability's property, the 
fiduciary's faithful performance oath shall include a promise to timely file each required 
inventory and accounting and to spend the assets of the minor or person with a disability 
only as approved by the court. If there is more than one (1) fiduciary and any of the 
fiduciaries is not a resident of the county in which the court supervising the proceedings 
is located, the oath of the non-resident fiduciary may be sworn or affirmed in the 
presence of a notary public and the acknowledgment of the fiduciary's oath, when 
certified by the notary public, shall be presented to the appropriate clerk. At least one (1) 
fiduciary's oath shall be taken by the clerk. 
 
(c) The social security number of the respondent shall be given to the duly appointed 
fiduciary and used in any other manner approved by the court. The court may release the 
social security number to a third party upon good cause shown and upon conditions that 
the court may deem appropriate. 
 
 
 
34-1-110.  Management of property -- Inventory -- Filing -- Failure to file or appear 
-- Revocation of authority.  
 
(a) If the fiduciary is to manage the property of the minor or person with a disability, 
within sixty (60) days after appointment, the fiduciary shall file a sworn inventory 
containing a list of the property of the minor or person with a disability, together with the 
approximate fair market value of each property and a list of the source, amount and 
frequency of each item of income, pension, social security benefit or other revenue. If the 
required information was included in the petition but not separately stated as an 
inventory, the inventory shall repeat the information provided in the petition and add any 
later discovered property or income sources. 
 
(b) Unless the court has approved an extension of time for filing the inventory, if the 
fiduciary fails to file the inventory within the required time, the clerk shall promptly 
notify the fiduciary and the fiduciary's attorney of record. If after notice the inventory has 
not been filed thirty (30) days thereafter, the clerk shall cite the fiduciary to appear on a 
date certain and render the inventory. Upon failure to appear as cited, the fiduciary shall 
be summoned to appear before the court and show cause why the fiduciary should not be 
held in contempt. 
 
(c) Unless the court has authorized an extension of time to file the inventory, if a 
fiduciary who has been summoned does not respond within thirty (30) days of the date 
the summons was received by the fiduciary, the court may enter an order revoking the 
fiduciary's authority and appointing a substitute fiduciary. 
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34-1-111.  Accounting with court -- Failure to account.  
 
(a) Except as provided in subsection (i), within thirty (30) days after the six (6) 
month anniversary of the fiduciary’s date of appointment, the fiduciary shall file a sworn 
accounting with the court.  
(b) Except as provided in subsection (i), within sixty (60) days after each anniversary of 
the accounting required in subsection (a) or any other end of an accounting period 
selected by the fiduciary after the subsection (a) accounting, the fiduciary shall file a 
sworn accounting with the court. To select an accounting period end other than the end of 
the month during which the fiduciary was appointed, the fiduciary shall file a statement 
with the clerk advising of the accounting period selected. The accounting period shall not 
exceed twelve (12) months. 
 
(c) For good cause, the court may extend the time for filing the accounting. 
 
(d)  (1) The accounting shall itemize the receipts and the expenditures made during the 
period covered by the accounting. The same or similar items may be reported 
collectively. The accounting shall also detail the property held by the fiduciary at the end 
of the accounting period. To support the financial information reported, the fiduciary 
shall submit with the accounting: 
 
      (A) Each bank statement, brokerage statement or other document reporting any 
financial information; 
 
      (B) In connection with any accounting, to support the financial information reported, 
the fiduciary shall submit with the accounting the original of each cancelled check 
written on the account unless: 
 
         (i) The fiduciary is a bank to which § 45-2-1002(c) would apply or a savings and 
loan association or credit union to which § 45-2-1002(c) would apply if the savings and 
loan association or credit union were a bank, in which case the fiduciary shall comply 
with § 45-2-1002(c); or 
 
         (ii) The fiduciary account is maintained in a "financial institution" as defined in § 
34-1-101(9), that does not return the cancelled checks but provides a printed statement 
showing the date the check cleared, the payee and the amount, in which case the fiduciary 
shall submit a printed statement from the financial institution. 
 
      (C) A copy of any United States and Tennessee income tax returns filed on behalf of 
the minor or person with a disability. If no United States or Tennessee income tax return 
is due, the fiduciary shall include a statement in the accounting that no such return is due 
and shall set forth the gross income of the minor or person with a disability, and include 
information from the Internal Revenue Code or Tennessee Code Annotated evidencing 
the availability of the claimed exemption; and 
 
      (D) If the bond is secured by a corporate surety, a statement from the corporate surety 
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that the bond is in force for the next annual period. The surety's liability under the bond 
shall not be cumulative and shall not exceed the sum of the bond in force at the time of 
default. 
 
(2) The accounting shall contain a statement concerning the physical or mental condition 
of the person with a disability, which statement shall demonstrate to the court the need, or 
lack of need, for the continuation of the fiduciary's services. 
 
(e) When the accounting has been confirmed, the clerk of the court shall return the 
original documentation required in subsection (c) to the fiduciary. 
 
(f) Unless the court has approved an extension of time for filing the accounting, if the 
fiduciary fails to file the accounting within the required time, the clerk shall promptly 
notify the fiduciary and the fiduciary's attorney of record. If after notice the accounting 
has not been filed thirty (30) days thereafter, the clerk shall cite the fiduciary to appear on 
a date certain and render the accounting. Upon failure to appear as cited, the fiduciary 
shall be summoned to appear before the court and show cause why the fiduciary should 
not be held in contempt. 
 
(g) Unless the court has authorized an extension of time to file the accounting, if a 
fiduciary who has been summoned does not respond within thirty (30) days of the date 
the summons was received by the fiduciary, the court may enter an order revoking the 
fiduciary's authority and appointing a substitute fiduciary. 
 
(h) On the failure of the fiduciary to account, the fiduciary may be charged with the value 
of the assets at the beginning of the year. The amount shall accrue interest at the 
prejudgment rate and compound annually until a proper accounting is made and 
approved. On the issuance of a show cause order and the failure of the fiduciary to appear 
and explain, the court shall allow the entry of judgment against the fiduciary and the 
fiduciary's surety for the amount unaccounted for, plus interest. The fiduciary's surety 
shall be given adequate notice and may appear and make defense. 
 
(i) Financial accountings may be excused in the discretion of the court, if the court makes 
a finding based on the evidence presented at a hearing that waiver of the accountings 
would be appropriate, would be in the best interest of the minor or person with a 
disability and that one (1) of the following exists: 
 
   (1) The fiduciary holds no property of the minor or person with a disability and receives 
only fixed periodic payments, including, but not limited to, social security, veterans 
benefits or workers' compensation benefits, and the order appointing the fiduciary 
authorizes the fiduciary to apply the entire periodic payment to the needs of the minor or 
person with a disability. The fiduciary holds no property of the minor or person with a 
disability if the property of the minor or person with a disability is: 
 
      (A) Deposited with the clerk and master or clerk of the court; 
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      (B) Placed with a financial institution and the fiduciary and the financial institution 
enter into a written agreement, filed with the court, in which the financial institution 
agrees it will not permit the fiduciary to withdraw the principal without court approval; or 
 
   (2) The cost of the accounting would exceed twenty-five percent (25%) of the income 
produced by the property held by the fiduciary. 
 
   (3)  The provisions of TCA § 34-1-111(d)(2) requiring a report regarding the physical 
or mental condition of the person with a disability may not be waived or excused. 
 
(j) This section does not apply to accountings filed pursuant to § 34-5-111, relating to 
veterans' guardians.  The provisions of this section related to financial accountings do not 
apply to fiduciaries who do not have authority over the property of the person with a 
disability. 
 
 
 
34-1-112.  Compensation to fiduciary.  
 
The fiduciary may receive reasonable compensation for services rendered. The court shall 
set the actual compensation to be paid, taking into account: the complexity of the 
property of the minor or person with a disability; the amount of time the fiduciary spent 
in performing fiduciary duties; whether the fiduciary had to take time away from the 
fiduciary's normal occupation; and whether the services provided the minor or person 
with a disability are those the fiduciary should normally have provided had there been no 
need for a fiduciary, and such other matters as the court deems appropriate. No person, 
other than a person performing temporary fiduciary services while a proceeding is 
pending, who has not been appointed by the court to serve as a fiduciary shall receive any 
compensation for fiduciary services; however, this does not preclude payment for the 
necessary care of the minor or person with a disability. No compensation to the fiduciary 
shall be paid without prior court approval. 
 
 
 
34-1-113.  Payments by fiduciary.  
 
(a) The fiduciary is entitled to pay from the property of the minor or person with a 
disability the costs of any required medical examination, the guardian ad litem fee, bond 
premium, court costs, attorney fees, fees for income tax preparation and court 
accountings, investment management fees, taxes or governmental charges for which the 
minor or person with a disability is obligated and such other expenses as the court 
determines are necessary for the fiduciary. The fiduciary shall not pay any attorney fee, 
guardian ad litem fee, fees for income tax preparation and court accountings or 
investment management fees until the amount of those fees is approved by the court. 
 
(b) Either prior to or after payment, the court may approve payments by the fiduciary 
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from the property of the minor or person with a disability that are reasonable considering 
all relevant factors, are incurred by the fiduciary in good faith on behalf of the minor or 
person with a disability, and are intended to benefit or protect the minor or person with a 
disability or such person's property, whether or not an actual benefit or protection is 
ultimately in fact attained. Such requests and/or payments shall be reviewed by the court 
pursuant to fiduciary standards. 
 
(c) All other expenses, including those that do not comply with the requirements of 
subsection (b), may be approved by the court, either prior to or after payment, upon a 
determination that they are reasonable and: 
 
   (1) They protected or benefited the minor or person with a disability or such person's 
property; or 
 
   (2) That their payment is in the best interest of the minor or person with a disability. 
 
(d) For purposes of subsection (a), attorney fees shall include fees for preparing fiduciary 
fee applications and other related filings that are required to be submitted to the court 
including petitions to secure approval or reimbursement for any expenses paid by the 
fiduciary that meet the requirements of this section, provided that the amount of those 
fees is determined by the court to be reasonable in view of the services rendered. 
 
(e) Notwithstanding any provisions of law to the contrary, the duty of the fiduciary 
appointed under this title shall not cease at the death of the person with a disability, but 
shall continue for the sole purpose of making reasonable and proper funeral arrangements 
for the disposition of the remains of the person with a disability, at death. Upon the death 
of the person with a disability, the fiduciary shall be allowed credits in the accounting for 
all reasonable expenses of the person with a disability's funeral. If the estate of the person 
with a disability has assets in an amount less than five thousand dollars ($5,000), the 
fiduciary may utilize this entire amount for payment of funeral expenses and will be 
given credit for the same in the final accounting. 
 
 
 

34-1-114.  Charging of costs of proceedings.  
 
(a) The costs of the proceedings, which are the court costs, the guardian ad litem fee 
and expenses incurred by the guardian ad litem in conducting the required investigations, 
the required medical examination costs and the attorney’s fee for the petitioner, may, in 
the court’s discretion, be charged against the property of the respondent to the extent the 
respondent’s property exceeds the supplemental security income eligibility limit, or to the 
petitioner or any other party, or partially to any one or more of them as determined in the 
court’s discretion.  In exercising its discretion to charge some or all of the costs against 
the respondent’s property, the fact a conservator is appointed or would have been 
appointed but for an event beyond the petitioner’s control is to be given special 
consideration.  The guardian ad litem fee and the attorney’s fee for the petitioner shall be 
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established by the court.  If a fiduciary is cited for failure to file an inventory or 
accounting, the costs incurred in citing the fiduciary, in the discretion of the court, may 
be charged to and collected from the cited fiduciary. 
 
(b) If the principal purpose for bringing the petition is to benefit the petitioner and 
there would otherwise be little, if any, need for the appointment of a fiduciary, the costs 
of the proceedings may be assessed against the petitioner, in the discretion of the court. 
 
 
 
34-1-115.  Investments -- Management plan -- Court approval.  
 
(a) A fiduciary is limited in its investments to the investments permitted by title 35, 
chapter 3. All funds held by a fiduciary shall be invested within forty-five (45) days of 
receipt of the funds unless otherwise allowed by the court. 
 
(b) Except as provided in subsection (d), at the hearing for the appointment of a 
fiduciary, the proposed fiduciary shall present an outline of the proposed property 
management plan for the respondent's property. If the proposed property management 
plan cannot be presented at the appointment hearing, the fiduciary shall submit the 
proposed property management plan to the court for approval before any property is 
invested. The purpose of the property management plan is to advise the court of the 
general type of property in which the respondent's property will be invested so the court 
will be assured the fiduciary will be making approved investments. The plan need not 
detail the individual asset or assets. For example, if the fiduciary plans to invest in 
certificates of deposit, the plan need only make that statement. It is not necessary to 
identify the individual institution or institutions whose certificates will be purchased. 
 
(c) Except as provided in subsection (d), each fiduciary shall request court approval to 
change the nature of the fiduciary's investment or investments. Compliance with the 
preceding sentence does not require court approval to change the same type of investment 
from one institution to another. For example, changing a certificate of deposit from one 
institution to another does not require court approval. Changing from one type of 
investment to another does require court approval. For example, changing from a 
certificate of deposit to traded stock would require court approval. If the fiduciary's 
property management plan describes proposed changes the fiduciary would make in 
response to economic and market conditions, the court may grant advance approval to 
make changes as described in the plan. 
 
(d) If the fiduciary is a financial institution, it shall not be required to seek court approval 
to change any investment. 
 
(e)  (1) Notwithstanding any provision of law to the contrary, no property management 
plan shall be required for the property of a minor or person with a disability if such 
property does not exceed twenty-five thousand dollars ($25,000) in value, unless, on the 
motion of any interested party, including the guardian ad litem, the court finds such plan 
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would be in the best interest of such minor or person with a disability. 
 
   (2) If no plan is filed pursuant to subdivision (e)(1), the fiduciary's first accounting and 
all subsequent accountings shall state how the funds of the estate are invested and how 
the fiduciary proposes that the funds will be invested for the coming year. 
 
 
 
34-1-116.  Sale of property.  
 
(a) Except as provided in subsections (b) and (d), no property of a minor or person with a 
disability may be sold without prior approval of the court that appointed the fiduciary. 
 
(b) Unless the fiduciary is holding tangible property for the benefit of a minor or person 
with a disability pursuant to the terms of a will, trust or other written document, the 
fiduciary has the authority to sell each item of tangible property with a fair market value 
of less than one thousand dollars ($1,000) or a motor vehicle without specific court 
approval. 
 
(c) No fiduciary, relative of a fiduciary, employee of a fiduciary, guardian ad litem or 
attorney for any party shall be a purchaser of property of the minor or person with a 
disability without court approval. 
 
(d) This section shall not apply to any fiduciary who is not required to file a property 
management plan or who has had its investment plans approved as part of its property 
management plan. 
 
(e) When the fiduciary seeks court approval for the sale of property, a copy of the 
pleading requesting approval of the sale shall be sent to the minor or person with a 
disability by certified mail with return receipt requested. Although not required, the court 
may appoint a guardian ad litem. 
 
 
 
34-1-117.  Resignation of fiduciary -- Transfer of fiduciary relationship.  
 
 
(a) A fiduciary may resign by submitting a written request to the court. If the court 
approves and the fiduciary submits a final accounting that is approved, the resignation of 
the fiduciary shall be effective on the date set by the court. 
 
(b) For minors, the court shall permit the transfer of the fiduciary relationship to another 
county, state or country if the court finds that either: 
 
   (1) The minor and the serving Tennessee fiduciary have both moved to another county, 
state or country and the serving Tennessee fiduciary has been appointed the fiduciary in 
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the other county, state or country; or 
 
   (2) Only the minor has moved to another county, state or country and a fiduciary other 
than the serving Tennessee fiduciary has been appointed the fiduciary in the other county, 
state or country. 
 
(c) For minors, the procedure to seek the transfer of the fiduciary relationship jurisdiction 
to a court other than the Tennessee court currently supervising the fiduciary relationship 
shall be the following: 
 
   (1) The fiduciary, who may be the serving Tennessee fiduciary or the fiduciary 
appointed in the other jurisdiction, shall file a sworn petition in the Tennessee court 
currently supervising the fiduciary relationship. The petition shall contain the following: 
 
      (A) A brief statement of the reason or reasons for the removal of the minor from the 
county of the Tennessee court currently supervising the fiduciary relationship; 
 
      (B) A certified copy of the document evidencing the appointment of a fiduciary for 
the minor in the new jurisdiction that is the place of actual residence of the minor; 
 
      (C) An accounting of the minor's property up to the date of the filing of the petition. 
If the petitioning fiduciary is not the serving Tennessee fiduciary, the court may require 
the serving Tennessee fiduciary to submit the accounting; 
 
      (D) A prayer for the removal of the fiduciary proceedings to the new jurisdiction; and 
 
      (E) If appropriate, a prayer for the removal of the minor's property to the new 
jurisdiction; 
 
   (2) Upon the hearing of the petition, the petitioning fiduciary shall provide the court 
with the following: 
 
      (A) Satisfactory evidence that the minor and, if applicable, the serving Tennessee 
fiduciary have moved from the county of the Tennessee court currently supervising the 
fiduciary relationship and are actually residing in the new jurisdiction; 
 
      (B) An accounting of the minor's property up to the date of the hearing. If the 
petitioning fiduciary is not the serving Tennessee fiduciary, the court may require the 
serving Tennessee fiduciary to submit the accounting; 
 
      (C) A certified copy of the order of the court appointing the fiduciary in the new 
jurisdiction; and 
 
      (D) A copy of the bond given by the fiduciary in the new jurisdiction with a 
certificate of the clerk of the court that the bond was signed; 
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   (3) If upon the hearing the court is satisfied with the sufficiency of the evidence 
presented and the court determines that it is in the best interests of the minor the court 
shall: 
 
      (A) Order the removal of the fiduciary proceedings and, if applicable, the minor's 
property to the jurisdiction of the actual residence of the minor; and 
 
      (B) Discharge the Tennessee fiduciary and the fiduciary's surety on the bond in the 
Tennessee proceedings; and 
 
   (4) Upon the granting of the order, the court shall transfer to the appropriate court in the 
new jurisdiction a copy of the accounting of the serving Tennessee fiduciary and all 
records pertaining to the fiduciary relationship. 
 
(d) For a disabled adult person, the court shall permit the transfer of the fiduciary 
relationship to another county, if the court finds that either: 
 
   (1) The disabled adult person and the serving Tennessee fiduciary have both moved to 
another county, and the serving Tennessee fiduciary has been appointed the fiduciary in 
the other county; or 
 
   (2) Only the disabled adult person has moved to another county, and a fiduciary other 
than the serving Tennessee fiduciary has been appointed the fiduciary in the other county. 
 
(e) For a disabled adult person, the procedure to seek the transfer of the fiduciary 
relationship jurisdiction to a court in another county other than the Tennessee court 
currently supervising the fiduciary relationship shall be the following: 
 
   (1) The fiduciary, who may be the serving Tennessee fiduciary or the fiduciary 
appointed in the other county, shall file a sworn petition in the Tennessee court currently 
supervising the fiduciary relationship. The petition shall contain the following: 
 
      (A) A brief statement of the reason or reasons for the removal of the person with a 
disability from the county of the Tennessee court currently supervising the fiduciary 
relationship; 
 
      (B) A certified copy of the document evidencing the appointment of a fiduciary for 
the person with a disability in the new jurisdiction that is the place of actual residence of 
the minor or person with a disability; 
 
      (C) An accounting of the disabled adult person's property up to the date of the filing 
of the petition. If the petitioning fiduciary is not the serving Tennessee fiduciary, the 
court may require the serving Tennessee fiduciary to submit the accounting; 
 
      (D) A prayer for the removal of the fiduciary proceedings to the new jurisdiction; and 
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      (E) If appropriate, a prayer for the removal of the disabled adult person's property to 
the new jurisdiction; 
 
   (2) Upon the hearing of the petition, the petitioning fiduciary shall provide the court 
with the following: 
 
      (A) Satisfactory evidence that the disabled adult person and, if applicable, the serving 
Tennessee fiduciary have moved from the county of the Tennessee court currently 
supervising the fiduciary relationship and are actually residing in the new jurisdiction; 
 
      (B) An accounting of the person with a disability's property up to the date of the 
hearing. If the petitioning fiduciary is not the serving Tennessee fiduciary, the court may 
require the serving Tennessee fiduciary to submit the accounting; 
 
      (C) A certified copy of the order of the court appointing the fiduciary in the new 
jurisdiction; and 
 
      (D) A copy of the bond given by the fiduciary in the new jurisdiction with a 
certificate of the clerk of the court that the bond was signed; 
 
   (3) If upon the hearing the court is satisfied with the sufficiency of the evidence 
presented and the court determines it is in the best interests of the person with a 
disability, the court shall: 
 
      (A) Order the removal of the fiduciary proceedings and, if applicable, the disabled 
adult person's property to the jurisdiction of the actual residence of the disabled adult 
person; and 
 
      (B) Discharge the Tennessee fiduciary and the fiduciary's surety on the bond in the 
Tennessee proceedings; and 
 
   (4) Upon the granting of the order, the court shall transfer to the appropriate court in the 
new jurisdiction a copy of the accounting of the serving Tennessee fiduciary and all 
records pertaining to the fiduciary relationship. 
 
(f) Other issues relating to subject matter jurisdiction of conservatorships, guardianships 
and protective proceedings shall be governed by chapter 14 of this title. 
 
 
 
34-1-118.  Persons receiving property -- Receipt for property -- Filing.  
 
Whenever a fiduciary distributes property of a minor or person with a disability, the 
person receiving the property of the minor or person with a disability from the fiduciary 
shall sign a receipt for the property, which receipt shall be filed with the fiduciary's next 
accounting. 
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34-1-119.  Standby fiduciary.  
 
  (a) At the request of the petitioner, the fiduciary, or on the court's own motion, a 
standby fiduciary may be appointed by the court to take the place of the fiduciary on a 
temporary or, if necessary, on a permanent basis. The standby fiduciary shall have the 
same powers, rights and obligations as the fiduciary. 
 
(b) When it is necessary for the standby fiduciary to function, the regular fiduciary shall 
notify the court or other interested party of the need for the services of the standby 
fiduciary and the anticipated duration of the need for the services. On receipt of the 
notice, the court shall enter an order authorizing the standby fiduciary to function in the 
place of the fiduciary. The order shall state the duration of the standby fiduciary's 
authority and shall suspend the authority of the fiduciary. If the fiduciary is bonded, the 
standby fiduciary must also be bonded in the same amount as the fiduciary. Under no 
circumstance can the fiduciary and standby fiduciary be simultaneously empowered to 
act. 
 
(c) Although there is no current need for the services of a fiduciary: 
 
   (1) The custodial parent or parents or the person designated by the custodial parent or 
parents of a minor child or children may petition in accordance with chapter 2 of this 
title; or 
 
   (2) Any adult may petition for the adult in accordance with chapter 3 of this title for the 
appointment of a standby fiduciary. The standby fiduciary authorized by this subsection 
(c) may be appointed without the necessity of the appointment of a fiduciary. The court 
shall respond to the petition as though it were a petition for the appointment of a currently 
active fiduciary so that all questions concerning the appropriateness of the proposed 
fiduciary or the property management plan are resolved at the hearing on the petition, 
which action will minimize delay in activating the standby fiduciary when necessary. If 
appointed, the court shall define in the order of appointment the circumstances under 
which the standby fiduciary shall become an active fiduciary and the actions that the 
standby fiduciary shall take to notify the court of the need for the standby fiduciary to 
become active. If the court determines there is a need for an active fiduciary, the court 
shall issue an order authorizing the standby fiduciary to function which order shall 
contain such other authority or restriction, consistent with this chapter, and chapters 2 and 
3 of this title, as the court determines is in the best interest of the minor or person with a 
disability. In considering a petition for the appointment of a standby fiduciary, the court 
shall try to minimize the costs to the petitioner to the extent the court determines it is in 
the best interest of the minor or the potentially person with a disability. 
 
 
 

Exec-Asst� 1/3/13 9:50 AM

Exec-Asst� 1/3/13 9:50 AM
Deleted: disabled person

Deleted: disabled person



DRAFT - January 15, 2013 
 

 84 
 

Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:42 AM
Formatted: Centered, Position:Horizontal:
Center, Relative to: Margin
Exec-Asst� 1/15/13 9:42 AM
Formatted: Centered, Position:Horizontal:
Center, Relative to: Margin
Exec-Asst� 1/15/13 9:42 AM
Formatted: Centered, Position:Horizontal:
Center, Relative to: Margin
Exec-Asst� 1/15/13 9:42 AM
Formatted: Centered, Position:Horizontal:
Center, Relative to: Margin
Exec-Asst� 1/15/13 9:42 AM
Formatted: Right:  0.25"

34-1-120.  When people may be appointed fiduciary -- Eligible persons.  
 
No personal representative of an estate, any part of which is distributable to a minor, 
except a parent, grandparent, sibling of the minor or person named by the testator to be 
guardian, shall be appointed the fiduciary for the minor until the personal representative 
has first settled its accounts as personal representative. No personal representative of an 
estate, any part of which is distributable to a person with a disability, except a parent, 
spouse, child, grandchild, grandparent or sibling of the person with a disability, shall be 
appointed the fiduciary for the person with a disability until the personal representative 
has first settled its accounts as personal representative. 
 
 
 
34-1-121.  Powers of court -- Additional actions -- Waiver of requirements -- 
Compromise.  
 
(a) The court has broad discretion to require additional actions not specified in this 
chapter, and chapters 2 and 3 of this title as the court deems in the best interests of the 
minor or person with a disability and the minor's or person with a disability's property. 
The court also has discretion to waive requirements specified in this chapter, and chapters 
2 and 3 of this title if the court finds it is in the best interests of the minor or person with a 
disability to waive such requirements, particularly in those instances where strict 
compliance would be too costly or place an undue burden on the fiduciary or the minor or 
the person with a disability. 
 
(b) In any action, claim, or suit in which a minor or person with a disability is a party or 
in any case of personal injury to a minor or person with a disability caused by the alleged 
wrongful act of another, the court in which the action, claim, or suit is pending, or the 
court supervising the fiduciary relationship if a fiduciary has been appointed, has the 
power to approve and confirm a compromise of the matters in controversy on behalf of 
the minor or person with a disability. If the court deems the compromise to be in the best 
interest of the minor or person with a disability, any order or decree approving and 
confirming the compromise shall be binding on the minor or person with a disability. 
 
 
 
34-1-122.  Distributions to persons other than minor -- Gift program.  
 
In considering expenditures of income or principal of the minor's or person with a 
disability's property, the court may authorize distributions to persons other than the minor 
or person with a disability if the court determines the expenditures are in the best interests 
of the minor or person with a disability. In making its decision, the court may consider 
whatever information the court deems relevant to its decision, keeping in mind its 
primary responsibility is for the care and maintenance of the minor or person with a 
disability and the person's property. No gift program shall be authorized unless there is 
evidence the person with a disability established a gift program prior to becoming a 
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person with a disability or, even though the person with a disability had not established a 
gift program, a gift program would reduce the person with a disability's tax liability and 
would not jeopardize the person with a disability's care and long-term well-being. 
 
 
 
34-1-123.  Summons to appear for abuse, mismanagement or failure to perform -- 
Removal -- Submission of matter to district attorney general's office.  
 
The court in its discretion may summon a fiduciary to appear before the court and may, if 
cause be shown, remove the fiduciary for any abuse, mismanagement, neglect or failure 
to perform the duties of fiduciary as set forth in this chapter, and chapters 2 and 3 of this 
title. If the court determines title 39, chapter 14, may apply to any fiduciary, the court in 
its discretion may submit the matter to the district attorney general's office. 
 
 
 
34-1-124.  No fiduciary appointed -- Expunction of record.  
 
If an action for the appointment of a fiduciary is brought but no fiduciary is appointed, 
the court may for good cause enter an order permitting expunction of the record. 
 
 
 
34-1-125.  Attorney ad litem.  
 
(a) The court shall appoint an attorney ad litem to represent the respondent on the 
respondent's request, upon the recommendation of the guardian ad litem or if it appears to 
the court to be necessary to protect the rights or interests of the respondent. The attorney 
ad litem shall be an advocate for the respondent in resisting the requested relief. 
 
(b) The cost of the attorney ad litem shall be charged against the assets of the respondent. 
 
 
 
34-1-126.  Finding of disablement and need of assistance prerequisite for 
appointment of fiduciary.  
 
The court must find by clear and convincing evidence that the respondent is fully or 
partially disabled and that the respondent is in need of assistance from the court before a 
fiduciary can be appointed. 
 
 
 
34-1-127.  Least restrictive alternative to be imposed.  
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The court has an affirmative duty to ascertain and impose the least restrictive alternatives 
upon the person with a disability that are consistent with adequate protection of the 
person with a disability and the person with a disability's property. 
 
 
 
34-1-128.  Duties of court clerk -- Records -- Index -- Deadlines -- Notices and 
summons.  
 
The clerk shall maintain on all guardianship and conservatorship cases the same type 
docket books, files, minute books, and other records as in all other cases. In addition, the 
clerk shall maintain an appropriate index or tickler so that reporting deadlines established 
in §§ 34-1-110 and 34-1-111 and the like are easily ascertainable. The clerk shall issue 
the notices and summons described in §§ 34-1-110 and 34-1-111 to each delinquent 
fiduciary. 
 
 
 
34-1-129.  Letters of conservationship or guardianship -- Limited.  
 
Upon the entry of the order appointing a fiduciary and the submission of a bond 
consistent with the order, the clerk shall issue letters of conservatorship or letters of 
guardianship. The letters of conservatorship or guardianship shall either (i) recite the 
specific powers removed from the minor or person with a disability and transferred to the 
fiduciary or (ii) have attached to them the order or orders of the court specifying the 
powers removed from the minor or person with a disability and transferred to the 
fiduciary.  If the fiduciary has been granted less than full authority over the person and 
property of the minor or person with a disability in the order of appointment, the clerk 
shall mark the letters prominently with the term "LIMITED." 
 
 
 
34-1-130.  Forms or instructions -- Inventory, receipts and expenditures.  
 
The clerk may prescribe forms or instructions as to the manner in which a fiduciary may 
render its inventory, receipts, and expenditures. 
 
 
 
34-1-131.  Examination of annual accounting -- Report to judge.  
 
The clerk shall examine the annual accounting of the fiduciary and make a report on the 
accounting to the judge. 
 
 
34-1-132. Emergency Fiduciary 
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           (a)  If the court finds that compliance with the procedures of this Title will likely 
result in substantial harm to the respondent's health, safety, or welfare, and that no other 
person, including an agent acting under the Health Care Decision Act TCA Title 68, 
Chapter 11, Part 8 - a person acting under the Durable Powers of Attorney for Healthcare 
Act Title 34, Chapter 6, Part 2 or a Living Will under Title 32, Chap. 11, Part 1, appears 
to have authority to act willingness to act and is acting in the best interests of the 
respondent in the circumstances, the court, on petition by a person interested in the 
respondent's welfare, may appoint an emergency guardian or conservator whose authority 
may not exceed sixty (60) days and who may exercise only the powers specified in the 
order.  Immediately upon receipt of the petition for an emergency guardianship or 
conservatorship, the court shall appoint an attorney ad litem to represent the respondent 
in the proceeding.  Except as otherwise provided in subsection (b), reasonable notice of 
the time and place of a hearing on the petition must be given to the respondent and any 
other person as the court directs. 
            (b)  An emergency guardian or conservator may be appointed without notice to 
the respondent and the attorney ad litem only if the court finds upon a sworn petition that 
the respondent will be substantially harmed before a hearing on the appointment can be 
held.  If the court appoints an emergency guardian or conservator without notice to the 
respondent, the respondent must be give notice of the appointment within 48 hours after 
the appointment.  The court shall hold a hearing on the appropriateness of the 
appointment within five (5) days after the appointment. 
            (c)  Appointment of an emergency guardian or conservator, with or without 
notice, is not a determination of the respondent's incapacity. 
 (d)  The court may remove an emergency guardian or conservator at any time. 
The court may appoint a guardian ad litem to investigate the circumstances.  An 
emergency guardian or conservator shall make any report the court requires.  In other 
respects, the provisions of this Title concerning guardians or conservators apply to an 
emergency guardian or conservator. 
 (e)  The time periods set forth above in this section are mandatory and not 
directory.  Failure to comply with those provisions shall void any emergency 
appointment and remove the authority previously granted to an emergency fiduciary.
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Title 34  Guardianship   
Chapter 3  Conservatorship Generally 

 
Tenn. Code Ann. § 34-3-101  (2012) 

 
34-3-101.  Action for appointment of conservator -- Where brought.  
 
(a) Actions for the appointment of a conservator may be brought in a court exercising 
probate jurisdiction or any other court of record of any county in which there is venue. 
 
(b) An action for the appointment of a conservator shall be brought in the county of 
residence of the alleged person with a disability. 
 
 
 
34-3-102.  Petition for appointment of conservator -- Who may file.  
 
A petition for the appointment of a conservator may be filed by any person having 
knowledge of the circumstances necessitating the appointment of a conservator. 
 
 
 
34-3-103.  Priority of persons to be considered for appointment.  
 
Subject to the court's determination of what is in the best interests of the person with a 
disability, the court shall consider the following persons in the order listed for 
appointment of the conservator: 
 
   (1) The person or persons designated in a writing signed by the alleged person with a 
disability; 
 
   (2) The spouse of the person with a disability; 
 
   (3) Any child of the person with a disability; 
 
   (4) Closest relative or relatives of the person with a disability; and 
 
   (5) Other person or persons. 
 
 
 
34-3-104.  Petition for appointment -- Sworn -- Contents.  
 
The petition for the appointment of a conservator, which shall be sworn, should contain 
the following: 
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   (1) The name, date of birth, residence and mailing address of the respondent; 
 
   (2) A description of the nature of the alleged disability of the respondent; 
 
   (3) The name, age, residence and mailing address of the petitioner, a statement of the 
relationship of the petitioner to the respondent, and a statement of any felony or 
misdemeanor convictions of the petitioner, if any; 
 
   (4) The name, age, mailing address, relationship of the proposed conservator and a 
statement of any felony or misdemeanor conviction of the proposed conservator and, if 
the proposed conservator is not the petitioner, a statement signed by the proposed 
conservator acknowledging awareness of the petition and a willingness to serve; 
 
   (5) The name, mailing address and relationship of the closest relative or relatives of the 
respondent and the name and mailing address of the person or institution, if any, having 
care and custody of the respondent or with whom the respondent is living. If the 
respondent has no then living spouse, child, parent or sibling, the petition shall so state 
and more remote relatives are not to be listed; 
 
   (6) A summary of the facts supporting the petitioner's allegation that a conservator is 
needed; 
 
   (7) The name of the respondent's physician or, where appropriate, respondent's 
psychologist or senior psychological examiner and either: 
 
      (A) A sworn examination report described in § 34-3-105(c); 
 
      (B) A statement that the respondent has been examined but the sworn examination 
report has not been received but will be filed before the hearing; or 
 
      (C) A statement that the respondent refuses to be examined voluntarily, with a request 
that the court direct the respondent to submit to examination; 
 
   (8) The rights of the respondent to be removed from the respondent and transferred to 
the conservator. The rights the court may remove may include, but are not limited to, the 
right to vote, dispose of property, execute instruments, make purchases, enter into 
contractual relationships, hold a valid Tennessee driver license, give or refuse consent to 
medical and mental examinations and treatment or hospitalization, or do any other act of 
legal significance the court deems necessary or advisable; and 
 
   (9) If the petition requests the conservator to manage the property of the respondent, the 
petition also shall contain: 
 
      (A) If the financial information about the respondent is known to the petitioner: 
 
         (i) A list of the property of the respondent, together with the approximate fair 

Exec-Asst� 1/14/13 1:19 PM

Exec-Asst� 1/14/13 1:19 PM

Exec-Asst� 1/14/13 1:19 PM

Deleted: medical 

Deleted: medical 

Deleted: medical 



DRAFT - January 15, 2013 
 

 90 
 

Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:43 AM
Formatted: Font:12 pt
Exec-Asst� 1/15/13 9:42 AM
Formatted: Centered, Position:Horizontal:
Center, Relative to: Margin
Exec-Asst� 1/15/13 9:42 AM
Formatted: Centered, Position:Horizontal:
Center, Relative to: Margin
Exec-Asst� 1/15/13 9:42 AM
Formatted: Centered, Position:Horizontal:
Center, Relative to: Margin
Exec-Asst� 1/15/13 9:42 AM
Formatted: Centered, Position:Horizontal:
Center, Relative to: Margin
Exec-Asst� 1/15/13 9:42 AM
Formatted: Right:  0.25"

market value of each item and a statement whether the property listed is all of the 
respondent's property; 
 
         (ii) A list of the source, amount and frequency of each item of income, pension, 
social security benefit or other revenue received by the respondent; 
 
         (iii) A list of the usual monthly expenses of the respondent and an explanation of 
how these expenditures were met prior to the filing of the petition; and 
 
         (iv) A description of the proposed plan for the management of the respondent's 
property if a conservator is appointed; or 
 
      (B) If the financial information about the respondent is unknown to the petitioner, a 
request that the court enter an order authorizing the petitioner to investigate the 
respondent's property; and 
 
  (10)  A request for a guardian ad litem, conservator or coconservator or attorney ad 
litem with specific experience or expertise in matters like those faced by the respondent, 
if warranted under the circumstances. 
 
 
 
34-3-105.  Examination, physical, psychological or otherwise, of respondent.  
 
(a) If the respondent has been examined by a physician or, where appropriate, a 
psychologist or senior psychological examiner not more than ninety (90) days prior to the 
filing of the petition and the examination is pertinent, the report of the examination shall 
be submitted with the petition. If the respondent has not been examined within ninety 
(90) days of the filing of the petition, cannot get out to be examined or refuses to be 
voluntarily examined, the court shall order the respondent to submit to examination by a 
physician or, where appropriate, a psychologist or senior psychological examiner 
identified in the petition as the respondent's physician, psychologist or senior 
psychological examiner or, if the respondent has no physician, psychologist or senior 
psychological examiner, a physician, psychologist or senior psychological examiner 
selected by the court. The physician, psychologist or senior psychological examiner, on 
completing the examination, shall send a sworn written report to the court with copies to 
the petitioner and the guardian ad litem. The physician's, psychologist's or senior 
psychological examiner's report shall be made a part of the court record. 
 
(b) On motion by the petitioner, the respondent, the adversary counsel, the guardian ad 
litem, or on its own initiative, the court may order the respondent to submit to 
examination by such physicians, psychologists, senior psychological examiners or other 
specialists who have expertise in the specific disability of the respondent. The examiner 
shall send a sworn written report to the court with copies to the petitioner, the guardian ad 
litem and the person requesting the second examination. The court may assess the cost of 
the second examination against the property of the person with a disability or against the 
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person requesting the examination. 
 
(c) Each physician's, psychologist's or senior psychological examiner's sworn report shall 
contain the following: 
 
   (1) The respondent's medical history; provided, that this subdivision (c)(1) shall not be 
construed to expand the examiner's scope of practice; 
 
   (2) A description of the nature and type of the respondent's disability; 
 
   (3) An opinion as to whether a conservator is needed and the type and scope of the 
conservator with specific statement of the reasons for the recommendation of 
conservatorship; and 
 
   (4) Any other matters as the court deems necessary or advisable. 
 
(d) The examiner’s sworn report shall be prima facie evidence of the respondent’s 
disability and need for the appointment of a fiduciary unless the report is contested and 
found to be in error. 
 
(e)  If upon an additional finding that the person with a disability poses a threat to himself 
or herself or others in accordance with the mental health law. 
 
 
34-3-106.  Rights of respondent.  
 
The respondent has the right to: 
 
   (1) On demand by respondent or the guardian ad litem, a hearing on the issue of 
disability; 
 
   (2) Present evidence and confront and cross-examine witnesses; 
 
   (3) Appeal the final decision on the petition with the assistance of an attorney ad litem 
or adversary counsel; 
 
   (4) Attend any hearing; and 
 
   (5) Have an attorney ad litem appointed to advocate the interests of the respondent; and 
 
   (6) Request a protective order placing under seal the respondent’s health and financial 
information, including reports provided under 34-3-105(c). 
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34-3-107.  Where conservator needed -- Court order.  
 
If the court determines a conservator is needed, the court shall enter an order which shall: 
 
   (1) Name the conservator or coconservators and, in the court's discretion, a standby 
conservator or conservators; 
 
   (2) Enumerate the powers removed from the respondent and those to be vested in the 
conservator.  To the extent not specifically removed, the respondent  shall retain and shall 
exercise all of the powers of a person without a disability. The Court may consider 
removing any rights of the person with a disability and vesting some or all in a 
conservator. Such rights may include but are not be limited to: 
 

(a) The right to give, withhold or withdraw consent and make other informed 
decisions relative to medical and mental examinations and treatment, 
 

(b) The right, to make end of life decisions. 
 
 (i) to consent, withhold or withdraw consent for the entry of a “Do Not 
Rescuscitate” Order or the application of any heroic measures or medical 
procedures intended solely to sustain life and other medications; and 
 
 (ii) to consent or withhold consent concerning the withholding or 
withdrawal of artificially provided food, water or other nourishment or fluids; 
 
(c) The right to consent to admission to hospitalization, and to be discharged 
and/or transferred to a residential setting, group home, or other facility for 
additional care and treatment. 
 
(d) The right to consent to participate in activities and therapies which are 
reasonable and necessary for the habilitation of the respondent. 
 
(e) The right to consent or withhold consent to any residential or custodial 
placement. 
 
(f) The power to give, receive, release, or authorized disclosures of confidential 
information. 
 
(g) The right to apply for benefits, public and private for which the  person with a 
disability may be eligible. 
 
(h) The right to dispose of personal property and real property subject to statutory 
and judicial constraints.   
 
(i) The right to determine whether or not the respondent may utilize a Tennessee 
Driver’s License for the purpose of driving. 
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(j) The right to make purchases. 
 
(k) The right to enter into contractual relationships. 
 
(l) The right to execute instruments of legal significance. 
 
(m) The right to pay the respondent’s bills and protect and invest the respondent’s 
income and assets. 
 
(n)  The right to prosecute and defend lawsuits. 
 
(o) The right to execute, on behalf of the respondent, any and all documents to 
carry out the authority vested above./ 

 
 
   (3) If the rights and powers transferred to the conservator include management of the 
respondent's property, the order shall: 
 
      (A) Set the amount of the conservator's bond unless waived as authorized in § 34-1-
105; 
 
      (B) Set the nature and frequency of each approved expenditure and prohibit the 
conservator from making other expenditures without court approval; 
 
      (C) Set forth the approved management of the person with a disability's property; and 
 
      (D) Prohibit the sale of any property except as permitted by § 34-1-116(b) without 
prior court approval or as permitted in the property management plan approved by the 
order; and 
 
   (4) State any other authority or direction as the court determines is appropriate to 
properly care for the person or property of the person with a disability. 
 
 
 
34-3-108.  Discharge of conservator -- Modification of duties -- Termination -- Final 
accountings and distribution of assets.  
 
(a) A conservator appointed under this chapter may be discharged or have its duties 
modified if the court determines that the respondent is no longer a person with a 
disability, or that it is in the best interests of the person with a disability that the 
conservatorship be terminated, or that the conservator has failed to perform its duties and 
obligations in accordance with the law, or that the conservator has failed to act in the 
person with a disability's best interest so as to warrant modification or termination. The 
person with a disability or any interested person on the person with a disability's behalf 
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may petition the court at any time for a termination or modification order under this 
section. 
 
(b) A petition under subsection (a), if made by the person with a disability, may be 
communicated to the court by any means including oral communication or informal 
letter. 
 
(c) The court, upon receipt of the petition filed under this section, shall conduct a hearing. 
At the hearing, the person with a disability has all the rights set out in § 34-3-106. Prior to 
the holding of the hearing, the court may require that the person with a disability submit 
to an examination as required by T.C.A. §34-3-105 to support the person with a 
disability’s contention that a conservator is no longer needed. 
 
(d) Upon conclusion of the hearing, the court shall enter an order setting forth the court's 
findings of fact and may do any of the following: 
 
   (1) Dismiss the petition; 
 
   (2) Remove the conservator and dissolve the original order; 
 
   (3) Remove the conservator and appoint a successor; 
 
   (4) Modify the original order; or 
 
   (5) Grant any other relief the court considers appropriate and in the best interest of the 
person with a disability. 
 
(e) When the person with a disability dies or the court earlier determines a conservator is 
no longer needed and issues an order terminating the conservatorship, the conservatorship 
shall terminate.  If the conservator has responsibility for the property of the person with a 
disability, within one hundred twenty (120) days after the date the conservatorship 
terminates, the conservator shall file a preliminary final accounting with the court, which 
shall account for all assets, receipts and disbursements from the date of the last 
accounting until the date the conservatorship terminates, and shall detail the amount of 
the final distribution to close the conservatorship. If no objections have been filed to the 
clerk's report on the preliminary final accounting within thirty (30) days from the date the 
clerk's report is filed, the conservator shall distribute the remaining assets. The receipts 
and final cancelled checks evidencing the final distributions shall be filed with the court 
by the conservator. When the evidence of the final distribution is filed with the court and 
on order of the court, the conservatorship proceeding shall be closed. 
 
 
 
34-3-109.  Support of person with a disability's spouse or minor children.  
 
The appointment of a conservator for a person with a disability does not automatically 
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terminate the duty of the person with a disability to support such person with a disability's 
spouse or dependent minor children. The court having jurisdiction over the person with a 
disability may establish the amount of financial support to which the spouse or dependent 
minor children are entitled. 
 
 
40-20-115.  Disqualification from fiduciary office.  
 
 
The effect of a sentence of imprisonment in the penitentiary is to put an end to the right 
of the inmate to execute the office of executor, administrator or guardian, fiduciary or 
conservator, and operates as a removal from office. 
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