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TBA Bankruptcy Forum 2018 Regular Problem 

 In January 2015, rock star David Dennis was traveling to Nashville on his way to a concert, 

when he saw an article in the Nashville Business Journal that Nashville had a shortage of 

construction cranes, despite having twice the number of tower cranes as Boston and Phoenix, 

combined.  Disregarding the advice of his bankruptcy attorney friend Andrew Arman, who told 

him that the number of cranes is a counter-cyclical indicator and, in fact, indicates an imminent 

real estate crash [although to be fair Andrew had been predicting this for years, along with pointing 

to other metrics such as the “high end overpriced burger joint index”], David insisted that he and 

Andrew get into the crane business.   

Andrew thus formed Nashville Cranes, LLC (NC, LLC).  The members were Andrew 

(51%) and Dennis Family Trust (49%).  Dennis Family Trust is an irrevocable trust, formed in 

2015, to which David contributed all of the profits from his album sales.  David is the sole 

beneficiary.  David’s sister is the trustee.  The trust contains standard spendthrift trust provisions.  

With regard to their contributions to the LLC, the Trust contributed $5,000,000 while Andrew 

contributed “sweat equity.” 

Under the LLC Operating Agreement, Andrew was designated as Managing Member with 

sole authority to take all routine corporate actions.  Extraordinary actions, including a bankruptcy 

filing, a merger, or a sale, require a supermajority vote of the members.  For his role as managing 

member, Andrew received expense reimbursement and a $1,000,000 annual salary.  The LLC 

Operating Agreement provides that all excess cash, after expenses, shall be paid to the Dennis 

Family Trust.  David’s sister, as trustee, would then pay the funds over to David.   

Proving that a stopped clock is right two times a day, Andrew finally was proven right 

about the Nashville construction boom, as developers determined that Nashville’s condo market 

was saturated and crane rental rates plummeted.  The slowdown started in April 2018.  
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Notwithstanding this development, Andrew continued to obtain reimbursement for his expenses 

and continued to cause the LLC to pay his annual salary.  Although it was foreseeable that the LLC 

would need to conserve cash, Andrew continued to cause the net profits of the LLC to be paid to 

the Dennis Family Trust.  In April 2019 a songwriter obtained a judgment against David for 

copyright infringement.  This judgment exceeded David’s assets, and David filed Chapter 7 

bankruptcy in April 2020.  In addition, creditors of the LLC have not been paid.  Andrew thinks a 

bankruptcy for the LLC makes sense, but David’s sister (taking direction from David) refuses to 

consent.   

Discussion issues include: 

1. May David’s Chapter 7 Trustee obtain assets held in the family trust? 

2. May David’s Chapter 7 Trustee join with Andrew to vote in favor of a bankruptcy 

filing for the LLC?   

a. Assuming not, is there a way to force the LLC into bankruptcy? 

3. Assuming a bankruptcy is filed for the LLC, what claims does the LLC have? Are 

there fraudulent conveyance or other claims against the Trust/Andrew? 
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SOURCES FOR DISCUSSION/ANSWERS 

Busting the Trust? 

In re Erskine, 550 B.R. 362, 366–67 (Bankr. W.D. Tenn. 2016) 

The Debtor argues that the Business Accounts are excluded from his bankruptcy estate 
because the Trust is a valid and enforceable Tennessee Asset Protection Trust (“TAPT”). To 
qualify as a TAPT, a trust must satisfy certain requirements. Among these, the trust must: 

1. be governed by Tennessee law; 

2. be irrevocable; 

3. have a spendthrift clause; 

4. appoint a qualified trustee; 

5. be accompanied by an affidavit (a “Qualified Affidavit”) that states: 

a. the transferor has the full right, title and authority to transfer assets to the trust; 

b. the transfer of the assets to the trust will not render the transferor insolvent; 

c. the transferor does not intend to defraud a creditor by transferring assets to the trust; 

d. the transferor does not have pending or threatened court actions against transferor, except 
for those court actions specifically identified by the transferor on an attachment to the affidavit; 

e. the transferor does not contemplate filing for relief under the federal bankruptcy code; 
and 

f. the assets being transferred to the trust were not derived from unlawful activities. 

Trustee’s authority to vote the LLC interests? 

The Bolon Trustee commenced a bankruptcy case for Groves Venture, as he had the right 
to do. See *403 Schwartzer v. Cleveland (In re Cleveland), 519 B.R. 304, 306 (D.Nev.2014) 
(“Numerous bankruptcy courts have held, and the Court agrees, that where a debtor has a 
membership interest in a single-member LLC and files a petition for bankruptcy under Chapter 7, 
the Chapter 7 trustee succeeds to all of the debtor's rights [.]”).  

In re Bolon, 538 B.R. 391, 402–03 (Bankr. S.D. Ohio 2015) 

What if it is not a single member LLC?  But instead a multiple member LLC but the debtor 
has a majority interest? 

Trustee limited to a charging order? 
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In re Blixseth, 484 B.R. 360, 369 (B.A.P. 9th Cir. 2012)  (“Blixseth's bankruptcy trustee 
could assert the same rights as his creditors to pursue his interests in the LLC and LLLP. Under 
Nevada's statutes, because a creditor seeking to realize the value of Blixseth's interests would be 
limited to asking a Nevada court for a charging order, the trustee must also resort solely to the 
state court to secure a charging order. In our opinion, when this involuntary bankruptcy case 
is viewed in context, we are persuaded that because Blixseth's interests in the LLC and LLLP 
were created and exist under, and his creditor's remedies are limited by, Nevada state law, that is 
sufficient reason to deem Blixseth's interests to be located in Nevada.”) 

In re Baldwin, 463 B.R. 142 (B.A.P. 10th Cir. 2006), aff'd, 593 F.3d 1155 (10th Cir. 
2010), and aff'd, 593 F.3d 1155 (10th Cir. 2010) (“Appellants contend that the trustee's claim to 
the partnership is in the nature of a judgment creditor, who must obtain a charging order pursuant 
to Okla. Stat. tit. 54, § 342 (2005),3 and who would be treated as an assignee of Carolyn's 
interest in the partnership. As such, any recovery would be limited to Carolyn's interest in 
partnership profits and accrued distributions, of which there are none. However, although state 
law determines the nature of Carolyn's partnership interest, federal law determines the extent to 
which that partnership interest becomes a part of the estate. Bailey v. Big Sky Motors, Ltd. (In re 
Ogden), 314 F.3d 1190, 1197 (10th Cir.2002).  We conclude that the bankruptcy court was 
correct in finding that Carolyn's partnership interests became property of her estate at the time of 
filing the petition. Likewise, the bankruptcy court correctly determined that the trustee in 
bankruptcy steps into the shoes of the debtor with respect to partnership interests and may 
assert whatever rights the debtor has as a partner under the partnership agreement and state 
law, including the right to seek dissolution.”).   


