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v. ) | oS 
) | = 

ANDREW DELKE ) | , 

| ae 
DEFENDANT’S REPLY TO a we 

STATE’S POSITION REGARDING DISCOVERY | 

The Defendant requested that the Court enter a protective order precluding the 

State from filing its discovery response with the Clerk of Court, unless under seal. The 

Defendant’s motion extensively reviewed the law, history, and policy issues regarding 

public disclosure of discovery before a trial occurs. 

The State, in opposing the Defendant’s request, does not cite to a single rule, case, 

or statute. Instead, the State simply recites its “position” that “all matters regarding the 

prosecution of this case be conducted in a transparent, open manner, including discovery 

pursuant to Tenn. R. Crim. P. 16.” 

Public disclosure of pre-trial discovery pursuant to Rule 16 during the pendency of 

a case was squarely rejected by the Tennessee Supreme Court in Tennessean v. Metro, 

485 S.W.3d 857 (Tenn. 2016). There, several media groups filed a Public Records Act 

request for investigative files regarding a case very familiar to this Court. 

As recited in the Supreme Court’s decision, “The State and Metro argued that all 

of the requested records were exempt from disclosure under Rule 16(a)(2) . . . and that 

  

! State v. Brandon Vandenburg, et al, No. 2015-C-1517, sometimes referred to as the 

“Vanderbilt Rape Case.”



disclosure of the records would adversely affect the Criminal Court’s ability to ensure a 

fair trial.” Jd. at 860. 

In his Appellate Brief, District Attorney Funk advocated against public revelation 

of pretrial discovery, writing that advanced, public disclosure of “pre-trial discovery 

could violate the State’s and the criminal defendants’ constitutional right to a fair trial.” 

(Appellate Brief at 12, attached). 

District Attorney Funk’s brief further argued: 

The right to a jury trial envisions that all contested factual issues will 

be decided by jurors who are unbiased and impartial. An unbiased and 

impartial jury is one that begins the trial with an impartial frame of mind, 
that is influenced only by the competent evidence admitted during the trial 
and that bases its verdict on that evidence... . 

The United States Supreme Court has long recognized that adverse 
publicity can endanger the ability of a defendant to receive a fair trial. 
Moreover, studies have found that pretrial media coverage does impact 

jurors' decisions to the detriment of the defendant and arguably, 
society as a whole... . Particularly in a widely publicized case, the right of 
the accused to trial by an impartial jury can be seriously threatened by the 
conduct of the news media prior to and during trial. Thus, in order to 

safeguard the due process rights of an accused, a trial judge has an 

affirmative duty to minimize the effects of prejudicial pretrial 
publicity, and he may take protective measures even when they are not 

strictly and inescapably necessary. 

The public disclosure of evidenced presented in court in a 
pretrial proceeding can present a serious threat to a defendant's 
constitutional right to a fair trial because it can result in the disclosure 

of evidence inadmissible at trial. 

(Brief at 13) (citations omitted) (bold emphasis added).



The Supreme Court agreed with District Attorney Funk and prohibited pre-trial 

disclosure of the requested case information. Most importantly, the Court reaffirmed that 

discovery in criminal proceedings is governed by Rule 16, but “Rule 16 does not provide 

for the release of any information to anyone not a party to the criminal proceeding.” 

Tennessean, 485 S.W.3d at 866. 

As the Supreme Court explained: “Because of their inflammatory and sensitive 

nature, many of the records made available to the public as a result of the criminal 

discovery process would likely implicate the fair trial rights of a defendant as protected 

by the Sixth Amendment to the Constitution and the common law, statutory, . and 

constitutional privacy interests of any third parties involved. When made available to a 

prospective jury pool, discovery materials could impair a defendant’s ability to receive a 

fair trial.” Jd. at 871 (citation omitted). 

According to the Supreme Court, Rule 16 “minimizes these risks by limiting 

access to discovery materials to the State and the defendant.” Jd. The Court warned of the 

prospect of “potential jurors [learning] about the State’s case against the defendant by 

reading a newspaper or watching a television news broadcast,” which the Court called an 

“absurd result” which would have a “negative impact on... a criminal defendant’s 

ability to obtain a fair trial.” Jd. at 871. 

Now, the very thing District Attorney Funk recently contended would “present a 

serious threat to a defendant’s constitutional right to a fair trial” in another case is being 

touted by that same District Attorney General as “required to ensure the citizens of



Davidson County are confident that the judicial process is fair and that all persons are 

treated equally.” (emphasis added). 

The District Attorney General has apparently taken a contrary position for no other 

reason than to force the defense here to move to restrict wholesale disclosure of materials 

currently known only to the State and not to the defense.” Just hours after the State’s 

motion was filed, the following headline appeared in the media: “Officer Andrew Delke's 

defense team wants to block murder case evidence from public.” It was certainly 

predictable that such a headline would be generated, which would appear to be the State’s 

reason for opposing a protective order. 

The defense does not want to “block” evidence but desires that the State comport 

with the rules advocated previously by District Attorney Funk and promulgated by our 

Supreme Court, which make clear that “the public’s right to obtain government records 

... must yield to the need to protect the rights of defendants accused of crimes and the 

integrity of the criminal justice system during the pendency of criminal cases.” 

Tennessean, 485 S.W.3d at 874. | 

It is unclear why the State believes the right to a fair trial outweighs pre-trial 

transparency in a case against violent sexual predators but not in a case against a 

Nashville police officer. The citizens of this County can only be assured that the judicial 

  

? Neither the defense nor this Court have any way of knowing whether the discovery the State 

seeks to publish might include, for example, highly inflammatory materials which might be 
completely false and would never be presented to a jury. 
3 Tennessean, Published 5:51 p.m. CT Feb. 13, 2019, available at 

https://www.tennessean.com/story/news/crime/2019/02/13/daniel-hambrick-case-fight-over- 
evidence-case-against-andrew-delke/2863268002 
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process is fair if the rules designed to promote fairness are followed for all persons, rather 

than only for those persons chosen by the State on a selective basis. 

Full transparency in this case can, and will, occur after this case has been fairly 

adjudicated. Until that time, the protective order requested by the Defendant pursuant to 

the authorities previously cited is the only means by which the public be assured that the 

proceedings have, in fact, been fairly adjudicated. 

Respectfully submitted, 
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*10 ISSUES PRESENTED FOR REVIEW 

1, Whether the Court of Appeals correctly held that the documents in question are relevant to a pending or contemplated 

criminal action and therefore not subject to disclosure under the Public. Records Act pursuant to Tenn. R. Crim. P. 16? 

2. What is the appropriate remedy in the event this Court finds that Tenn. R. Crim. P. 16 does not protect all of the 

documents in question from disclosure? 

‘ 3. Whether the Court of Appeals' opinion creates a blanket “law enforcement” exception to the Public Records Act? 

4. Whether the Court of Appeals abused its discretion in relying on allegedly inadmissible affidavits? 

*11 STATEMENT OF THE CASE AND RELEVANT FACTS 

In late June 2013, the police department for the Metropolitan Government of Nashville (“Metro” or “Metro Police”) 

was notified by the Vanderbilt University Campus Police about an alleged rape that had occurred on campus on June 

23, 2013 Metro Police immediately began an investigation of the incident. (TR Vol. I at 120). Shortly thereafter, Metro 

Police contacted the office of District Attorney General Victor S. Johnson, III, for advice and assistance with their 

investigation. (TR Vol. II at 148). ' In August 2013, Metro Police presented the criminal case to the grand jury, which 

returned an indictment against four individuals charging each with five counts of aggravated rape and two counts of 

ageravated sexual battery. Additionally, one of the four individuals was indicted on one count of unlawful photography 

and one count of tampering with evidence. (Id.). All four individuals subsequently pled not guilty in Davidson County 

Criminal Court. 

1 In August 2014, General Johnson was succeeded in office by Glenn R. Funk, and General Funk has been substituted as a 

party pursuant to Tenn. R. App. P. 19(c). , 

On October 2, 2013, the parties to the criminal case agreed to a protective order that was issued by the Davidson County 

Criminal Court pursuant to Tenn. R. Crim. P. 16(d)(1). This protective order specifically provided that “any and all 

photographs and videos provided in discovery by the State shall not be disseminated in any manner to any person other 

than the defense team.” (TR Vol. V at 649). 

On October 17, 2013, a reporter with The Tennessean made a request to the Metro Police in which he requested copies 

of “[ajny records (as that term is broadly defined in the Act) regarding the alleged rape on the Vanderbilt campus in 

which Vandenburg, Banks, Batey and McKenzie are charged” and “[a]ny records regarding the case recently concluded 

against Boyd by his plea *12 bargain.” 2 (TR Vol. | at 13). In particular, the request sought copies of any “text messages 

received or sent and videos provided and/or prepared by any third party sources.” (Id.) 

2 Another individual, Chris Boyd, pled guilty to a reduced charge of trying to help cover up the alleged rape. 

Metro denied the request on the grounds that the records were relevant to an ongoing criminal investigation and 

prosecution and, therefore, were exempt from disclosure under Tenn. R. Crim. P. 16(a)(2). (TR Vol. 1 at 14). Petitioners 

filed suit against Metro for access to the records. District Attorney General Johnson and the State of Tennessee (the 

“State Defendants”) sought to intervene, arguing that many of the records sought by the Petitioners were subject to a 

protective order entered by the criminal court in the ongoing criminal case, State of Tennessee v. Banks, et al., No. 2013- 

C-2199 (Davidson County Crim. Ct.), and that the State Defendants had an interest in ensuring that this protective order 
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was upheld. (TR Vol. | at 44-57). The victim of the alleged rape, filing under the pseudonym of “Jane Doe,” sought to 

intervene to protect her constitutional rights under Art. I, § 35, of the Tennessee Constitution. (TR Vol. I at 72-86). Both 

motions to intervene were granted. (TR Vol. I at 87-92). 

Metro, the State Defendants, and Jane Doe filed separate responses to Plaintiffs’ petition for access. (TR Vol. Lat 96 - Vol. 

IIE at 316). Metro filed the affidavit of Metro Chief of Police Anderson in support of its response. (TR Vol. II at 233-35). 

The State Defendants filed the affidavits of District Attorney General Johnson and Becky Roberts in support of their 

response. (TR Vol. II at 147-199). Jane Doe filed her own affidavit in support of her response. (TR Vol. I at 116-119). 

The trial court conducted an in camera inspection of the records and the State Defendants filed under seal an index of 

those records with the court. (TR Vol. V at 608). That same day, Plaintiffs filed their reply to the responses of Metro, 

the State Defendants and Jane Doe; (TR Vol. *13 III at 338-358; 367 - Vol. V at 602); they also filed a motion to strike 

the affidavits filed by Metro, the State Defendants, and Jane Doe. (TR Vol. III at 359-366). 

A show-cause hearing was held on March 20, 2014, which consisted solely of oral argument by counsel for the parties. 

On March 11, 2014, the trial court issued an order finding that it had subject-matter jurisdiction to determine whether 

3 Petitioners should be granted access to records in an ongoing criminal investigation” and prosecution, and denying the 

Petitioners' motion to strike the affidavits. (TR Vol. V at 628-629). 

3 Metro had raised the issue of the trial court's jurisdiction in a motion filed on March 3, 2014. (TR Vol. III at 322-31). 

On March 12, 2014, the trial court issued its memorandum opinion and order in which it rejected Plaintiffs’ construction 

of Tenn. R. Crim. P. 16(a)(2) and instead concluded that the Tennessee Supreme Court had construed the rule expansively 

to cover work product and other material produced in discovery. (TR Vol. V at 630-650). But, citing its concern that 

excluding all the records in the investigative and prosecutorial file might be construed as the adoption of a law- 

enforcement privilege, the trial court also concluded that records that were submitted to Metro Police but that “were 

not developed internally and that do not constitute statements or other documents reflecting the reconstructive and 

investigative efforts of the Metropolitan Police Department are outside the expansive reach of Tenn. R. Crim. P. 16(a) 

(2).” Ud. at 642-43). The trial court found that there were four categories of documents that fell within these parameters 

and ordered their’ disclosure to the Petitioners: (1) text messages, minus any photographic or videographic images; 

(2) Vanderbilt access-card information; (3) Pano-scan data relating to Vanderbilt University premises; and (4) emails 

recovered from potential witnesses and the criminal defendants that were not addressed to officials related to Metro 

Police of the District Attorney's office. Id. at 643). 

*14 While reaffirming its previous determination that it had subject-matter jurisdiction, the trial court declined to rule 

on whether the disclosure of the records would violate the criminal defendants' constitutional rights to a fair trial or Jane 

Doe's constitutional rights under the Victim's Bill of Rights, but instead declared that it would “defer” to the criminal 

court on these issues. (Id. at 643-646). The trial court also stated that it would defer to the criminal court with respect to 

the protective order prohibiting the disclosure of all videos and photographs provided in discovery, but indicated that 

it would “abide by and honor” that protective order. (id. at 645). 

Finally, in order to “do no harm” while the criminal prosecutions are pending, the trial court entered a separate order 

pursuant to Tenn. R. Civ. P. 62 staying that portion of its order providing for access to the four categories of records 

pending appeal. (TR Vol. V at 651-52). Petitioners filed a notice of appeal on March 17, 2014. (TR Vol. V at 655-56). On 

March 19, 2014, Petitioners filed a motion requesting that its appeal by expedited, which was granted by order. entered 

March 24, 2014. (TR Vol. VI at 661). 
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The Court of Appeals issued its opinion on September 30, 2014, holding that the records accumulated and maintained 

by Metro were “relevant to a pending or contemplated criminal action” and, therefore, were exempt from disclosure 

under Tenn. R. Crim. P. 16(a)(2). The Tennessean v. Metropolitan Government of Nashville and Davidson County, No. 

M2014-00524-COA-R3-CV, 2014 WL 4923162, at *4 (Sept. 30, 2014) (“Opinion”). Petitioners timely filed an application 

for permission to appeal pursuant to Tenn. R. App. P. 11. That application was granted on January 15, 2015. 

This Court subsequently granted the State Defendants' Rule 14(b) motion requesting that this Court consider as post- 

judgment facts the entry of three additional protective orders by the Davidson County Criminal Court pursuant to Tenn. 

R. Crim. P. 16(d) in the case of State of *15 Tennessee v. Brandon Robert Vandenburg, et al, No. 2013-C-2199. These 

protective orders were: (1) an order entered January 28, 2015, placing all evidence introduced at trial under seal; (2) 

an order entered July 7, 2014, directing that all future filings be filed under seal for court review and determination of 

release; and (3) an order entered June 24, 2014, placing under seal (i) personal identifying information about the victim, 

including name, contact details and photographs, (ii) medical records of any witness including the alleged victim, and 

(ii) other confidential records of any witness, including the victim, such as educational records, financial records, and 

employment records. 

*16 ARGUMENT 

Tennessee's Public Records Act (“the Act”), in general, provides that 

[ajil state, county and municipal records shall, at all times during business hours,... be open for 

inspection by any citizen of this state, and those in charge of the records shall not refuse such right of 

inspection to any citizen, unless otherwise provided by state law. (Emphasis added). 

Tenn. Code Ann. § 10-7-503(a)(2)(A) (emphasis added). The Act is a statutory codification of the common Jaw public 

access doctrine that established the “public's right to examine governmental records.” Schneider v. City of Jackson, 226 

S.W.3d 332, 339 (Tenn. 2007). Because the statute has supplanted the common law right, the provisions of the Act are 

the sole basis for public access to government records in Tennessee. See id. (quoting Cole v. Campbell, 968 S.W.2d 274, 

275 (Tenn. 1996)). Thus, there is no constitutional right of the public to access governmental records, Allen v. Day, 213 

S.W.3d 244, 248 (Tenn. Ct. App. 2006), and the General Assembly alone has the power to create, limit, or abolish rights 

of access to public records. Abernathy v. Whitley, 838 S.W.2d 211, 214 (Tenn. Ct. App. 1992); see also Friedmann v. 

Corrections Corp. of America, 2009 WL 3131610, *10 (Tenn. Ct. App. Sept. 16, 2009) (“[T]he General Assembly has 

reserved to itself the right to exempt documents from the coverage of the Public Records Act.”). 

While the Public Records Act expresses the State's policy of openness to governmental records, the General Assembly 

nonetheless “recognized from the outset that circumstances could arise where the reasons not to disclose a particular 

record or class of records would outweigh the policy favoring public disclosure.” Allen v. Day, 213 S.W.3d at (quoting 

Swift v. Campbell, 159 S.W.3d 565, 571 (Tenn. Ct. App. 2004)). The exceptions to the Public Records Act recognized by 

state law reflect the General Assembly's judgment that “the reasons not to disclose a record outweigh the policy favoring 

disclosure.” Id. 

*17 I. THE COURT OF APPEALS CORRECTLY RULED THAT THE DOCUMENTS IN 

QUESTION ARE NOT SUBJECT TO DISCLOSURE UNDER THE PUBLIC RECORDS ACT. 
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A. The Court of Appeal's application of Tenn. R. Crim. P. 16(a)(2) is entirely consistent 

with the manner in which Tennessee appellate courts have construed the scope of this rule. 

Petitioners assert that the interpretation of Tenn. R. Crim. P. 16(a)(2) adopted by the Court of Appeals exceeds the clear 

parameters of the rule and, therefore, should be reversed. Contrary to these assertions, however, the Court of Appeals’ 

decision is entirely consistent with the manner in which Tennessee appellate courts have construed the scope of Rule 

16(a)(2) for the past 28 years. 

This Court first addressed the construction and application of Tenn. R. Crim. P. 16 as an exception to disclosure and 

inspection under the Public Records Act in Memphis Publishing Company v, Holt, 710 S.W.2d 513 (Tenn. 1986). In 

that case, disclosure was sought of closed investigative files of the Memphis City Police Department under the Public 

Records Act. This Court held that this “exception to disclosure and inspection [Rule 16] does not apply to investigative 

files in possession of state agents or law enforcement officers, where the files have been closed and are not relevant to any 

pending or contemplated criminal action, but does apply where the files are open and are relevant to pending or contemplated 

criminal action.” Id. at 517 (emphasis added). Because the investigative files sought to be examined were closed files and 

not relevant to any pending or contemplated criminal action, this Court held that Rule 16 did “not come into play in 

this case.” Id. 

Subsequently, in Appman v. Worthington, 746 S.W.2d 165 (Tenn. 1987), this Court was presented with the “issue of 

whether records of the investigation into the death of an inmate of a *18 state correctional facility are available for 

inspection under T.C.A. § 10-7-503 of the Public Records Act.” Jd at 165. This Court noted that the “memoranda, 

documents and records sought to be inspected by appellees in this case are the results of the investigation by Internal 

Affairs of the Department of Correction into the murder” of an inmate. Id at 166-67. This Court held that 

the materials sought by appellees are relevant to the prosecution of the petitioners and other inmates 

charged with offenses arising out of the murder of Carl Estep. These prosecutions have not yet been 

terminated. It necessarily follows under Rule 16(a)(2) that access to materials in the possession of 

Sergeant Worthington are not subject to inspection by appellees, who are counsel for the indicted 

petitioner-inmates. 

Id. at 167 (emphasis added). See also Van Tran y. State, No. 02C01-9803-CR-00078, 1999 WL 177560, at *5 (Tenn. 

Crim. App. Apr. 1, 1999) (“[rJecords relevant to pending criminal action need not be disclosed under the Tennessee 

Public Records Act”); McLellan v. Crockett, 1990 WL 148, at *2 (Tenn. Crim. App. Jan. 4, 1990), perm. app. denied 

(Tenn. Mar, 26, 1990) (“it is clear that the press is not entitled to access to documents in the file of the District Attorney 

General if there is an ‘open’ or ‘pending’ or ‘contemplated’ criminal action”). Cf Freeman v. Jeffcoat, No. 01-A-109103- 

CV-00086, 1991 WL 165802, at *7 (Tenn. Ct. App. Aug. 30, 1991) (recognizing that the “clearly declared public policy 

protects records of an investigation while the investigation is in progress and during the pendency of any prosecution” but 

ordering disclosure because only post-conviction proceeding was pending); Capital Case Resource Center of Tennessee y. 

Woodall, No. 01-A-019104CH00150, 1992 WL 12217, at *4 (Tenn. Ct. App. Jan. 29, 1992) (recognizing that “Holt and 

Appman are controlling authority for the proposition that where prosecution files are open and are relevant to a pending 

or contemplated criminal action, Rule 16(a)(2) of the Tennessee Rules of Criminal Procedure creates an exception to the 

mandate of public access under section 503(a) of the Public Records Act” but ordering disclosure because only federal 

habeas- *19 corpus proceeding was pending); but see Waller v. Bryan, 168.W.3d 770 (Tenn. Ct. App. 1999) (holding that 

records in investigative and prosecutorial files are not subject to disclosure while post-conviction proceeding is pending); 

Swift v. Campbell, 159 S.W.3d at 576 (holding that records in investigative and prosecutorial files are not subject to 

disclosure while federal habeas corpus proceeding is pending). 
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In each of these cases, access was sought to either the entire investigative and/or prosecutorial file or to “third party” 

records contained in these files (e.g., private psychological evaluation of defendant), and in each of these cases, denial 

of access to the entire file(s) or third-party record was upheld by the courts where the files or records were relevant to a 

pending or contemplated criminal action. 4 Indeed, in Schneider v. City of Jackson, 226 S.W.3d 332 (Tenn. 2007), this 

Court characterized its decision in Appman as holding that “Rule 16(a)(2) exempted from disclosure under the Public 

Records Act all ‘open’ criminal investigative files that ‘are relevant to pending or contemplated criminal action.” Id. 

(internal citations omitted) (emphasis added). 

4° Federal courts have also construed the scope and application of Tenn. R. Crim. P. 16(a)(2) in a manner consistent with these 

authorities. See, e.g., Crenshaw v. Steward, No. 3:09-0710, 2011 WL 3236611, at *14 (M.D. Tenn. July 28, 2011) (“Rule 16 

of the Tennessee Rules of Criminal Procedure excludes records in pending criminal proceedings from § 10-7-503 until the 

proceeding is closed and that public access to such records becomes available only after all criminal proceedings, including 

actions for post-conviction relief and habeas corpus, are final”). , 

The Court of Appeals found that the records at issue in the present case ate “relevant to a pending or contemplated 

criminal action” and, therefore, are exempt from disclosure under the Public Records Acts. The lower-court decision is 

thus entirely consistent with this Court's decisions in the Holt, Appman, and Schneider cases construing and applying 

Tenn. R. Crim. P. 16(a)(2) as an exception to the Public Records Act and should be affirmed. 

*20 B. The records in question are the “work product” of the 

District Attorney or other state agents or law enforcement officers. 

Petitioners also assert that Tenn. R. Crim. P. 16(a)(2) is intended only to protect “work product” that is “made by 

the district attorney general or other state agents or law enforcement officers,” and, therefore, any documents or other 

information received by Metro Police does not constitute work product that is protected from the disclosure by the Rule. 

Petitioners cite to a number of federal court decisions construing Fed. R. Crim. P. 16(a)(2) for their proposition that this 

rule only protects “work product” and that documents created by third parties do not qualify for such “work product” 

protection. Brief of Appellants at 18-19. However, these cases only make general reference to or discussion of the scope 

of the work product exception. More importantly, none of these cases addresses the issue before this Court of whether 

information that is gathered and compiled by law enforcement during the course of an investigation and that is part of 

both the investigatory and prosecutorial file is protected from disclosure under Rule 16(a)(2). 

Anumber of state courts have addressed this issue and found “that information assembled by law enforcement officials in 

connection with a probable or pending criminal proceeding” constitutes “work product” as it is compiled in anticipation 

_ of litigation and, therefore, exempt from disclosure. See State ex rel. Steckman v. Jackson, 639 N.E.2d 83, 94 (Ohio 1994); 

see also State ex rel. Miller v. Ohio State Hwy. Patrol, 14 N.E.3d 396 (2014) (police work product “consists of information 

or materials assembled by law enforcement officials in connection with a probable or pending criminal proceeding”); 

State ex rel. Curry v. Walker, 873 S.W.2d 379, 380 (Texas 1994) (finding that work product protection extends to district 

attorney's entire litigation file); People v. Isenberg, 367 N.E.2d 364, 367 (iil. App.1977) (finding affidavits for a search 

warrant to be the work product of police officers in the midst of criminal investigation); U.S. v. Martinez, 657 F.3d 811, 

819 (9th Cir. 2011) (holding that record maintained by local police department ofits *21 investigation of alleged murder 

was exempt from discovery by Fed. R. Crim. P. 16(a)(2) as the work product of the local police). The court in Mora y. 

State, 720 A.2d 934 (Md. App. 1998), explained “police work-product” that is exempt from disclosure as follows: 

The applications for search warrants, inventories of evidence seized pursuant to search warrants, and 

names of and statements by individual found... upon execution of these warrants is precisely the sort 

of information that the police need to maintain for the purpose of ongoing criminal investigation 
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designed ultimately to culminate in prosecution... All of this certainly is information that was created 

by police work. Police do the investigation to support the application for a search warrant, and they 

present the application, supported by the police affidavit, to a judge to obtain the warrant. Police also 

conduct the search and prepare the inventory reports that list items found during the search. 

720 A.2d at 942-43, 

Moreover, an examination of the state law procedures that must be followed by law enforcement in order to obtain a 

search warrant or subpoena demonstrate that significant investigative efforts on the part of law enforcement and the 

prosecution are required. A search warrant may be requested only by law enforcement or the prosecuting attorney and 

may be issued by a magistrate only on the basis of a sworn affidavit that “set[s] forth facts tending to establish the grounds 

of the application, or probable cause for believing the grounds exist.” Tenn. Code Ann. § 40-6-104. “Probable cause 

requires reasonable grounds for suspicion, supported by circumstances indicative of an illegal act.” State v. Stevens, 989 

S.W.2d 290, 293 (Tenn. 1999). Thus, an affidavit in support of an application for a search warrant must include more 

than conclusory allegations. State v. Smotherman, 201 S.W.3d 657, 662 (Tenn. 2006). “The affidavit must present facts 

upon which a neutral and detached magistrate, examining the affidavit in a commonsense and practical matter, can 

determine whether probable causes exists for the issuance of a search warrant.” Id. 

*22, A search warrant may be issued to search for and seize any of the following: (1) evidence of a crime; (2) contraband, 

the fruits of crime, or items otherwise criminally possessed; (3) property designed or intended for use, or that has been 

used in a crime; (4) person whose arrest is supported by probable cause; or (5) person who is unlawfully restrained. Tenn. 

R. Crim. P. 41(b). Once issued, the search warrant may be executed only by a law enforcement officer to whom it is 

directed, and shall command the law enforcement officer to search promptly the person or place named and to seize the 

specified property or person. Tenn. R. Crim. P. 41(c) and (e). 

Similarly, a judicial subpoena may be requested only by law enforcement officers, and such request must be supported 

by an affidavit stating with particularity the following: 

(1) That a specific criminal offense has been committed or is being committed and the nature of the criminal offense; 

(2) The articulable reasons why the law enforcement officer believes the production of the documents requested will 

materially assist in the investigation of the specific offense committed or being committed; 

(3) The custodian of the documents requests and the person, persons or corporation about whom the documents pertain; 

(4) The specific documents requested to be included in the subpoena; and 

(5) The nexus between the documents requested and the criminal offense committed or being committed. 

Tenn. Code Ann. § 40-17-123(c). Before a request fora judicial subpoena is granted, the judge must find, among other 

things, that “[p]roduction of the requested documents will materially assist law enforcement in the establishment of 

investigation of the offense.” Tenn. Code Ann. § 40-17-123(a)(1)(B). 

These procedures clearly reflect that significant investigatory effort on the part of law enforcement and/or the prosecution 

is required in order to obtain search warrants and judicial *23 subpoenas. Moreover, only law enforcement and 

prosecutors can obtain records and evidence under these procedures for which strict compliance is required. See State 

y. Moats, 403 S.W.3d 170, 177 (Tenn. 2013). 
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The record here reflects that the following categories of documents are contained in the investigative/prosecutorial file: 

* small binder containing text messages, investigative summaries and other material prepared of gathered by the 

Metropolitan Police Department and/or the District Attorney General in the investigation; 

* large binder containing search warrants, affidavits in support of search warrants and related material; 

* large binder containing offense reports, statements taken by the Metropolitan Police Department, medical records, 

written statements taken by Vanderbilt University Police Department, information captured from the Vanderbilt 

University website, and various photographs; 

* large binder containing California search warrants and related materials, Vanderbilt Police reports regarding other 

incidents that might relate to one or more of the defendants in the underlying criminal prosecution, Vanderbilt initial 

and supplemental police reports containing witness statements; 

* large binder containing surveillance photos, criminal background checks by Regional Organized Crime Information 

Center and other sources, and witness statements; and 

* large binder with 76 CDs or DVDs containing (1) cell phone data, (2) audio recordings from interviews conducted by 

the Metropolitan Police Department and/or the District Attorney General's Office with witnesses, including Coaches 

Franklin and Hand from Vanderbilt, (3) reports, (4) information related to search warrants, (5) photos and videotapes, 

and (6) recording of a voicemail from one of the defendants in the criminal case to one of his friends. 

*24 (TR Vol. V at 636-637). This information was all obtained either through search warrants and subpoenas or other 

investigatory efforts of Metro Police and was clearly obtained in anticipation of litigation, i.e., the criminal prosecution 

of the four indicted individuals. Accordingly, this information constitutes the “work product” of Metro Police and the 

State, and the Court of Appeals correctly held that, because such information is relevant to a pending or contemplated 

criminal action, it is not subject to disclosure. 

C. The confidentiality of the records in question has not been waived as a result of the prosecution's 

compliance with the mandatory discovery requirements of the Tennessee Rules of Criminal Procedure. 

Petitioners assert in the alternative that any confidentiality or privilege that attached to the documents in questions has 

been waived because they have been produced in discovery to the criminal defendants. Of course, Petitioners cite no 

authority for their position. It does not appear that this issue has been addressed by Tennessee Courts, but those state 

courts that have addressed the issue have found that a prosecutor's mandatory duty to provide discovery in criminal cases 

does not operate as a waiver of work product protection of those same documents as to requests for their production 

outside a specific criminal case. See, e.g., Lindstrom v. Ladenburg, 39 P.3d 351, 357 (Wash. App. 2002); Rameses, Inc. 

y. Demings, 29 So.3d 418, 423 (Fla. App. 2010) (holding that disclosure of otherwise exempt material to a criminal 

defendant during discovery does not destroy, in a public records context, the exemption from disclosure). Accordingly, 

this argument is without merit and the fact that some of the records may have been disclosed to the criminal defendants 

in the ongoing criminal prosecution does not waive their protected status under Rule 16(a)(2). 

*25 ID. IF THE COURT DETERMINES THAT TENN. R. CRIM. P. 16 DOES NOT PROTECT ALL OF THE 

RECORDS IN QUESTION FROM DISCLOSURE, THE APPROPRIATE REMEDY IS TO REMAND TO THE 

TRIAL COURT FOR A DETERMINATION AS TO WHAT RECORDS ARE SUBJECT TO DISCLOSURE. 
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If this Court nevertheless determines that records and other information gathered from third parties and compiled by law 

enforcement during the course of a criminal investigation are not protected from disclosure while such investigation and 

prosecution are pending, then the appropriate remedy is not to order disclosure of the records in question, but instead 

to remand to the trial court for determination of what records are subject to disclosure in light of the protective orders 

entered in the ongoing criminal case. Remand is also necessary to determine whether disclosure of any records would 

violate the State and criminal defendants’ constitutional right to a fair trial, as well as the victim's constitutional rights 

under Art. I, § 35, of the Tennessee Constitution. 

A. Remand to the trial court is necessary to determine what records, if any, are not covered 

by the protective orders entered in the ongoing criminal case or Tenn. R. Crim. P. 16. 

This Court has Jong recognized that documents sealed by a protective order pursuant to either the Rules of Civil or 

Criminal Procedure are not subject to inspection under the Public Records Act. See Ballard v. Herzke, 9248. W.2d 652, 

662 (Tenn. 1996); see also Arnold v. City of Chattanooga, 19 S.W.2d 779, 785 (Tenn. Ct. App. 1999); Knoxville News- 

Sentinel vy. Huskey, 982 S.W.2d 359, 362 (1998). That is because 

[p]rotective orders are intended to offer litigants a measure of privacy, while balancing against this 

privacy interest the public's right to obtain information concerning judicial proceedings. In addition, 

protective orders are often used by courts as a device to aid the progression of litigation and to 

facilitate settlements. Protective *26 orders strike a balance, therefore, between public and private 

concerns. 

Ballard, 924 8.W.2d at 658 (citing Pansy v. Borough of Stroudsburg, 23 F.3d 772, 786 (3d Cir. 1994); see also In re NHC 

- Nashville Fire Litigation, 293 5.W.3d. 547, 562 (Tenn. Ct. App. 2008). 

On January 28, 2015, the Davidson County Criminal Court entered a protective order in State of Tennessee y. 

Vandenburg, et al, No. 2013-C-2199, placing all evidence introduced at trial under seal. This protective order was issued 

pursuant to Tenn. R. Crim. P. 16(d)(1) and (2). It followed three other protective orders that had been entered by the 

Davidson County Criminal Court pursuant to Tenn. R. Crim. P. 16(d)(1): (1) an order entered July 7, 2014, directing 

that all future filings be filed under seal for court review and determination of release (attached as Exhibit 2); (2) an order 

entered June 24, 2014, placing under seal (i) personal identifying information about the victim, including name, contact 

details and photographs, (ii) medical records of any witness including the alleged victim, and (iii) other confidential 

records of any witness, including the victim, such as educational records, financial records, employment records (attached 

as Exhibit 3); and (3) an order entered October 2, 2013, directing that that any and all photographs and videos provided 

in discovery by the State not be disseminated in any manner to any person other than the defense team. 

Thus, a significant number of the documents at issue are currently sealed by virtue of the protective orders issued by 

the Davidson County Criminal Court pursuant to Tenn. R. Crim. P. 16(d) and, therefore, under this Court's holding in 

Ballard, are not subject to inspection under the Public Records Act. There is not sufficient evidence in the record, though, 

to determine which records in the investigative/prosecutorial file are either covered by one or more of these protective 

*27 orders” or are otherwise protected under Rule 16(a)(2), Accordingly, to the extent that this Court does not agree 

that all the records in the investigative/prosecutorial file are protected from disclosure while a criminal prosecution is 

pending, remand is necessary in this case in order to determine which, if any of the records, are subject to disclosure. 
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To the extent Petitioners assert that any of the protective orders were improvidently issued by the Davidson County Criminal 

Court, or that they should be modified, they should have intervened in the proceedings in the criminal court. This Court 

recognized in Ballard that the appropriate procedure to challenge or to seek modification of a protective order is to intervene 

in the action in which the protective order was issued. See Ballard, 924 S.W.2d at 657 (“[W]e agree with those federal and 

state courts in other jurisdictions which have routinely found that third parties, including media entities, should be allowed 

to intervene to seek modification of protective orders to obtain access to judicial proceedings or records.”); see also Knoxville 

News-Sentinel v. Huskey, 982 S.W.2d at 362 (recognizing that “it is appropriate to allow media entities to intervene in court 

proceedings wherein the intervenors seek modification of a court order sealing judicial records from public inspection”). This 

procedure is based on the recognition of a trial court's inherent supervisory authority over its own records and files. See In 

re NHC-Nashville Fire Litigation, 293 S.W.3d at 561 (“‘Every court has supervisory power over its own records and files, 

and access has been denied where court files might have become vehicles for improper purposes,’ such as promoting public 

scandal or publication of libelous statements.”) (quoting Nixon v. Warner Comme‘ns, Inc., 435 U.S. 589, 598, 98 S.Ct. 1306, 

55 L.ed.2d 570 (1978)). 

B. Remand to the trial court is necessary to determine if disclosure of records, if any, 

would violate the State's and criminal defendants' constitutional right to a fair trial. 

The State Defendants asserted in the trial court that the disclosure of evidence in the investigative and prosecutorial files 

prior to trial, ie., the pre-trial discovery, could violate the State's and the criminal defendants' constitutional right to 

a fair trial and, therefore, that the trial court should balance that constitutional right against Plaintiffs' right of access 

in determining whether disclosure was required. In its memorandum opinion, the trial court recognized that adverse 

pretrial publicity can put a defendant's ability to receive a fair trial at risk and, therefore, that the disclosure of the records 

in question was a valid concern. (TR Vol. V at 645). The trial court further recognized that the Plaintiffs were seeking 

records from the investigative and prosecutorial files that “have not yet been disclosed in the criminal court case and have 

not yet been tested through the crucible of pretrial motions or the Criminal Court's rulings on evidentiary disputes.” (Id. 

at 646). Despite these findings, the trial court made no attempt to balance the *28 State's and individual criminal 

defendants’ constitutional right to a fair trial against the Plaintiffs’ legislatively-enacted right of access to determine if 

disclosure would place that constitutional right in jeopardy. The trial court simply stated that it “defers to the oversight 

of the Criminal Court over the criminal prosecution on such issues.” (/d.). The Court of Appeals did not reach this issue 

because it found that all of the documents were relevant to a pending or contemplated criminal action and, therefore, 

were not subject to disclosure under the Public Records Act pursuant to Tenn. R. Crim. P. 16. 

If this Court determines that Rule 16 does not protect the entire investigative and prosecutorial file at issue from 

disclosure, then, in addition to remanding the case for a determination as to what records are not protected by the 

protective orders issued in the criminal case or Rule 16, remand is also necessary to determine whether the disclosure of 

any documents would violate the State's and the criminal defendants' constitutional right to a fair trial. 

Tennessee appellate courts have recognized that the constitutional right to a fair trial under Art. I, 99, of the Tennessee 

Constitution and the Sixth Amendment to the United States Constitution constitute exceptions to the Public Records 

Act and that the right of access under the Public Records Act must be balanced against the criminal defendant's right to 

a fair trial under these constitutional provisions. See Knoxville News Sentinel v. Huskey, 982 5.W.2d 359, 362-63 (Tenn. 

Crim. App. 1998). ® Also contrary to Plaintiffs' assertion, both the Tennessee and United States Supreme Courts have 

held that prosecutors have a duty to ensure that a defendant receives a fair trial. See Gannett Co., Inc. vy. DePasquale, 443 

U.S. 368, 384 (1979) (“The responsibility of the prosecutor as a representative of the public surely encompasses a duty 

to protect the societal *29 interest in an open trial. But this responsibility also requires him to be sensitive to the due 

process rights of a defendant to a fair trial.”); State y. Banks, 271 S.W.3d 90, 131 (Tenn. 2008) (“While the interests of 

the State are [prosecutors'] paramount concern, their actions must be tempered by their impartial search for justice and 

their obligation to see to it that the defendant receives a fair trial.”) (citing State v. White, 114 S.W.3d 469, 477 (Tenn. 

2003); Burlison v. State, 501 8.W.2d 801, 806 (Tenn. 1973); Watkins v. State, 203 S.W. 344, 345 (Tenn. 1918)). This duty 
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is clearly sufficient to confer standing on the State Defendants to raise the issue of the criminal defendants' constitutional 

right to a fair trial, as well as that of the State. 

6 Unlike the records in this case, the records at issue in. Huskey had already been filed with the trial court and, therefore, were 

court records. Even then, the court held that the right of access to these court records was not absolute but had to be balanced 

against the defendant's rights to a fair trial. Id. 

The Sixth Amendment to the United States Constitution provides a person charged with the commission of a criminal 

offense with the “right to a speedy and public trial, by an impartial jury.” Article I, § 9, of the Tennessee Constitution also 

guarantees a “speedy, public trial, by an impartial jury of the County in which the crime shall have been committed,” 

which is “a trial by ajury free of... disqualification of some bias or partiality toward one side or the other of the ligitation.” 

State v. Akins, 867 S.W2d 350, 354 (Tenn. Crim. App. 1993) (quoting Toombs v. State, 270 S.W.2d 649, 650 (Tenn. 1954)). 

Furthermore, not only the defendant, but also the State, is entitled to a fair and impartial trial” under the Tennessee 

Constitution. State v. Melson, 638 S.W.2d 342, 362 (Tenn. 1982); see State v. Morris, 24S.W.3d 788, 806 (Tenn. 2000) (“In 

its constitutional sense, impartiality envisions not only freedom from jury bias against the defendant bus also freedom 

from jury bias in the defendant's favor.”); Houston y. State, 593 S.W.2d 267, 272 (Tenn. 1980) (noting that impartiality of 

jury guaranteed by constitution requires “not only freedom from jury bias against the accused and for the prosecution, 

but freedom from jury bias for the accused and against the prosecution”). 

*30 The right to a jury trial envisions that all contested factual issues will be decided by jurors who are unbiased and 

impartial. Ricketts vy. Carter, 918 S.W.2d 419, 421 (Tenn. 1996). An unbiased and impartial jury is one that begins the 

trial with an impartial frame of mind, that is influenced only by the competent evidence admitted during the trial and that 

bases its verdict on that evidence. Durham y. State, 188 S.W.3d 555, 558 (Tenn. 1945); see State v. Adams, 405 S.W.3d 

641, 650 (Tenn. 2013) (“Turors must render their verdict based only upon the evidence introduced at trial, weighing the 

evidence in light of their own experience and knowledge.”); State v. Claybrook, 736 S.W.2d 95, 100 (Tenn. 1987) (“In 

every criminal case the defendant is entitled to have his guilt or innocence determined by impartial and unbiased jurors 

who have not been subjected to the influence of inadmissible and prejudicial information...”). 

The United States Supreme Court has long recognized that adverse publicity can endanger the ability of a defendant to 

receive a fair trial. See Gannett Co., v. DePasquale, 442 U.S. 368, 378 (1979). Moreover, studies have found that pretrial 

media coverage does impact jurors' decisions to the detriment of the defendant and arguably, society as a whole. See 

Christina A. Studebaker & Steven D. Penrod, Pretrial Publicity: The Media, the Law and Common Sense, 3 Psychol. Pub. 

Pol'y & L. 428, 433 (1997). “[JjJudicial common sense often reflects a misappraisal or misunderstanding by the courts 

of the capabilities and weaknesses of human inference and decision making. The courts assumptions and expectations 

about jurors' decision-making processes and ability to disregard pretrial publicity are not consistent with social science 

findings concerning these matters.” Id. at 455; see also Amy L. Otto, Steven D. Penrod & Hedy R. Dexter, The Biasing 

Impact of Pretrial Publicity on Juror Judgments, 18 Law & Hum. Behav. 453 (Aug. 1994); Norbert L. Kerr, The Effects 

of Pretrial Publicity on Jurors, 78 Judicature 120 (Nov.-Dec. 1994); *31 James R. P. Olgoff & Neil Vidmar, The Impact 

of Pretrial Publicity on Jurors, 18 Law & Hum. Behav. 507 (Oct. 1994). Particularly in a widely publicized case, “the 

right of the accused to trial by an impartial jury can be seriously threatened by the conduct of the news media prior to 

and during trial.” Report of the Committee on the Operation of the Jury System on the “Free Press-Fair Trial” Issue, 45 

F.R.D. 391, 394 (1968). Thus, in order to safeguard the due process rights of an accused, “a trial judge has an affirmative 

duty to minimize the effects of prejudicial pretrial publicity, and he may take protective measures even when they are not 

strictly and inescapably necessary.” Gannett, 443 U.S. at 378; see also United States v. Gurney, 558 F.2d 1202, 1209 (Sth 

Cir. 1977) (“[E]t is the trial judge's primary responsibility to govern judicial proceedings so as to ensure that the accused 

receives a fair, orderly trial comporting with fundamental due process.”). 

The public disclosure of evidenced presented in court in a pretrial proceeding can present a serious threat to a defendant's 

constitutional right to a fair trial because it can result in the disclosure of evidence inadmissible at trial. See, e.g., Gannett 
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Co., 443 U.S. at 378 (“Publicity concerning the proceedings at a pretrial hearing, however, could influence public opinion 

against a defendant and inform potential jurors of inculpatory information wholly inadmissible at the actual trial.”); 

United States v. McVeigh, 119 F.3d 806, 813 (10th Cir. 1997) (noting that “suppressed evidence, by definition, will not 

be admissible at trial, and thus press access to such evidence will not play a significant positive role in the functioning 

of the criminal process, as that evidence is simply irrelevant to the process. On the contrary, disclosure of such evidence 

would play a negative rolein the functioning of the criminal process, by exposing the public generally, as well as potential 

jurors, to incriminating evidence that the law has determined may not be used to support a conviction”); Jn re Gannett 

News Service, Inc., 772 F.2d 113, 115 (Sth Cir. 1985) (in declining to lift seal on motions in limine to exclude evidence, 

the court noted that “[t]he likelihood *32 of potential jurors considering this evidence improperly and the difficulty 

of selecting an impartial jury given the certain widespread dissemination of this evidence mandates that this particular 

matter be kept under seal only until such time as they are offered in evidence for use at trial”); United States v, Chagra, 

701 F.2d 354, 364 (Sth Cir. 1983) (noting that evidence may be considered in a bail reduction hearing that would not be 

‘admissible at trial and public disclosure of such inadmissible evidence would “present a serious threat to the defendant's 

fair trial right”); United States vy. Kemp, 365 F.Supp.2d 618, 631-32 (E.D. Pa. 2005) (“judicial system is not served by 

making illegally seized or inadmissible evidence available to the public”); People v. Jackson, 27 Cal. Rptr. 3d 596, 600 

(Ct. App. 2 Dist. 2005) (“[w]idespread dissemination of evidence, which may or may not be admissible at trial, can only 

complicate the process of selecting an unbiased jury” and, therefore, “‘[a]ny disclosure in advance of admission of the 

evidence in a court proceeding... immediately threatens the integrity of the jury pool.””’). 

Here, the trial court has ordered disclosure of evidence that has “not yet been disclosed in the criminal court case and [has] 

not yet been tested through the crucible of pretrial motions or the Criminal Court's rulings on evidentiary disputes.” (TR 

Vol. V at 646). In ordering this disclosure, however, the trial court failed to balance the constitutional right to a fair trial 

with the statutory right of access to determine if disclosure could jeopardize the constitutional right. 

Where a defendant's right to a fair trial conflicts with the public's right of access, the right of access must yield. In Arkansas 

Gazette Co. v. Goodwin, 801 S.W.2d 284 (Ark. 1990), the press sought access to investigative files of the state police under 

Arkansas’ Freedom of Information Act before the criminal defendant had been tried. The Arkansas Supreme Court, 

citing Gannett, recognized that it had a duty to weigh the criminal defendant's constitutional right to a fair trial against 

the public's right of access to public records. . 

*33 If the question is whether a defendant can or cannot receive a fair trial, as required by the 

fourteenth amendment to the United States Constitution, then conflicting law must give way to 

a defendant's right to due process. Suffice it to say, FOIA must give way in this instance to ‘due 

process.” 

Id at 285; see id. at 288 (Turner, J., concurring) ( “An individual's constitutional right to a fair trial dictates that the 

public's legislatively-enacted right to know be subordinated for so long as the constitutional rights of the individual 

might be in jeopardy.”). 

In Palm Beach Newspapers, Inc. v. Burk, 504 So.2d 378 (Fla. 1987), the issue was whether the press had a qualified right 

under the First Amendment or under Florida's public records laws T to attend pretrial discovery depositions and to 

obtain copies of those depositions in a criminal case. The Florida Supreme Court first noted that 

7 Florida's public records act is similar to Tennessee's. See Memphis Publishing Co. v. Cherokee Children & Family Services, 

Inc., 87 S.W.3d 67, 74 (Tenn. 2002). 
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[t]he question of public access to pretrial criminal proceedings directly implicates a variety of constitutional rights; the 

due process right to a fair trial under the fifth and fourteenth amendments; the right to a speedy and public trial by 

an impartial jury in the venue where the crime was allegedly committed under the sixth amendment; the rights of the 

public and press under the first amendment; and the privacy rights of the accused and other trial participants under the 

first amendment and article I, section 23 of the Florida Constitution. It also implicates the state's interest in inhibiting 

disclosure of sensitive information and the right of the public to a judicial system which effectively and speedily prosecutes 

criminal activities, It is the balance between these rights which is at issue 

Id, at 380. The court further noted that the United States Supreme Court's ruling in Seattle Times Co y. Rhinehart, 

467 U.S. 20 (1984), suggests that “public access to discovery information at the moment it is first discovered presents 

unacceptable hazards to other constitutional rights because of uncertainty as to the nature and content of the 

information.” Jd. at 383. 

*34 The Florida Supreme Court concluded that where a defendant's right to a fair trial conflicts with the public's right 

of access, it is the right of access which must yield; accordingly, the court held that the plaintiffs had neither a qualified 

right under the First Amendment or under Florida's public record laws to the pretrial discovery deposition. Jd at 380-84. 

In reaching this conclusion, the court specifically found that providing access to pretrial discovery under either the public 

records laws or a constitutional provision of open courts, would present serious constitutional concerns for both the 

accused and innocent parties, and would severely undermine the adversarial system and that it would not assist in the 

trial or resolution of criminal charges but “would carry us even farther from the central aim of a criminal trial - trying 

the accused fairly.” Jd. at 383-84. See also Florida Freedom Newspapers, Inc. v. McCrary, 520 So.2d 32, 34 (Fla. 1988) 

(concluding that “it is the responsibility of the judicial branch to ensure that parties receive a fair trial” and holding that 

the statutory right of access to records must be balanced against the right to a fair trial). Other courts are in accord. 

See United States v. Loughner, 807 F. Supp. 2d 828, 835-36 (D. Ariz. 2011) (defendants Sixth amendment right to a fair 

trial trumped. disclosure under Arizona's public records law); Gifford v. Freedom of Infor. Comm'n, 617 A.2d 479, 484 

(Conn. Sup. Ct. 1992) (where public's right of access implicates a defendant's right of due process and prejudices the 

constitutional and statutory obligation of state prosecutors to prosecute, then right of access must yield). This Court, 

too, has recognized the harm and the “irreversible consequences” that can result from the disclosure of evidence in a 

pending criminal investigation prior to trial. See Schneider y. City of Jackson, 226 S.Wd 332, 345-46 (Tenn. 2007). 

The purpose of Tennessee's public records act is to promote accountability in government through public oversight 

of governmental activities. Gautreaux y. Internal Medicine Educ. Foundation, Inc., 336 8.Wd 526, 529 (Tenn. 2011); 

Memphis Publishing Co. v. Cherokee *35 Children & Family Services, Inc., 87 S.W.3d 67, 74 (Tenn. 2002). But a number 

of courts have found that the public disclosure of pre-trial discovery in criminal proceedings prior to trial would do 

little to serve that purpose. See, e.g., Tacoma News, Inc. v. Cayce, 256 Pd 1179, 1191 (Wash. 2011) (disclosure of pre- 

trial discovery before a criminal trial would not enhance the basic fairness or the appearance of fairness, of the criminal 

proceeding that is essential to public confidence in the criminal justice system); Commonwealth y. Selenski, 996 A.2d 

494, 500 (Pa. Sup. Ct. 2010) (public access would not play a positive role in the fairness of the criminal trial or the 

overall confidence in the criminal justice system); Gifford v. Freedom ofnfor. Comm ‘n, 617 A. 2d at 482 (making pre- 

trial discovery immediately accessible to the public would constitute a “fatal compromise” to the effective prosecution 

of crime); Palm Beach Newspapers, Inc. v. Burk, 504 So.2d at 384 (disclosure of pre-trial discovery before trial would 

severely undermine our adversarial system). And here, based upon its own incamera inspection ofthe records, the trial 

court found that disclosure of the records in question would “shed very little light on official government conduct.” (TR 

Vol. V at 639). 

Under these circumstances, any right of access that Petitioners have under the Public Records Act must yield to the State's 

and the criminal defendants’ constitutional right to a fair trial. Accordingly, in the event this Court determines that not 

all of the documents in the investigative/prosecutorial file are protected from disclosure while the criminal prosecution 
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is pending, remand is necessary to determine whether disclosure of any of the documents would violate the State and 

criminal defendants' constitutional right to a fair trial. 

C. Remand to the trial court is necessary to determine if disclosure 

of records, if any, would violate the victim's constitutional rights. 

The State of Tennessee has a strong interest in protecting the rights of victims of crime, as evidenced by the fact that 

in 1998, the voters of Tennessee overwhelmingly voted to amend the *36 Tennessee Constitution to ensure that the 

rights of victims are guaranteed under the Tennessee Constitution. See Tenn. Const. Art. I, § 35. This constitutional 

provisions guarantees certain “basic rights” to victims of crime, including the “right to be heard, when relevant, at 

all critical stages of the criminal justice process as defined by the General Assembly,” the “right to a speedy trial or 

disposition and a prompt and final conclusion to the case after the conviction or sentence,” and, most importantly for 

purposes of this case, “the right to be free from intimidation, harassment and abuse throughout the criminal justice 

system.” This constitutional provision further authorizes the General Assembly to enact substantive and procedural laws 

to define, implement, preserve, and protect these rights. 

Pursuant to that authority, the General Assembly has enacted the “Victims' Bill of Rights,” codified at Tenn. Code 

Ann. §§ 40-38-101 - 117. Section 40-38-102 provides that al victims of crime “have the right to be treated with dignity 

and compassion.” Furthermore, recognizing the significant impact that crimes against a person can have on a victim, 

the General Assembly has declared that “cases involving crimes against the person are given judicial and prosecutorial 

priority over cases involving property crimes.” Tenn. Code Ann. § 40-38-115(b). Here, the pending criminal case clearly 

involves crimes against the person, namely aggravated rape and aggravated sexual battery. The United States Supreme 

Court has recognized that the crime of rape 

is highly reprehensible, both in a moral sense and in it is almost total contempt for the personal integrity and autonomy 

of the female victim... Short of homicide, it is the ‘ultimate violation of self... Rape is very often accompanied by physical 

injury to the female and can also inflict mental and psychological damage. Because it undermines the community's sense 

of security, there is public injury as well. 

Coker vy. Georgia, 433 U.S. 584, 597 (1977). 

*37 As with the issue of whether disclosure would violate the State's and criminal defendants' constitutional rights 

to a fair trial, the trial court declined to rule on whether disclosure would violate the victim's constitutional rights and 

instead deferred to the criminal court to address these issues. (TR Vol. V at 643-646). The Court of Appeals did not 

reach this issue because it found that all of the documents were relevant to a pending or contemplated criminal action 

and, therefore, were not subject to disclosure under the Public Records Act pursuant to Tenn. R. Crim. P. 16. 

The public disclosure of the evidence contained in the investigative and prosecutorial files in this case, particularly videos, 

photographs and text messages, could clearly violate the victim's constitutional rights under Art. I, § 35, and the State's 

interest in ensuring that the rights guaranteed under this constitutional provision are upheld. Accordingly, if this Court 

determines that Rule 16 does not protect the entire investigative and prosecutorial file at issue from disclosure, then in 

addition to remanding the case for a determination as to what records are not protected by the protective orders issued 

in the criminal case or Rule 16, remand is also necessary to determine whether the disclosure of any documents would 

violate the victim's constitutional rights under Art. I, § 35. 

I. THE COURT OF APPEALS' DECISION DOES NOT CREATE A BLANKET 

“LAW ENFORCEMENT’ EXCEPTION TO THE PUBLIC RECORDS ACT. 
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Petitioners assert that by pronouncing that all police records “relevant to a pending or contemplated criminal action” 

are exempt from disclosure, the Court of Appeals has created a blanket common-law “law enforcement” exception to 

the Public Records Act - an exception that was rejected by this Court in Schneider v. City of Jackson. But Petitioners fail 

to recognize a significant distinction between the “law enforcement privilege” and Tenn. R. Crim. P. 16(a)(2). 

The “law enforcement privilege” is a qualified evidentiary privilege that requires balancing the public interest in 

nondisclosure against the need of a particular litigant for access to the *38 privileged information. Jn re Sealed Case, 856 

F.2d 268, 272 (D.C. Cir. 1988). It serves to prevent “disclosure of law enforcement techniques and procedures, to preserve 

the confidentiality of sources, to protect witness and law enforcement personnel, to safeguard the privacy of individuals 

involved in an investigation, and otherwise to prevent interference with an investigation.” Swift v. Campbell, 159 S.W.3d 

at 578 n.15 (quoting United States v. Myerson, 856 F.2d 481, 484 (2d Cir. 1988)). While there may be overlap between this 

privilege and Rule 16, one significant difference is that the law-enforcement privilege applies to closed investigative files. 

See, e.g., Prince George ‘s Cnty. v. The Washington Post Co,, 815 A.2d 859, 885 (Md. App. 2003) (recognizing that the 

law enforcement privilege can apply to closed investigative files if disclosure “would be contrary to the public interest”). 

Tennessee R. Crim, P. 16, on the other hand, applies only as an exception to the disclosure of files that are open and are 

relevant to pending or contemplated criminal action. Memphis Publishing Company v. Holt, 710 S.W.2d at 517. 

This distinction was recognized by this Court in Schneider when it remanded the case to the trial court for determination 

of which field-interview cards were involved in an ongoing crimirial investigation and exempt from disclosure, noting 

“that harmful and irreversible consequences could potentially result from disclosing files that are involved in a pending 

criminal investigation.” 226 S.W.3d at 345-46 (emphasis added). Consistent with this determination, the Court of 

Appeals held that the records at issue were exempt from disclosure because they were “relevant to a pending or 

contemplated criminal action.” Thus, contrary to Petitioners' assertions, this holding does not create a blanket “law 

enforcement” exception to the Public Records Act. 

*39 IV. THE COURT OF APPEALS DID NOT ABUSE ITS DISCRETION IN RELYING 

ON THE AFFIDAVITS SUBMITTED BY METRO AND THE STATE DEFENDANTS. 

Petitioners argue that the Court of Appeals erred in relying on the affidavits submitted by Metro Police Chief Steve 

Anderson and District Attorney General Victor S. Johnson to conleude that the documents in question are not subject 

to inspection under the Public Records Act because the affidavits allegedly do not meet the evidentiary requirements of 

Tenn. R. Evid. 602. Brief of Appellants at 23. This argument is without merit and misconstrues the extent of the Court 

of Appeals' reliance on the affidavits in question. 

Tenn. R. Evid. 602 provides: 

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that 

the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but 

need not, consist of the witness' own testimony. 

In deciding whether a witness is competent for purposes of Rule 602, the trial court must determine whether a witness 

had a sufficient opportunity to perceive the subject matter about which he or she is testifying. See Neil P. Cohen, et al., 

Tennessee Law of Evidence § 602.4 at 313 (2d ed.) And while the rule does not define what constitutes “knowledge,” the 

rule does not require “absolute certainty.” Id at 314. Consequently, a declarant's personal knowledge may be inferred 

from the statements themselves and the surrounding facts and circumstances. State v. Land, 34 §.W.3d 516, 529 (Tenn. 

Crim. App. 2000) (citing State v. Rawlings, 402 N.W.2d 406, 409 (lowa 1987)). 
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Petitioners' primary objections to the affidavits of the Chief of Police and District Attorney General were that they 

allegedly contained impermissible opinions and legal conclusions not based on personal knowledge. Jd. at 23-25. But, 

the Court of Appeals' opinion reflects that the Court did not rely on any opinions or legal conclusions of either the Police 

Chief or District Attorney; instead, the Court relied upon the factual statements contained in the affidavits establishing 

that *40 the records in question are relevant to a criminal investigation and prosecution that are still open and ongoing. 

Opinion at *3-4. 

Specifically, General Johnson testified that he is the duly elected District Attorney General for the Twentieth Judicial 

District, that he has held that position since 1987, and that the Metro Police Department contacted his office for advice 

and assistance in their investigation of the alleged crimes that occurred on the campus of Vanderbilt University in late 

June 2013. General Johnson further testified about the actions taken by his office with respect to that investigation, 

including the subsequent indictment of four individuals by the grand jury and ongoing prosecution. (TR Vol. II at 

147-151). Clearly, General Johnson's personal knowledge of the documents in question and their relevance to a “pending 

or contemplated criminal action,” if not explicit in his statements, certainly can be inferred from those statements and 

the surrounding facts and circumstances, 

Similarly Metro Police Chief Anderson testified that he joined Metro Police in 1975, and has worked in or overseen 

all aspects of Metro police investigations and operations, including assignments to the Patrol Division, the Planning 

and Research Division, the Administrative Services Bureau, the Investigative Services Bureau and the Field Operations 

Bureau. He further testified that Metro police officers began investigating and gathering information relating to crimes 

that allegedly occurred on the Vanderbilt University campus around June 23, 2013, for the purposes of prosecuting the 

perpetrators of the crimes and that the investigation was still an active, ongoing, and open matter as investigators were 

still working to gather and analyze evidence in the case. Chief Anderson also testified that much of the information 

that Metro Police had gathered was through subpoenas and search warrants - from defendants, potential witnesses, 

Vanderbilt University, Vanderbilt Police, Vanderbilt University Medical Center, and cell phone providers. *41 (TR 

Vol. If at 233-234). Clearly, Chief Anderson's personal knowledge of the documents in question and their relevant 

to a “pending or contemplated criminal action,” if not explicit in his statements, certainly can be inferred from those 

statements and the surrounding facts and circumstances. Thus, to the extent that the Court of Appeals relied on these 

affidavits to establish that the documents in question are relevant to an ongoing criminal prosecution, the reliance was 

not in error. 

Furthermore, the trial court's memorandum opinion clearly reflects that the trial court did not rely on either of these 

affidavits in rendering its decision. (TR Vol. V at 630-650). Thus, any ruling by the Court of Appeals as to whether the 

trial court should have stricken these affidavits would have been an advisory opinion, and appellate courts do not render 

advisory opinions. City of Memphis v. Shelby County Election Commission, 146 S.W.3d 531, 539 (Tenn. 2004) (citing 

Veach v. State, 491 S.W.2d 81, 82 (Tenn. 1973); Banks v. Jenkins, 449 S.W.2d 712, 717 (1969)). Moreover, an “error may 

not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected.” 

Brandy Hills Estate, LLC. v. Reeves, 237 S.W.3d 307, 318 (Tenn. Ct. App. 2006) (citing Tenn. R. Evid. 103). Given that 

Petitioners sought no relief from the trial court's judgment, they cannot demonstrate that the trial court's decision to 

admit the affidavits affected any substantial right. 

Finally, even if Petitioners had sought some sort of relief from the judgment, they have failed to demonstrate that 

admission of the affidavits was an abuse of discretion. A trial court is afforded wide discretion in the admission or 

rejection of evidence and will not be reversed on appeal unless a showing is made that the trial court arbitrarily exercised 

its discretion. Otis vy. Cambridge Mut. Fire Ins. Co., 850 S.W.2d 439, 442 (Tenn. 1992); Kim v. Boucher, 55 S.W.3d S51, 

555 (Tenn. Ct. App. 2001); State v. Hawk, 6888 S.W.2d 467, 472 (Tenn. Crim. App. 1985). 
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*42 CONCLUSION 

For these reasons, the Intervenor-Appellees respectfully request that this Court affirm the decision of the Court of 

Appeals. 
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