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Representing Students with Disabilities

Sherry A. Wilds, Staff Attorney
Disability Law & Advocacy Center of Tennessee

Imagine you are helping a client who has been injured at work or wants to
apply for Supplemental Security Income (SSI). Out of the blue, she starts
telling you about her son who has autism and is kept in a timeout room all
day at school, not getting any meaningful education. What do you do? Not
many attorneys in Tennessee represent clients with disabilities in special
education cases. Even attorneys who handle some types of disability cases
may shrink away from assisting a child with a disability who is encountering
problems with the school system. Sometimes families are unable to access
justice for their child due to inability to find an attorney to handle these
issues or due to inability to pay an attorney.

Fortunately, there are some agencies and attorneys who handle such
matters. However, the availability of such help may depend on where your
client lives. Certainly, encouraging this person to attend training about ways
to advocate for a child with disabilities in the schools is one positive
recommendation. Such training is provided free of charge by Support and
Training for Exceptional Parents (STEP). The schedule and information for
this training on basic special education advocacy and rights can be found at
http://www.tnstep.org/. You also may refer your client to Disability Law &
Advocacy Center of Tennessee (DLAC) by having the client call 1-800-342-
1660. DLAC provides assistance with many different types of disability
related issues including abuse/neglect, juvenile justice, education,
employment, disability discrimination, access to programs/services and
voting. In regard to the issue of education of students with disabilities, DLAC
currently is focusing on the following: children ages 0-5 who have been
denied appropriate early intervention services, students ages 14 and older
who are not getting help with transitioning from school to post-secondary
life and work, administration of anti-seizure medication in the school
setting, and students who have been restrained, isolated, or referred to
juvenile court as result of disability related behaviors. DLAC also provides
information, referrals, and materials to callers. Other agencies that may be
able to help can be located on the Disability Pathfinder at
http://kc.vanderbilt.edu/tennesseepathfinder/. However, with the
exception of DLAC, most of these agencies only use advocates and may not
be able to assist with legal matters and filing complaints.

Filing a request for a due process hearing is one option for families who
have hit a brick wall with a school system. This is an administrative hearing
that can become very adversarial and stressful for families. However,
sometimes this is the only choice, particularly if a family is trying to
prevent a change of services or placement that could be harmful to a child
or to move a child from an educational program that is harming a child.
One website that attorneys and families may find helpful before considering
filing for a due process is www.wrightslaw.com. “Stay put” can be invoked
in most cases if the due process request is filed within 14 days of a
proposed change. This means that the child would stay in the last agreed
placement pending the hearing. However, there are exceptions concerning
discipline cases. If the parent prevails in a due process, they can recover
attorney fees but not expert witness fees.

Other types of complaints are available to parents of children with
disabilities. These frequently involve an investigation by an agency rather
than a hearing. For example, a parent may file an administrative complaint
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with the Tennessee Department of Education. The manual about this and
the form is located at
www.state.tn.us/education/speced/doc/31308AdminCompGuide.pdf. These
complaints may be able to address clear violations (e.g. the school did not
follow the child’s Individual Education Plan (IEP)). Various remedies may be
available including compensatory education. A complaint in regard to
discrimination related to disabilities is filed through the Office for Civil
Rights (OCR) and can be completed online at
www.ed.gov/about/offices/list/ocr/complaintintro.html. (e.g. children with
disabilities who ride special buses leave 15 minutes earlier than children
without disabilities). Other options include a request for mediation (also can
be done in conjunction with a request for due process) and FERPA
complaints related to school records
(www.ed.gov/policy/gen/guid/fpco/index.html).

If you are an attorney who is interested in representing children with
disabilities, you can attend a STEP training to get a basic overview of the
federal and state laws and an understanding of parents’ and students’
rights. Tennessee Alliance for Legal Services (TALS) has a special education
task force that is open to attorneys who currently represent or are
interested in representing children with disabilities. Members can participate
in monthly conference calls that include updates and strategies. If you are
interested in joining this task force, you may contact DLAC or TALS.

Attorneys With Deaf Clients: Who Provides The Sign
Language Interpreter?

Martha M. Lafferty, Managing Attorney
Disability Law & Advocacy Center of Tennessee

The Americans with Disabilities Act (ADA) prohibits attorneys from
discriminating against people with disabilities, including people who are
deaf.i In addition to prohibiting direct discrimination, the ADA requires that
attorneys provide auxiliary aids or services necessary to ensure effective
communication with clients who are deaf.ii For an overview of the ADA’s
effective communication requirements, please see a related article in this
edition of the Disability Section’s Newsletter.

Sign language interpreters are one type of auxiliary aid/service which may
be necessary for effective communication.iii Generally, the ADA requires
attorneys to provide and pay for qualified sign language interpreters for deaf
clients when necessary to provide effective communication during
meetings.iv The ADA does not allow attorneys to bill deaf clients for the
cost of providing a sign language interpreter.v Keep in mind that although it
is generally the responsibility of a court to provide a sign language
interpreter during court proceedings, it is often necessary for an attorney to
assist his or her client in requesting that a court provide a sign language
interpreter.

Frequently Asked Questions

Question: Can an attorney refuse to serve an individual simply because that
individual is deaf?

Answer: No. Under the ADA, attorneys cannot refuse to serve someone
solely due to disability.vi So, for example, it would be unlawful
discrimination for an attorney who practices personal injury law to refuse to
meet with an injured individual simply because that individual is deaf.

Question: When is an attorney generally required to provide a sign language
interpreter to a client or potential clientvii who is deaf?

Answer: When the client or potential client asks for a sign language
interpreter in order to participate in a meeting with the attorney.

Question: Is an attorney required to provide a sign language interpreter if
the client does not ask for one?

Answer: Generally, no. However, it may be helpful for an attorney to offer
to provide a sign language interpreter or other auxiliary aid/service if he or
she is having difficulty communicating with a deaf client. Keep in mind that
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it is generally to the advantage of both the attorney and the client to
ensure that communication is clear.

Question: Are there any situations in which an attorney can refuse to
provide a sign language interpreter to a deaf client?

Answer: Yes. The ADA permits attorneys to offer alternate auxiliary
aids/services IF those will meet the client’s need. For example, some
individuals who are deaf might be able to effectively communicate by using
computer assisted real time translation (CART). If so, it would be OK for an
attorney to offer CART as an alternative to a sign language interpreter. As a
practical matter, please keep in mind that because American Sign Language
(ASL) or other manual communication is generally the first language of most
people who are deaf, many deaf individuals are not proficient in reading
written English and may only be able to effectively engage in complex
communications through use of a sign language interpreter.

In addition, the ADA does not require attorneys to provide auxiliary aids or
services if doing so would constitute an undue financial or administrative
burden or fundamentally alter the nature of their services. However, these
standards are very difficult to meet. Determining whether providing a
particular auxiliary aid or service constitutes an undue financial or
administrative burden should be evaluated by looking at the overall
resources of the attorney. The fact that the cost of providing an auxiliary
aid or service to one client may be more than the fees paid by that client
to an attorney is not a sufficient reason for an attorney to refuse to provide
an auxiliary aid or service. Generally, sign language interpreters and other
auxiliary aids/services needed by people with disabilities will not constitute
an undue financial or administrative burden or fundamentally alter the
nature of an attorney’s services.

Question: What is a qualified sign language interpreter?

Answer: A qualified sign language interpreter is an interpreter who can
translate sign language into speech and speech into sign language in order
to provide effective communication.viii It is generally not appropriate for
family members or friends to interpret for a person who is deaf.

Question: What is effective communication?

Answer: Providing effective communication to someone who is deaf means
providing communication that is just as effective as communication to
others who are not deaf.

Question: Are there any tax incentives available to help attorneys provide
sign language interpreters to deaf clients?

Answer: Yes. Depending on the specifics of their financial situations,
attorneys who spend money in order to meet the needs of people with
disabilities may be eligible for a tax credit or deduction. For more
information that you can discuss with your financial advisor, please see “Tax
Incentives Packet on the Americans with Disabilities Act” available from the
U.S. Department of Justice (DOJ) on-line at www.ada.gov or by calling 1-
800-514-0301.

Question: Are there any other resources available to help attorneys provide
sign language interpreters to clients with disabilities during meetings?

Answer: Potentially, yes. There is a Tennessee law that specifically requires
state courts to provide sign language interpreters to parties and witnesses
who are deaf.ix That law makes clear that the court should provide
interpreters to deaf parties and witnesses both during court proceedings and
to assist in preparation with counsel. So, if an attorney has filed a case in
Tennessee state court, that attorney’s client can contact the local judicial
program ADA coordinator to request that the court provide a sign language
interpreter for both court proceedings and meetings with the attorney.
Contact information for judicial program ADA coordinators is available online
at http://www.tsc.state.tn.us/geninfo/ADA/IndexADA.htm
Caution: Keep in mind that in the event the court refuses to provide a sign
language interpreter for attorney-client meetings, the ADA does generally
require the attorney to provide a sign language interpreter where necessary
for effective communication as discussed above.

Question: Can Disability Law & Advocacy Center of Tennessee (DLAC)
provide attorneys with legal advice regarding the ADA requirements related

the personal injury practice. An in-
depth discussion of what you need
to know about the practical
overlaps between the two
practices, including the technical
information you must have to
protect your client and yourself.
Topics to be discussed include
Special Needs Trusts, Medicare Set
Asides and the Medicaid Extension
Act.

Save Money
Use the prepaid CLE credits that
come with your TBA Complete
Membership and save on this
course. Not a TBA member, join
now to start saving.

You may park in the Commerce
Street Garage (corner of
Commerce Street & 3rd Avenue).
We will be validating parking
tickets, so please make sure to
bring your ticket!

Credit Hours
EP: 0.00 Dual: 0.00 General: 3.00

Producer(s)
David Weissman, Sherry Wilds

Speaker(s)
Matthew Frere, David Weissman

Format
On site

Location
Tennessee Bar Center - Nashville
[map]

Registration
April 29, 2010 8:30 AM - 9:00 AM

Course Schedule
April 29, 2010 9:00 AM - 12:15 PM

Sponsoring Sections
Disability Law

The Costs
$95.00 Section Member Price
$120.00 TBA Member Price
$182.50 Non-Member Price
(Includes TBA Complete
Membership)
$245.00 Non-Attorney Price

TBA members who are judges,
lawmakers and law students can
take TennBarU onsite courses at no
charge for the programming. There
may be a separate charge if
meals, special materials or other
premium features are involved.

Registrations for On Site courses
within five(5) days of the course
may be charged a late fee.

 

REGISTER NOW

http://www.ada.gov/
http://www.tsc.state.tn.us/geninfo/ADA/IndexADA.htm
https://www.tba2.org/members/join_bar.php
https://www.tba2.org/members/join_bar.php
https://www.tnbaru.com/CLE/bio.php?num=1169
https://www.tnbaru.com/CLE/bio.php?num=1170
https://www.tnbaru.com/CLE/bio.php?num=242
https://www.tnbaru.com/CLE/bio.php?num=1169
http://www.tba.org/index.php
http://maps.google.com/maps?q=221%204th%20Ave%20N%2C%20Nashville%2C%20Tennessee%2037219%20(Tennessee%20Bar%20Center)
https://www.tnbaru.com/CLE/catalog_course_details.php?course=6268


to a specific deaf client who has requested a sign language interpreter?

Answer: No. DLAC only provides advocacy and legal services to individuals
with disabilities. DLAC will provide attorneys with general information and
referral but cannot advise attorneys regarding their obligations in a specific
situation. For additional information and referral, please contact DLAC at 1-
800-342-1660. It may also be helpful to contact the U.S. Department of
Justice (DOJ) ADA Information Line at 1-800-514-0301.

Question: Where can attorneys obtain sign language interpreters?

Answer: There are many sign language interpreter services across
Tennessee. Contact information for sign language interpreter services can be
found online at the following links:

Tennessee Centers for the Deaf and Hard of Hearing
http://www.state.tn.us/humanserv/rehab/cics.pdf

Visual Communication Interpreting
https://www.vcinterpreting.com/

Registry of Interpreters for the Deaf
https://www.rid.org/acct-app/index.cfm?action=search.members

____________________

i     See, 42 U.S.C § 12101 et seq; 42 USC § 12181(7)

ii    See, 42 U.S.C. § 12181; 28 C.F.R. § 36.303(c).

iii   See, 28 C.F.R. § 36.303(c).

iv   See, 28 C.F.R. § 36.301(c)

v    See, 28 C.F.R. § 36.301(c).

vi   See, 42 U.S.C. § 12132.

vii  Throughout this document, client is used to refer to both client and
potential client. The ADA does not distinguish between an attorney’s
obligation to provide effective communication at an initial meeting to
evaluate a potential case and a later meeting with a client who has signed a
retainer agreement.

viii See, 28 CFR § 36.104.

ix   See, T.C.A. § 24-1-211.

Providing Effective Communication to Your Clients

Daniel L. Ellis, Attorney
Mostoller, Stulberg, Whitfield & Allen

Effectively conveying legal analysis, whether to a client with a legal
question or on behalf of a client in a courtroom, is a lawyer’s duty. The
mediums through which we communicate as a society are becoming
increasingly diverse in this era of Twitter, Facebook, LinkedIn, blogs,
websites, and email. These forums for communication have the potential to
expand legal services, legal advertising, and legal enterprise. Some hearings
are now taking place by video conference and keeping up with the pace of
technology is complicated. This means some attorneys now have to think not
only how will my client present in court but how will he or she present via
video conference? (Is the lighting correct? Will the video feed degrade
during testimony and present as a discoloration on their face? Is there an
accommodation which needs to be made to make the video conference
process accessible?) Though some innovations are only making modest
inroads into a few areas of the law, effectively communicating our clients’
interests is crucial to advocacy. Yet, as the Irish playwright, George Bernard
Shaw, once said, “The problem with communication . . . is the illusion that
it has been accomplished.” As an example, Better Hearing, a non profit
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organization funded by the Australian government which provides free
information and advice on managing hearing loss, held a nationwide lip
reading competition and, “Even the person who achieved the most only got
80% of what was being said. If the best lip reader still misses 20% then the
majority of people are missing more. Apparently only around 60% of what is
being said is picked up by most people if they rely on lip reading for
communication. That means there is a lot of room for errors and
miscommunication to occur.”1

In the practice of law, effective communication is a professional
responsibility. Tennessee Rule of Professional Conduct 1.4 requires: “A
lawyer shall keep a client reasonably informed about the status of a matter
and comply with reasonable requests for information within a reasonable
time.” The rule also states, “A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to make informed decisions
regarding the representation.”2 Given the information above, it is difficult
to imagine how an attorney could comply with Rule 1.4 if only
communicating with a client via lip reading.

The regulations promulgated by the Department of Justice implementing
Title III of the Americans with Disabilities Act (ADA) state: “A public
accommodation shall take those steps that may be necessary to ensure that
no individual with a disability is excluded, denied services, segregated or
otherwise treated differently than other individuals because of the absence
of auxiliary aids and services, unless the public accommodation can
demonstrate that taking those steps would fundamentally alter the nature
of the goods, services, facilities, privileges, advantages, or accommodations
being offered or would result in an undue burden, i.e., significant difficulty
or expense.” 28 C.F.R. §36.303(a). The regulations provide the following
examples of “auxiliary aids and services,” which include,

(1) qualified interpreters, notetakers, computer-aided
transcription services, written materials, telephone handset
amplifiers, assistive listening devices, assistive listening
systems, telephones compatible with hearing aids, closed
caption decoders, open and closed captioning,
telecommunications devices for deaf persons (TDD's),
videotext displays, or other effective methods of making
aurally delivered materials available to individuals with
hearing impairments; (2) qualified readers, taped texts, audio
recordings, brailed materials, large print materials, or other
effective methods of making visually delivered materials
available to individuals with visual impairments; (3)
acquisition or modification of equipment or devices; and (4)
other similar services and actions.

28 C.F.R. §36.303(b).

The ADA regulations also require a public accommodation to “furnish
appropriate auxiliary aids and services where necessary to ensure effective
communication with individuals with disabilities.” 28 C.F.R. §36.303(c).
There are a variety of public accommodations covered under title III of the
ADA including, but not limited to, an inn, hotel, motel, restaurant, theater,
travel service, shoe repair service, funeral parlor, gas station, office of an
accountant or lawyer, pharmacy, insurance office, professional office of a
health care provider, hospital, a nursery, elementary, secondary,
undergraduate, or postgraduate private school, or other place of education
if they affect commerce.3

The means required to provide effective communication may change
depending on the circumstances of that communication such that more
complex communications typically require a higher level of auxiliary
aid/service than simpler communications. For example, depending on an
individual’s reading level,4 it may be sufficient to provide directions to the
courthouse to a deaf client by writing those in simple language on a piece
of paper. In contrast, it is likely that a sign language interpreter would be
required in order to meet with many deaf clients about a legal issue. For
more information about when attorneys are required to provide sign
language interpreters, please see a related article in this edition of the
Disability Section’s Newsletter. As you practice law, keep in mind that
effective communication is good for business, essential to legal practice,
and crucial for access to justice.

____________________



1Daw, Sue. “Difficulties of Lip Reading.” Better Hearing March 2009; 2008
National Lip Reading (Available:
http://www.bellaonline.com/articles/art42657.asp)

2Tennessee Rules of Professional Conduct, Rule 1.4, Communication. See
also, Tennessee Rules of Professional Conduct, Rule 1.14, Client Under a
Disability.

3Selected excerpts from 42 U.S.C. § 12181(7) 

4According to 2001 Fast Facts on Literacy from the National Institute for
Literacy, more than 50 percent of adults read at or below a fifth-grade
level. In addition, people whose disabilities impact communication may have
even lower reading levels.

 

 

The information in this newsletter is provided for general reference
purposes only.  None of the information in this document is legal advice.  To
obtain legal advice regarding these issues, you should consult an attorney.

http://www.bellaonline.com/articles/art42657.asp

