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DISABILITY LAW SECTION

The two (2) articles included in this newsletter have been provided by Seth
Holliday, Chair of the Disability Law Section.  

If you would like to contribute articles to the newsletter in the future,
please send all articles to Christy Gibson at cgibson@tnbar.org.

The Concept of Reliability and its Relationship to a
Coherent Theory of Disability

ERISA disability claims live a strange legal world where there is no right to
a jury trial, punitive damages are prohibited, discovery is likely to be
limited to only certain issues, and evidence that was not considered or at
least made available to the claim decision-maker during the claim process is
not likely to be admitted by the court. Indeed, the court’s review is limited
to the “administrative record.” See, Miller v. Metropolitan Life Ins. Co.,
925 F.2d 979, 986 (6th Cir. 1991); Perry v. Simplicity Engineering, 900 F.2d
963 (6th Cir. 1990); McMahon v. New England Mut. Life Ins. Co., 888 F.2d
426, 431 N.1 (6th Cir. 1989). However, before one enters this bizarre legal
landscape it is imperative to obtain a solid understanding of its most basic
principle: disability.

Most people, ERISA disability attorneys included, think about “disability” as
defining a state of affairs where an individual cannot provide an income for
him or herself; that is, he or she cannot work. Indeed, in most instances
disability does mean an individual is unable to work although in the context
of ERISA disability claims there are policies which pay benefits when an
individual cannot perform his or her “own occupation” and others which pay
benefits for “partial disability.” However, for the purposes of generating a
coherent theory of disability, it is best to over-simplify the issue and
concede that, for the most part, to be found disabled under a policy of
insurance an individual must not be able to work. The question then arises:
what is it that makes an individual unable to work?

There are, of course, lots of things that might prevent a person from not
working: physical problems, mental problems, side-effects from taking
potent medications for a medical condition, and so on. But just what is it
about such things that affect a person’s ability to do work? Does a person
have to be in a permanent comatose state to be entitled to receive benefits
under a disability insurance policy? The answer to that question is usually a
resounding “no,” though it is advisable to keep in mind that there are a
few, bizarre and practically worthless “catastrophic” disability policies out
there that come close to saying this. In any case, keeping to our
intentionally primitive concept of disability, a person is disabled if they are
unable to do work on a regular, sustained basis. In other words, if a person
is not reliable because of their physical or mental problems they are
considered to be disabled.

Indeed, “reliability” is a primary concept within any coherent theory
encompassing disability. If a person was asked what physical problems might
cause someone to be an unreliable employee, a ready answer would be that
pain, physical restrictions/limitations and fatigue interfere with job
performance. Similarly, if invited to articulate what types of mental issues
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constrain a person’s ability to sustain employment, an appropriate response
would be that problems with concentration, persistence, anger and so on
affect reliability. But the question still remains: what is it about these
physical and mental issues that “interfere with” job performance and
“affect” reliability? Moreover, is it enough that a person’s medical
condition simply interferes with or affects his or her ability? Doesn’t there
have to be something more?

There does have to be something more. It is important to know why
physical problems (e.g., pain, restrictions/limitations, fatigue) and mental
problems (e.g., concentration, persistence, anger, etc.) constrain a person’s
ability to be reliable, i.e., to do work on a regular, sustained basis.
Ultimately, the question as to whether a person with medical issues can be
a reliable employee depends fundamentally upon three things: (1) the
severity or intensity of the medical condition; (2) the frequency with which
the issue arises; and (3) the predictability of the problem.

The concept of reliability, or rather, the lack thereof, is perhaps most
useful in cases where a client’s medical condition is disabling but not so
extreme or chronic as to completely obliterate functionality. This is, of
course, the condition in which most of our clients find themselves. The
attendant argument finds its source in a synonym of unreliability. It is a
word that should be used rather frequently in medical source statements
(such as written or oral opinions obtained from a treating physician) and
vocational expert reports: “unpredictability.” What if an individual’s medical
issues are neither extreme nor constant but significant enough such that
they preclude consistent task performance when they do arise? The answer
depends on the predictability of the symptoms which impair reliability. That
is, if an individual’s particular medical condition is so volatile that she is
required to control her own environment such that she has an opportunity to
take unscheduled breaks or to be completely absent from work in an
unforeseeable manner then it is easy to see how such a person would be
unable to sustain work in a competitive work environment even if they
could obtain a job in the first instance. Such a person is unreliable precisely
because the medical problems affect her in an unpredictable manner.

Reliability, or rather, the lack thereof, is a primary component of any
coherent theory of disability. Moreover, it helps to tease out answers to the
question as to how physical problems (e.g., pain, restrictions/limitations,
fatigue) and mental problems (e.g., concentration, persistence, anger, etc.)
constrain a person’s ability to do work on a regular, sustained basis. If an
individual is unreliable due to the unpredictability of her symptoms –
whatever they may be – then a reasonable argument can be made that such
a person is required to control her own environment such that she is unable
to sustain work in a normal work setting. Accordingly, the concept of
reliability is an essential tool in the successful prosecution of just about any
ERISA disability claim.

The Self-Contradictory Position of ERISA Decision-
Makers on Decisions by the Social Security
Administration

The Employment Retirement Income Security Act of 1974 or ERISA applies to
any “employee welfare benefit plan” established or maintained “by any
employer engaged in commerce or in any industry or activity affecting
commerce. 29 U.S.C. § 1003(a). An “employee welfare benefit plan” is
defined in the statute as being any “plan, fund or program. . .established or
maintained by an employer or by an employee organization. . .for the
purpose of providing for its participants or their beneficiaries, through the
purchase of insurance or otherwise. . .benefits in the event of. . .disability.
. .” 29 U.S.C. § 1002 (1). Consequently, if someone has a problem getting
his or her medical insurance to cover a claim, or is covered for life
insurance or long-term disability (“LTD”) insurance at work, and has been
denied benefits, the claim is likely covered by ERISA.

As you might expect, many individuals who have ERISA claims also have
claims for Social Security Disability benefits. Indeed, many insurance
companies require their LTD claimants to file for Social Security disability.
This is done because most plans offset the LTD benefit by the Social
Security disability benefit and this reduction is considered by some insurers
to be one of the most important cost containment features of their LTD



contracts (and is usually termed “recovery of an overpayment”). In fact,
insurance companies that issue LTD plans will commonly direct an insured to
contact a specific representative to assist him or her in obtaining Social
Security disability benefits. What you might not expect, however, is that
when the Social Security Administration finds favorably for a claimant the
insurance company will commonly reject the analysis of the Administration.
It is as bad as it sounds. In other words, it is not unusual for an insurer to
require that an insured file for Social Security disability benefits, suggest a
specific representative to hire, recover the “overpayment” from their
insured once the Social Security Administration finds in the claimant’s favor,
and then deny the LTD claim though it is based on nearly identical
arguments that the suggested representative made in front of the
Administration.

Insurance companies can get away with doing this because under the law an
ERISA decision-maker is not automatically bound by the findings of the Social
Security Administration that a person is disabled. See, e.g., Whitaker v.
Hartford Life and Acc. Ins. Co., 404 F.3d 947, 949 (6th Cir. 2005). Indeed,
under ERISA law an insurance companies are not even bound by what is
generally termed the “treating physician rule” in Social Security cases, that
is that the opinions of a treating physician are entitled to great weight and
generally are entitled to greater weight than the contrary opinions of a
consulting physician who has examined the claimant on only a single
occasion. (For more on the treating physician rule in Social Security cases,
see, e.g., Farris v. Secretary of Health and Human Services, 773 F.2d 85, 90
(6th Cir. 1985); Harris v. Heckler, 756 F.2d 431, 435 (6th Cir. 1985); Hurst
v. Schewiker, 725 F.2d 53, 55 (6th Cir. 1984); Stamper v. Harris, 650 F.2d
108, 111 (6th Cir. 1981); Branham v. Gardner, 383 F.2d 614, 634 (6th Cir.
1967); see also, 20 C.F.R. §404.1527(d)(2)). However, and in any case, the
ERISA decision-maker is not free to ignore the decision of the Social Security
Administration, and the fact that a person has been found disabled by that
Agency is a factor a court should consider, in the context of the record as a
whole. Calvert v. Firstar Finance, Inc., 409 F.3d 286, 295 (6th Cir. 2005).
Moreover, when a court is determining just how much weight should be
given to the Social Security decision, when looking at the decision in the
context of the record as a whole, a court should apply increasing amounts
of skepticism to the insurance company’s decision-making, depending on
such factors as whether the it required the claimant to apply for Social
Security, whether it benefited financially from the favorable Social Security
decision, and, as occurs in some cases, whether it took an active role in
assisting the claimant in applying for Social Security. See, e.g., Darland v.
Fortis Benefits Insurance Company, 317 F.3d 516, 530 (6th Cir. 2003),
Calvert v. Firstar Finance, Inc., 409 F.3d 286, 294-295 (6th Cir. 2005).

Significantly, in a case decided just last year, DeLisle v. Sun Life Assur.Co
of Canada, 2009 FED App. 0082P (6th Cir. March 4, 2009), the court
explained that while a Social Security award does not automatically mean
the claimant is entitled to benefits under a private disability plan, the court
cited Bennett v. Kemper Nat’l Servs., 514 F.3d 547, 554 (6th Cir. 2008) for
the proposition that “[i]f the plan administrator (1) encourages the
applicant to apply for Social Security disability payments; (2) financially
benefits from the applicant’s receipt of Social Security; and then (3) fails to
explain why it is taking a position different from the Social Security
Administration on the question of disability, the reviewing court should
weigh this in favor of a finding that the decision was arbitrary and
capricious.” DeLisle, 2009 FED App. 0082P at 5-6.

Arguably, where an insurance company actually hires a representative to
help its insured apply for Social Security disability benefits, to appeal
denials by the Social Security Administration, and eventually obtain his or
her benefits, then judicial estoppel should apply. Regrettably, this too is
not an uncommon practice. In Pennycuff v. Fentress County Bd. of Educ.,
404 F.3d 447, 452-3, (6th Cir. 2005), rehearing and rehearing en banc
denied (June 23, 2005), the Court of Appeals for the Sixth Circuit set out a
three part test to determine if judicial estoppel should be applied: “First, a
party's later position must be 'clearly inconsistent' with its earlier position.”
Id. (quoting United States v. Hook, 195 F.3d 299, 306 (7th Cir.1999)).
Second, a court may consider whether the party had successfully persuaded
a court to accept his previous position, “so that judicial acceptance of an
inconsistent position in a later proceeding would create ‘the perception that
the first or the second court was misled.’ ” Id. (quoting Edwards, 690 F.2d
at 599). Finally, a court may consider “whether the party seeking to assert
an inconsistent position would derive an unfair advantage or impose an
unfair detriment on the opposing party if not estopped.” Id. at 453 (quoting
New Hampshire v. Maine, 532 U.S. 742, 751 (2001)). The Court noted it had



placed particular emphasis on the second factor, stating that “judicial
estoppel governs a dispute only if the first court ‘adopted the position urged
by the party, either as a preliminary matter or as part of a final
disposition.’ ” Warda, 15 F.3d at 538 (quoting Teledyne Indus. v. National
Labor Relations Bd., 911 F.2d 1214, 1218 (6th Cir.1990)). Significantly, a
guiding principle of the doctrine of judicial estoppel is that it should apply
when a litigant is “playing fast and loose with the courts and when
intentional self-contradiction is being used as a means of obtaining unfair
advantage. . .” GE HFS Holdings, Inc. v. National Union Fire Insurance Co.
of Pittsburgh, PA, 520 F.Supp.2d 213, 233 (D.Mass.2007)(quoting Patriot
Cinemas, Inc. v. General Cinemas Corp., 834 F.2d 208, 212 (1st Cir. 1987)).
And that, of course, is precisely what insurance companies do.

In summary, it is common for an insurance company to practice intentional
self-contradiction by having its agent or quasi-agent (in the case of a
suggested representative) argue that its insured was disabled for purposes
of Social Security disability and then reject nearly identical arguments when
brought by the insured in his or her LTD claim. While the law indicates that
an ERISA decision-maker is not automatically bound by the findings of the
Social Security Administration, a court should be skeptical when an
insurance company requires the claimant to apply for Social Security,
benefits financially from the favorable decision of the Administration, and
especially, if it takes an active role in helping the claimant obtain those
benefits.


