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TENNESSEE RULES OF CIVIL PROCEDURE

TRCP 26.02 – Discovery Scope and Limits

Parties may obtain discovery regarding any matter, not privileged, which is relevant
to the subject matter involved in the pending action, whether it relates to the claim or 
defense of the party seeking discovery or to the claim or defense of any other party, 
including the existence, description, nature, custody, condition, and location of any 
books, documents, or other tangible things and the identity and location of persons 
having knowledge of any discoverable matter. It is not ground for objection that the 
information sought will be inadmissible at trial if the information sought appears 
reasonably calculated to lead to the discovery of admissible evidence. 



TENNESSEE RULES OF CIVIL PROCEDURE

TRCP 26.03 – Protective Orders
 This rule allows the court to make any order which justice requires to protect a party or person from 

“annoyance, embarrassment, oppression, or undue burden or expense.” Court may order the discovery 
be limited or that it not be had at all. The decision regarding whether to grant a protective order lies 
within the sound discretion of the trial court. In re Lineweaver, 2010. 343 S.W.3d 401.

 Trial court retains power to modify or lift the protective order it previously entered. Ballard v. Herzke, 
1996. 924 S.W.2d 652.

 Trial court should balance competing interests and hardships involved when asked to limit discovery 
and should consider whether less burdensome means for acquiring requested information are 
available. Duncan v. Duncan, 1990. 789 S.W. 2d 557.

 The Adoption Place v. John Doe – Court granted birth mother and adoption agency a protective order 
after unnamed father’s attorney requested written discovery. The court exempted birth mother and the 
agency from answering discovery requests at all. The COA overturned the trial court’s decision as the 
protective order was impermissibly broad. 



TENNESSEE RULES OF CIVIL PROCEDURE

TRCP 26.05 – Supplementation of responses. A party who has responded to a request for 
discovery with a response that was complete when made is under no duty to supplement the 
response to include information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement the party's response with respect to any 
question directly addressed to (A) the identity and location of persons having knowledge of 
discoverable matters; and (B) the identity of each person expected to be called as an expert 
witness at trial, the subject matter on which the person is expected to testify, and the substance of 
that testimony.

(2) A party is under a duty seasonably to amend a prior response if the party obtains information 
upon the basis of which the party (A) knows that the response was incorrect when made; or (B) 
knows that the response though correct when made is no longer true and the circumstances are such 
that a failure to amend the response is in substance a knowing concealment.

(3) A duty to supplement responses also may be imposed by order of the court, agreement of the 
parties, or at any time prior to trial through new requests for supplementation of prior responses.



TENNESSEE RULES OF CIVIL PROCEDURE

TRCP 26.07 – Signing of discovery requests, responses, and objections.

Every request for discovery or response or objection thereto made by a party represented by an attorney 
shall be signed by at least one attorney of record in the attorney's individual name, whose address shall be 
stated. A party who is not represented by an attorney shall sign the request, response, or objection and state 
the party's address. The signature of the attorney or party constitutes a certification that the attorney or party 
has read the request, response, or objection, and that to the best of that person's knowledge, information and 
belief formed after a reasonable inquiry it is: (1) consistent with these rules and warranted by existing law or 
a good faith argument for the extension, modification or reversal of existing law; (2) not interposed for any 
improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation; 
and, (3) not unreasonable or unduly burdensome or expensive, given the needs of the case, the discovery 
already had in the case, the amount in controversy, and the importance of the issues at stake in the litigation. If 
a request, response, or objection is not signed, it shall be stricken unless it is signed promptly after the omission 
is called to the attention of the party making the request, response or objection and a party shall not be 
obligated to take any action with respect to it until it is signed.

If a certification is made in violation of the rule, the court, upon motion or upon its own initiative, shall impose 
upon the person who made the certification, the party on whose behalf the request, response, or objection is 
made, or both, an appropriate sanction, which may include an order to pay the amount of the reasonable 
expenses incurred because of the violation, including a reasonable attorney's fee.



TENNESSEE RULES OF CIVIL PROCEDURE

TRCP 33.03 – Permits the party served to merely direct the serving party to the
business records of the party served if the answer to any interrogatory can be
derived there and the burden of deriving it would be no greater for one than for the
other.

TRCP 36 – Request for admission. The statement is deemed admitted unless, within 30 
days after service of the request, they submit an answer. 

TRCP 37 – Procedure for Sanctions



WHY ISSUE DISCOVERY?

Do’s

- Do go on a fact finding mission. Your client 
does not always know all relevant 
information to his or her case.

- Do tie your opponent into a sworn answer. 
Give yourself the potential to impeach them.

- Do expect that your client hasn’t given you 
the entire picture. You need to hear the other 
side’s facts prior to mediation and litigation.

-Answering discovery is horrifying. Do use 
that to yours’ and your client’s advantage! 

Don’ts
- Don’t ignore the fact that interrogatories, 
request for admissions, and request for 
production of documents are intimidating to 
parties.

- Don’t let the potential time and expense of 
issuing discovery cost you in the long run.



HOW SHOULD I DRAFT MY DISCOVERY?

DO’S

- Do check your local rules before drafting. 

- Do create a form. 

- Do create a question bank. Add to it often. 
(For different areas of practice, create 
different banks)

- Do issue discovery early in the process

- Do draft after a thorough interview with your 
client

-Do notify the court you have issued discovery 
through a notice. You may also file the request 
for discovery itself. (Consider privacy interests 
of your own client prior to doing so.)

DON’TS

-Don’t assume every district is the same. 

-Don’t start from scratch every time.

- Don’t copy opposing counsel’s discovery and 
send it back to them. 
 Lazy. May be irrelevant. May be bad. 

-Don’t fail to review answers well in advance 
of mediation and trial.  

-Don’t forget to document due dates in your 
calendar
 Calendar timelines for opposing counsel response due 

date. 



HOW SHOULD I ANSWER DISCOVERY?

DO’S

- Do give your client discovery requests as soon 
as they are given to you. 

- Do meet with your client when they receive 
the requests. 
 If you don’t, DO expect them to provide infuriating 

answers - or - to email you 17 times on a lovely Saturday, 
as they have an emotional breakdown while they try to 
answer very uncomfortable questions. 

- Do seek protective orders for your client’s 
information when appropriate

Do ask your client to type their answers. 
 Stressed handwriting is difficult to decipher. If they prefer 

to pay your office $100/hr for your paralegal to 
decipher their handwriting, DO gladly accept their 
money. 

DON’TS

- Don’t fail to give your client a deadline for 
them to return discovery to your office well in 
advance of the due date. 

- Don’t forget to document deadline in your 
calendar for your client to return answers. 

- Don’t forget to create deadlines for your 
staff to prepare the answers and for yourself 
to review them.

- Don’t provide privileged information. 



WHAT SHOULD I INCLUDE IN MY REQUEST FOR 
DISCOVERY?
DO’S

- Do ask questions relevant to your case

- Do Issue Requests for Admissions

- Do ask opposing party uncomfortable 
questions

-Do send the HIPAA. Do follow up on it!

DON’TS

- Don’t ask questions you or your client 
already know the answer to.

- Don’t forget to include in your Request 
for Admissions that you have 30 days to 
respond or the request is deemed 
admitted. Failure to do so could result in 
the inability to deem those admitted. 



WHAT SHOULD I INCLUDE (AND EXCLUDE) WITH 
MY ANSWERS?
DO’S

- Do properly lodge specific objections 
under each questions you intend to 
object to.

- Do remember to sign your name to the 
discovery if you lodge objections.

Remember! The party seeking discovery 
has the burden or proof to show the 
content they seek is discoverable. Once 
they do, the burden then shifts to the 
objecting party to show the content is 
privileged or work product. 

DON’TS

- Don’t only rely on general objections at 
the beginning of your responses if you 
include them there. They are generally 
frowned upon. 
 Helps with motions to compel



HOW TO DEAL WITH STUBBORN ADVERSARIES

TRCP 37.01 – Motion for order compelling discovery. If a deponent; a party; an officer, director, or managing agent of a party; or, a 
person designated under Rule 30.02(6) or 31.01 to testify on behalf of a party fails to obey an order to provide or permit discovery, 
including an order made under Rule 37.01 or Rule 35, or if a party fails to obey an order entered under Rule 26.06, the court in
which the action is pending may make such orders in regard to the failure as are just, and among others the following:

(A) An order that the matters regarding which the order was made or any other designated facts shall be taken to be established for 
the purposes of the action in accordance with the claim of the party obtaining the order;

(B) An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting that party 
from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or 
proceeding or any part thereof, or rendering a judgment by default against the disobedient party;

(D) In lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of court the failure to obey any 
orders except an order to submit to a physical or mental examination;

(E) Where a party has failed to comply with an order under Rule 35.01 requiring the party to produce another for examination, such 
orders as are listed in paragraphs (A), (B), and (C) of this rule, unless the party failing to comply shows that he or she is unable to 
produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall require the party failing to obey the order or the attorney 
advising the party or both to pay the reasonable expenses, including attorney's fees, caused by the failure, unless the court finds that 
the failure was substantially justified or that other circumstances make an award of expenses unjust.



HOW TO DEAL WITH STUBBORN ADVERSARIES

TRCP 37.02 – Failure to comply with order. If a deponent; a party; an officer, director, or managing agent of a party; or, a person 
designated under Rule 30.02(6) or 31.01 to testify on behalf of a party fails to obey an order to provide or permit discovery, 
including an order made under Rule 37.01 or Rule 35, or if a party fails to obey an order entered under Rule 26.06, the court in
which the action is pending may make such orders in regard to the failure as are just, and among others the following:

(A) An order that the matters regarding which the order was made or any other designated facts shall be taken to be established for 
the purposes of the action in accordance with the claim of the party obtaining the order;

(B) An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting that party 
from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or 
proceeding or any part thereof, or rendering a judgment by default against the disobedient party;

(D) In lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of court the failure to obey any 
orders except an order to submit to a physical or mental examination;

(E) Where a party has failed to comply with an order under Rule 35.01 requiring the party to produce another for examination, such 
orders as are listed in paragraphs (A), (B), and (C) of this rule, unless the party failing to comply shows that he or she is unable to 
produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall require the party failing to obey the order or the attorney 
advising the party or both to pay the reasonable expenses, including attorney's fees, caused by the failure, unless the court finds that 
the failure was substantially justified or that other circumstances make an award of expenses unjust.


