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Letter from the Editor

Welcome to the Spring 2011 Edition of Dispute Resolutions, which will be
my last in the position of Editor. Consistent with previous editions, Marnie
Huff has done another excellent job of providing us with the latest and
greatest on the caselaw front. Also consistent with previous editions, I’ve
analyzed an article from another publication dealing with marketing and
professional development which I hope will be helpful to some who are
seeking to grow their ADR practice. Finally, Irwin Kuhn of Nashville has
provided us with a great summary on the practice of collaborative law,
which continues to grow.

Again, this is my last newsletter in the position of Editor, although I still
plan to contribute as time permits. I encourage you to do so as well.

Mark Travis, Editor

REVIEW AND ANALYSIS: "Making Peace and Making
Money"

By Mark Travis

It’s no surprise that Rule 31 mediation training classes continue to fill with
aspiring mediators, many of whom are attorneys. While many reasons can be
advanced for why practicing attorneys continue to seek out Rule 31 training,
it can fairly be surmised that most are seeking out a change in career path,
whether it be a short-term or long-term goal.

There’s no question that mediation is gaining recognition and acceptance in
the legal community (as well as in other fields as well). Indeed, U.S News
and World Report continues to list the mediation profession as one which
will continue to grow. Most recently, in December of 2010, it ranked
mediation as one of the 50 Best Careers in 2011, with employment in the
field expected to expand by 22% by 2018. (But, here’s the first note of
caution, this same article indicated that the median salary in 2009 was
$50,660. The lowest-paid 10 percent made $30,800 or less, while the
highest-paid 10 percent made more than $109,950).

Nevertheless, most practicing mediators and training providers readily
acknowledge that breaking into the profession (and making a living at it) is
no small task. However, while the challenge is significant, it is not
insurmountable. My objective in this article is not to discourage those who
are seeking out mediation as a new career path, but to acquaint the reader
with the real challenges and offer some strategies for overcoming them. In
that regard, I read an article in the recent edition of Dispute Resolution
Magazine of the ABA, which offers excellent observations on this subject.

In this article, “Making Peace and Making Money”, Urska Velikonja, a
research fellow at Harvard Law School, reviewed her findings from a study
of the market for commercial mediation, and more particularly why there is
such an income gap between the few high income mediators and the many
who make little or no money mediating. Her data was drawn from several
sources – the U.S. Bureau of Labor Statistics (“BLS”), American Bar
Association, Association for Conflict Resolution, court mediator rosters, and
surveys and interviews of established mediators and managers of ADR
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provider organizations. Call it a “vicious circle” or “self-fulfilling prophecy”,
but the main point of the article seems to be that those mediators with the
background, experience, and track record are the ones who continue to “get
the business”. Here’s a summary of some of her findings and conclusions:

• Supply and Demand: While the market for mediation has grown
and matured significantly over the last 30 years, the data suggests
that supply exceeds demand and that more mediators want to enter
the market than there are mediation jobs.

• Job Outlook: According to the Occupational Outlook Handbook of
the BLS, there are about 9,900 ADR professionals in the United
States, which includes “arbitrators, mediators, and conciliators”, and
26% of those work for state and local governments. Of those ADR
professionals, the BLS indicates that the median salary for employed
mediators is $52,770. However, that includes a substantial number of
salaried government positions that pay more than the median,
suggesting that many private jobs must pay less than the median.
This leads to the conclusion that few mediators can “make a living”
doing mediation full-time and that most aspiring mediators only have
sufficient work to partially fill a calendar, which has to be
supplemented by other professional work.

• Barriers to Entry: The profession has significant de facto barriers
to entry. Buyers of mediation services (e.g. lawyers) are repeat
players. They maintain short, closed lists of mediators that they call
when needed, based on experience and success. This is true
notwithstanding the fact that those select mediators may, according
to the author, only be marginally better than the second-best
choice. Even if the chosen mediator is not successful in resolving the
case, buyers can comfort themselves (and the client) by knowing
that they retained a well-respected mediator. Additionally, there is
some semblance of the “80/20 Rule” in the mediation profession.
According to a court-administered program in one state, ten percent
of the approved mediators do ninety percent of the work. That begs
the question – How does a mediator get on the “select list”? A
mediator needs a stellar reputation in the legal community and a
solid track record, which takes time to develop. Additionally, hands-
on experience is the most important factor in high settlement rates
and repeat business. However, there are few opportunities to gain
that experience, either independently or alongside a seasoned
mediator.

• Price Inelasticity: It’s also interesting to note that the market for
experienced mediators is relatively “price inelastic”. Since mediator
fees are relatively inconsequential relative to the value of a case (as
well as the anticipated legal fees), clients will pay the mediator’s
stated fee, not necessarily one they can “afford”.

My Viewpoint: There are a lot of suggestions out there on how to build a
business plan for establishing and marketing a mediation practice, but many
times the aspiring lawyer-mediator makes bad assumptions about what
services he or she will offer. With the economic realities discussed above,
what does all this mean to the lawyer seeking to add mediation to his or
her professional repertoire? Undoubtedly it is difficult to enter the
mediation profession – and make money at it. Nevertheless, it can be done!
Here are my personal thoughts:

• Focus On Your Field: If you’re an experienced attorney seeking a
new career path, don’t use mediation as an “escape’ from the type
of law you’ve been practicing. You’ve probably been practicing in a
few areas of the law for several years, and those few areas will serve
as the basis for your mediation practice. Now is probably not the
time to totally “reinvent” yourself. Every opposing attorney today is
a potential user of your services tomorrow. And, it’s okay if you
practice law and mediate at the same time, (unless you’re
independently wealthy in which case you’re not practicing too much
law anyway), as few can make a “good living” doing mediation
alone, especially at the start.

• It’s Never Too Early: If you’re not an experienced attorney, you
can still start to build a mediation practice for the future. Look for
opportunities to serve your clients (and your firm) as an effective
advocate in mediation. Additionally, just like the experienced
attorney, every attorney you practice against today is one who may
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hire you as a mediator in the future. But keep in mind - that only
works if you’ve developed a relationship with adverse counsel that is
based on trust and respect. Guard that.

• Expand Your Horizons: There are certainly those lawyers, young
and “seasoned” who may be interested in totally “breaking away”
from the true practice of law. The field of ADR is expanding and
organizations in the public and private sector are seeking qualified
professionals with training and skills in conflict resolution. This is
especially true in healthcare, education, NGO’s, non-profits, and in
many federal agencies. If this is your interest, seek out those
opportunities.

And, last but not least, be patient.

ADR ETHICS AND CASELAW UPDATE

by Marnie Huff

A. Ethics

ADR Commission Issues Two Opinions. The TN ADR Commission's Ethics
Advisory Opinion Committee issued two opinions on July 27, 2010. Opinion
No 2010-0001 addresses whether mediators may accept gifts from clients.
Opinion No. 2010-0002, an opinion on confidentiality, gives advice on
whether a mediator may report an assault committed during a mediation.

ABA Mediation Ethics Database. The ABA Section of Dispute Resolution
maintains a database of mediator ethical guidance opinions issued by state
agencies, such as the Tennessee ADRC.

Ethics Rules for Tennessee Lawyers Amended. In orders issued last Fall,
the Tennessee Supreme Court amended the Tennessee Rules of Professional
Conduct. The TBA website has copies of the amended rules, orders adopting
and amending the rules, and redlined versions of the revisions.

B. U.S. Supreme Court Arbitration Cases

Stok. On Feb. 22, 2011, the U.S. Supreme Court granted cert in Stok &
Associates v. Citibank, No. 10-514. The question presented involves a
situation where a defendant participates in litigation and later invokes an
arbitration clause; the plaintiff opposes arbitration but was not prejudiced:
“Under the Federal Arbitration Act, should a party be required to
demonstrate prejudice after the opposing party waived its contractual right
to arbitrate by participating in litigation, in order for such waiver to be
binding and irrevocable?”

AT&T. The Court heard oral argument in AT&T Mobility LLC v. Concepcion
on November 9, 2010. Articles reporting on the oral argument include those
from the New York Times and the Washington Post.

AmEx. After remand from the U.S. Supreme court to reconsider in light of
the Stolt-Nielsen case, the U.S. Court of Appeals for the Second Circuit
reiterated its holding in the case, In Re: American Express Merchants'
Litigation, No. 06-1871 (2d Cir., March 8, 2011). It held the class action
waiver in a commercial contract with a mandatory arbitration clause was
unenforceable under 9 U.S.C. § 2, given the facts of the case. The waiver
was not, however, per se unenforceable. Expert proof presented to the trial
court showed that it was not economically feasible to bring individual
antitrust actions in the case. Enforcing the waiver would have given Amex
“de facto immunity from antitrust liability.” Green Tree Financial Corp.-
Alabama v. Randolph, 531 U.S. 79 (2000) is controlling “to the extent it
holds that when a party seeks to invalidate an arbitration agreement on the
ground that arbitration would be prohibitively expensive, that party bears
the burden of showing the likelihood of incurring such costs.”

C. Tennessee State Courts

Case of First Impression: Appellate Jurisdiction under TUAA

In a case of first impression in Tennessee, Morgan Keegan & Company, Inc.
v. William Hamilton Smythe, III, Individually; William H. Smythe, IV, Trust
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U/A/Dtd 12/29/87, William H. Smythe, Iii, Trustee; And Smythe Children's
Trust #2 fbo Katherine S. Thinnes U/A/Dtd 12/29/87, No. W2010-01339-
COA-R3-CV (Tenn. Ct. App. March 24, 2011), the parties had arbitrated a
dispute where the investors received a substantial award on a claim that the
investment company mismanaged their funds. The investment company
petitioned the trial court to vacate the award, alleging that two of the
arbitrators were biased. Holding in favor of the investment company, the
trial court vacated the arbitration award and remanded the matter to the
regulatory authority for a rehearing before another panel of arbitrators. On
the investors’ appeal, the Court of Appeals dismissed for lack of appellate
jurisdiction under the Tennessee Uniform Arbitration Act. First, no appeal is
available under Tenn. Code Ann. § 29-5-319(a)(3) because the investors did
not file a motion to confirm and the trial court did not address confirmation
of the arbitration award. Second, an order vacating an arbitration award and
remanding for a rehearing is not appealable under Tenn. Code Ann. § 29-5-
319(a)(5). Third, the investors did not show good cause under TRAP 2 for
suspending rules of finality. Copy of case at
http://www.tba2.org/tba_files/TCA/2011/morgankeegan_032411.pdf.

Arbitration Clause: Ambiguity issue; Arbitrability of fraudulent in
inducement claim.

Healthmart USA, LLC et al. v. Directory Assistants, Inc., No. M2010-00880-
COA-R3-CV (Tenn. Ct. App. April 6, 2011) addresses enforceability of an
arbitration provision in a contract and applicability of the Federal
Arbitration Act. On the first issue, Healthmart argued that the following
language was ambiguous: “’If we are unable to come to a mutual agreement
[as to choice of arbitration service, location and choice of law forum], or if
one of us refuses to participate in choosing [an arbitrator], the party filing a
demand [to arbitrate] will have the right to make the choices unilaterally,
as long as the filing party made a good faith effort to come to a mutual
agreement [to resolve a dispute under the contract], and the non-
choosing/non-participating party expressly consents to and waives any and
all objections to the choices made’” (emphasis added). Rejecting the trial
court’s finding, the Court of Appeals determined that the final clause in the
quoted language was not ambiguous. Nevertheless, the record was not clear
as to whether Directory Assistants, Inc. had made a good faith effort to
come to a mutual agreement, as required by the contract. Therefore, the
Court remanded the case for a ruling on this condition precedent to
arbitration. On the second issue, the Court held that the FAA applied.
Unlike the FAA, Tennessee law prohibits arbitration of fraudulent
inducement claims. But the parties’ contract did not state whether
Tennessee law or the FAA governed. The contract “‘involves commerce’”
and its arbitration clause “purports to govern ‘any dispute arising out of or
relating to this contract.’” Under these circumstances, the FAA (and not
Tennessee law) governs. Therefore, if the parties reach arbitration, the
arbitrator may decide Healthmart’s claim of fraudulent inducement. Copy of
case at http://www.tba2.org/tba_files/TCA/2011/healthmart_030411.pdf.

Settlements: Lesson learned - look at the insurance policy

In Catherine M. Love, et Al. v. Doris Lakins Woods, No. E2009-02385-COA-
R3-CV (Tenn. App. Nov. 4, 2010) the surviving children of decedent had
filed a wrongful death claim against the Defendant. The Defendant's
attorney proposed a settlement in the amount of the insurance policy limit,
which the attorney misstated to be $100,000. The policy limit was actually
$50,000. The Plaintiffs’ attorney accepted the $100,000 offer. The trial
court denied the Plaintiff’s motion to enforce the $100,000 settlement,
finding that the settlement was not enforceable because it lacked material
terms of the agreement. On appeal, the Court concluded that the trial court
failed to determine whether an agency relationship existed between the
Defendant’s attorney and the insurance company and also whether the
insurance company is required to be a party to the litigation. Copy of case
at http://www.tba2.org/tba_files/TCA/2010/lovec_110410.pdf.

Another Nursing Home Contract Case

Martha Duke v. Kindred Healthcare Operating, Inc., et al., No. W2010-
01534-COA-R3-CV (Tenn. Ct. App. March 14, 2011) involves an arbitration
agreement signed by the patient’s sister when the patient was admitted to
a nursing home. The sister showed nursing home staff a power of attorney
document designating her as the patient’s attorney-in-fact. The Court of
Appeals affirmed the trial court’s finding, by clear and convincing evidence,
that the patient was incompetent when he signed the power of attorney
and, therefore, the sister lacked authority to sign the arbitration agreement
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on his behalf. Copy of case at
http://www.tba2.org/tba_files/TCA/2011/dukem_031411.pdf. 
____________________
Marnie Huff, owner of Margaret Huff Mediation, is past Chair of the TBA
Dispute Resolution Section. She currently serves on the Council of the ABA
Section of Dispute Resolution and co-chairs the Section’s Ethics Committee.
She is an independent mediator and workplace conflict management
consultant in Nashville.

COLLABORATIVE FAMILY LAW COMES TO TENNESSEE

By Irwin J. Kuhn

Husband and wife, facing a divorce, each hire lawyers who agree they will
never take the case to court for anything other than to file on the grounds
of irreconcilable differences and to have the judge enter a final decree.
That’s it. That is collaborative family law.

Beginning in the summer of 2009, Tennessee joined over 40 other states
having attorneys and other professional trained in collaborative practice.
There are now practice groups in Nashville, Memphis and Knoxville.

Collaborative family law is the newest tool in the alternative dispute
resolution box. Its genesis is traced to its putative father, Stu Webb,
practicing during the later years of his Minnesota law career in the 1980s.
But, it began to take off in the first years of the new millennium. The
International Academy of Collaborative Professionals (IACP), the ABA of the
collaborative world, had just 200 members in 2001. Last year it topped
4000.

Collaborative practice is not unique in its commitment to seeking
conciliation of disputes outside the courtroom but the level of that
commitment and its methods are unique. Collaborative practice is not
limited to family and matrimonial practice. However, because family law
clearly represents the majority of collaborative cases, and the only known
area of practice in Tennessee, this article is there focused.

At the beginning of a collaborative case the parties enter a contract usually
known as a participation agreement. The heart of the participation
agreement is the understanding that counsel will no longer represent the
clients if negotiations fail. From the beginning settlement is the focus of all
action and measure of success. There is no incentive, conscious or not, for
failure of negotiation.

The parties have an economic incentive to make negotiations work. If they
do not, they have to find litigation attorneys to retool and take the fight to
court.

Discovery? Of course. But, form interrogatories and request for production
seeking often meaningless, usually burdensome compilations are jettisoned.
The parties from the start make a commitment to what the Middle
Tennessee Collaborative Alliance (MTCA) calls in its participation agreement
“full and honest disclosure of all information pertinent to the resolution of
our case.” Experienced lawyers have a very good idea what they really need
to get from the other side, and when they have it. As well, attorneys have a
pretty good idea if their own client is withholding information. The
collaborative agreement instructs the attorney to withdraw rather than
allow a client to act in bad faith.

So what about confidentiality? The process anticipates that parties and
attorneys meet multiple times in four-way conferences and sometimes with
additional experts. Must the participants be circumspect their
communication?

MTCA’s participation agreement, like mediation agreements, provides,
“[t]he Parties agree that the entire collaborative law process, including all
written submissions and communications, is confidential and without
prejudice, and shall be treated as a settlement negotiation for the purposes
of the rules of evidence.”

Along with their attorneys, the parties will often bring other experts into
the process such as financial specialist and child specialists. Rather than
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hire battling experts, they look to neutral authorities trained in the
collaborative process who work by agreement that, like counsel, they will
never be called on to testify in court for one side or the other.

It is not uncommon for parties to bring in divorce coaches to help control
the highly charged emotions. Coaches usually have expertise in mental
health and relationships. The use of coaches varies from jurisdiction to
jurisdiction. In some, it is common to use two coaches, one for each party.
In others, a single coach works facilitates discussion in a manner similar to a
mediator in other cases. In still other jurisdictions, coaches are rarely
involved.

Naturally the question of expense arises. Multiple meetings with both
lawyers, add in mental health professionals, financial experts, and child
specialists. It certainly sounds expensive at first but seasoned collaborative
lawyers say not.

At an October IACP presentation in Washington, D.C., Kevin Fuller addressed
the issue. Fuller is a Dallas, Texas matrimonial lawyer listed in Best Lawyers
in America, Top 100 Lawyers in Texas and chair of the Texas Bar’s
collaborative section. Since 2007, Fuller says he has done 56 collaborative
cases and three he describes as “go-get-‘em” cases. He calculated that the
fees from the three “go-get-‘em” cases exceed the fees in all 56
collaborative cases. So much for the expense fear.

Why were Fulller’s collaborative fees lower despite the meetings and the
experts? Litigation is expensive, as we all know. On the other hand,
collaborative protocols are designed to make meetings efficient and the goal
of all is to achieve settlement. Put another way, the cost of war is usually
more than the cost of diplomacy.

How is collaborative different from mediation? In jurisdictions where
mediating parties normally bring their attorneys, there are many
similarities. Collaborative parties are always represented.

Obviously, a big difference is that the BATNA includes hiring a new lawyer
and the time and expense that involves. More subtle, say many
practitioners, is the change in mind set. Mediation in conjunction with
litigation continues to place emphasis on the final position anticipated by
going to trial.

Collaborative law from the outset changes the focus from position to needs.
Dad may demand “50-50” parenting time, or “joint custody”. Mom may
insist on “standard” visitation. Those are positions. In collaborative
negotiations, the focus is on the “why” behind the position. Dad needs to
know he will continue to be recognized as an important part of his children's
lives. Mom is concerned about the amount time her children will spend with
caregivers in a 50-50 parenting time situation while Dad works long hours as
a busy professional. Crafting a parenting plan that addresses those needs
and concerns is possible without excluding any. The result is win-win for
Mom and Dad and a win for the children.

Collaborative practice appeals to clients for a range of reasons. Most
apparent, clients interested in a positive future relationship find benefit in
the non-adversarial transition out of marriage. They may be a mother and
father who wish to remain effective co-parents or simple be an older couple
who want to go on with life separately but respectfully.

The collaborative process has been a appealing to those who fear the
business disruption of traditional litigation. Again, as Fuller noted, he
usually finds willing collaborators when he explains how much time may be
taken with depositions of CFOs and executive assistants.

Collaborative is also an alternative to those who wish to pursue the
dissolution of marriage in private. Madonna, Russel Crowe, politicians, and a
Disney heir Roy Disney are among those reported to have pursued
collaborative divorces because of privacy it affords.

More information on collaborative law can be found at MTCA’s site
www.mtcollab.com, the Memphis Collaborative Alliance at
www.memphiscollaborativealliance.com and IACP’s comprehensive site
www.collaborativepractice.com. 
____________________
Irwin Kuhn is a family law practitioner, mediator and a member of Dobbins
Venick Kuhn & Byassee, PLLC in Nashville. www.dvlawfirm.com/irwin-kuhn.
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He also serves as vice-president of the Middle Tennessee Collaborative
Alliance.


