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Climbing the Ladder 

The New Flexible Tools for Dispute Resolution 
By David Weeks 

some of the many ADR tools that you will see used in forth- 
coming issues. One of the main advantages of ADR to the 

attorney is that it greatly increases his or her flexibility in resolving 
client disputes. Traditionally, the lawyer has only two tools, negoti- 

ation or trial, at his or her disposal when dealing with a dispute. 

This is equivalent to going out to the golf course with only a driver 

and a putter in your bag — or trying to decide what to wear when 

your closet has only a pair of jeans and an evening gown. 
Familiarity with the different ADR tools converts directly into 

increased client satisfaction, as the proper tool can be selected to 

most quickly and efficiently resolve the dispute. In the diagram 
(jw I have developed a Dispute Resolution Ladder which shows 
the’ telationship between the various forms of dispute resolution. 

The Dispute Resolution Ladder displays the most common dis- 
pute resolution tools available to the lawyer today. The article by 

Chris Marshburn on page 4 will explain in more detail the charac- 

teristics of the individual tools. 

What I wish to discuss here are the vertical supports of the lad- 

T his first issue of the ADR newsletter is designed to introduce 
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The Dispute Resolution Ladder 

displays the most common 

dispute resolution tools 

available to the lawyer today. 

der. The Third Party Involvement support indicates that as you 
climb the ladder the third party becomes more involved as its role 
changes from that of a catalyst for resolution in the mediation tool 
—— to evaluator in early neutral evaluation and settlement confer- 
ence — to decision-maker, first non-binding in mock and summary 

trials, then binding at the top of the ladder. The break in the ladder 
indicates that by the time the dispute has climbed to the level of 
binding arbitration the parties have given up the right to resolve the 
dispute themselves, 

The Time/Money Expenditures support indicates that as one 
ascends the ladder the time involved in resolving the dispute and 
the cost of resolution to the parties increases. It must also be point- - 
ed out that the dispute can be moved up and down the ladder by 
the parties. For example, negotiation may be tried first, then a set- 
tlement conference, then the parties could choose a trial. Bur at or 

during trial the case could be settled by negotiation on the court 
house steps. This scenario is familiar to us all. 

The problem is that while the parties may reduce the third party 
involvement by moving back down the ladder, the time/money 
expenditures continue to accumulate. In our example the court- 
house steps settlement does not erase the costs already incurred as 

the dispute climbed up to litigation. This brings home the impor- 
tant poine that the actorney who has the ability to quickly match his 
or her dispute to the proper dispute resolution tool, and who moves 

quickly to the right step on the ladder, retains the optimal decision- 
making power for his client and resolves the dispute at the least 

cost. 
Keep the dispute resolution ladder in mind as you read the fol- 

lowing articles in this newsletter. And in the “From the Files of ... ” 
section on page 6, see how the attorneys chose (or ended up on) the 
various rungs of the ladder. 

David Weeks is the editor of Tennessee ADR and is an attorney in 
Hendersonville. 
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Chair’s Column 

ADR Comniittee Keeps 
By Hon. Marietta Shipley 

O offices of the Tennessee Bar Association (TBA) for the first 

meeting of the newly reassembled committee on Alterna- 
* tive Dispute Resolution (ADR). The enthusiasm was similar to a 

revival meeting. Words like converted, enlightened, magic, and 

missionary work filled the air as each attorney relayed personal 
experiences either with mediation or with training received. In 
October 1990, when we assembled 20 attorneys we had hardly 

heard of ADR, During the next two years we leaped forward in 
knowledge and experience. Under Shelby Grubbs’ guiding hand, 
we sponsored a well-attended and impressive seminar in March 
1992 and by August 1992 we had a Supreme Court Commission 

on ADR. 

This publication marks the seminal issue of a newsletter devoted 

to creating a network of people interested in ADR. If you have per- 
sonal stories, information, comments, literature, or questions please 

contact the editor, David Weeks, or call me at (615) 862-5905. 

The following are committees, ideas, programs and other items 

that the TBA/ADR Committee is following now: 
* In November 1992 there was a full-day ADR seminar in 

Nashville which 60 people (mostly business and corporate attor- 
neys) attended. 

* The TBA Committee members as well as the ADR 

Commission members will provide speakers for any group that is 

interested in an introductory program on ADR. 
* David K. Taylor, chair of the CLE subcommittee is asking 

everyone who is arranging CLE for their county bar associations 
and the TBA or any other organization to add an ADR component 

n Nov. 30, 1992, we assembled about 20 attorneys in the 
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Tennessee ADR is published periodically by the 
Tennessee Bar Association, 3622 West End Ave., 

Nashville, TN 37205-2403; (800) 899-6993 or (615) 
383-7421 in Nashville. 

This newsletter is published by and for people inter- 

ested in the development of alternative dispute resolu- 
tion in Tennessee. Comments shouid be addressed to 
Editor David Weeks, 101 Apache Court, 

Hendersonville, TN 37075; telephone (615) 822-5805. 

lf you wish to be placed on the mailing list, please 
send your name and address to: Tennessee ADR, 
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Busy Schedule 

C 
to an existing program. Contact David Taylor at Boult, Cummings, 

Conners & Berry, 222 Third Ave., Nashville, TN 37219 or call 

him at (615) 244-2582. 
* Jean Crowe, chair of the Domestic Relations Subcommittee, is 

putting together a plan for court-attached mediation in contested 
cases. If you have any anecdotal mediation information or wish to 

“be a member of her committee, contact her at 244-6610 in 
Nashville. 

* John Phillipps is collecting information about the use of medi- 
ation with worker’s compensation cases. If you have any experience 
with these mediators, contact him at (615) 756-6600. 

* Judge Walter Kurtz, Davidson County Circuit Judge, has pro- 
posed a local rule that all contested worker’s compensation cases 
must be referred for mediation before they can be set for trial. 

* In Second Circuit Court, Davidson County, J have a court- 

attached mediator/law clerk. Lawyers now speak of mediation as a 
proposed method of resolving custody disputes, if at least to please 

the judge. } refer some cases to outside mediators who have reccived 
at least 40 hours of training. Pre-trial conferences often with parties 

are essentially mediation, particularly in farnily law cases. Judges in 

Davidson County are swapping cases for settlement conferences. 
* Judge Dewey Whictendon and John Chisolm in Bolivar and 

Covington have a court order that refers all child custody disputes 

to outside mediation through the mental health center. ( : 

* Newton Allen in Memphis is putting together a program fé 

Early Neutral Evaluation. If you have had some experience in this 

area, good or bad, please contact him at (901) 523- 8211. 
* Our leader, Shelby Grubbs, is everywhere publicizing media- 

tion. 

* Second Circuit, Davidson County, Williamson and Sumner 
Counties began a court-encouraged or -mandated program called 
“Families First — Children Cope with Divorce” for divorcing par- 
ents. This program will be a precursor of court-encouraged or 

-mandated mediation for custody disputes. 

Marietta Shipley is Circuit Court Judge for the 20th Judicial 
District in Nashville and chair of the TBA ADR Committee. 

There are three classes of men: Those who see. Those 
who see when they are shown. Those who do not see. 

—- Leonardo Da Vine 

(1452-1519) 
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Personality Profile 

Ohelby Grubbs 
By David Weeks 

Shelby R. Grubbs is the chair of the Tennessee Supreme Court's 
Commission on ADR and was the first chair of the TBA-ADR 
Committee when it was formed in 1990. He is also chairing the 
Advisory Group for the Reduction of Cost and Delay in Litigation. 
of the U.S. District Court for the Eastern District of Tennessee. A 
native of Chattanooga, where he runs a business and corporate liti- 
gation practice, Shelby is past president of the Chattanooga Bar 

" Association. 

Q How did you first get involved with ADR? 

a 

When I first started my firm in 1981 I thought things 
g__ would be slow for a while so I started to do arbitrations 

for the American Arbitration Association. A couple of 
years later I was asked to write the chapter on ADR for the ABA’s 
corporate litigator’s book. Doing the research, going to seminars, 

etc., for that book really got me interested in the potential of ADR. 
Then I went to the Harvard Law School week-long Negotiation 

« “ninar and, later, their Advanced Negotiation Seminar. By now 

» becoming an ever-increasing part of my practice, both as an 
attorney representing clients, and as a third party neutral brought in ~ 
by others. 

What types of cases do you think are best suited for 
a ADR 

There are two major types of cases that benefit the 
" most from ADR techniques. The first type are cases 

with complex issues not well suited for trial. The sec- 
ond type ate. cases involving parties who wish to have, or are 
required to have, a continuing relationship after their dispute is 

resolved. 

‘How would you answer the argument that a good 

ws pilaintiff’s lawyer can always get more from a jury? 

This is simply untrue. I would match my trial record 
wy With anyone’s. I’m not a refugee from the trial system. 

I think it’s the best system available and if, after con- 
sidering everything, a lawyer thinks a trial is best for his client then 

he should try the case. However, you must evaluate all the factors 

Uhefore deciding to abandon ADR, including the time-cost of 

‘rey, greater costs of litigation and uncertainty of result. 
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Q How do you sell your clients on using ADR? 

a 

The advantages are the same for either the plaintiff or 

A defendant. Time and money savings are potentially 
very great over the cost of litigation. Given the poten- 

tial cost of litigation, the cost of using ADR is miniscule. From 

among the many types of ADR tools, the parties can choose the one 
most comfortable for their clients. In fact, negotiating the type of 

ADR approach is an excellent way for the attorneys to open up 
good lines of communication. Everyone usually wants to play hard- 
ball and litigate at the drop of a hat, but generally as expenses and 
frustration mount they become more receptive to trying ADR. 

This basically holds true for personal injury cases too. Litigation 
transaction costs are high for both parties and injured parties can 
benefit from a quicker end to the dispute. In fact, some insurance 

adjusters are now being evaluated on how frequently they make use 

of ADR. 

eS 
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Donna R. Davis 
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Knoxville 37919 

Telephone: (615) 690-2383 
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John A.-Day 
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Nashville 37219 
Telephone: (615) 742-4880 
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R. Lawrence Dessern 

Associate Professor of Law 

University of Tennessee College of Law 
1505 West Cumberland Ave. 
Knoxville 37996-1800 

Telephone: (615) 974-4241 

_ Facsimile: (615) 974-0681 
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Tennessee Supreme Court 

Commission on Alternative Dispute Resolution 

June Entman*** 
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Memphis 38152 
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Professor 
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