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Letter from the Editor

Welcome to the Fall 2010 edition of Just Resolutions, the E-Newsletter of the TBA Dispute
Resolution Section. This edition contains the usual mix of news in the ADR field, practice
development hints, and Marnie Huff’s caselaw update. Additionally, Section Chair Bob Arrington
has submitted an interesting article on the always-important issue of confidentiality in
mediation.

We’re always open to new contributors. Please contact me if you’d like to submit an article.

Mark Travis
mtravis@travisadr.com

News and Events

Governor's Mediation Month Proclamation: Governor Bredesen has issued a proclamation
declaring October Mediation Month in Tennessee.

 

ABA Ethical Guidance on Mediators Preparing Child Support Worksheets: Marnie Huff advises
that the Mediator Ethical Guidance Committee of the ABA Section of Dispute Resolution has
issued a new opinion, concluding that a "mediator with the experience and training required to
competently complete child support worksheets based on the information supplied by the parties
could ethically do so, if done consistently with the Standards governing party self-determination
and mediator impartiality." SODR-2010-2. A complete copy of ethical guidance opinion is
available at
http://meetings.abanet.org/webupload/commupload/DR018600/relatedresources/SODR20102.pdf.
The Mediator Ethical Guidance Committee provides advisory responses to requests for ethical
guidance based on the ABA/AAA/ACR Model Standards of Conduct for Mediators (2005).

Tennessee mediators should be aware that, pursuant to Section 9(d), Tenn. S. Ct. Rule 31, the
TN ADR Commission's Ethics Advisory Opinion Committee is authorized to provide written advisory
opinions to Rule 31 neutrals and ADR organizations in Tennessee.

Practice Focus

By Mark Travis*

In the August edition of the ABA Dispute Resolution Section “Just Resolution ENews”, I came
across an article which provides a good overview of mediator practice skills, with a little
marketing mixed in. What makes this article beneficial is that it is written jointly by an
advocate and practicing mediator, Jeffrey Boykin and Diana Mercer. The following is a summary
of practice and marketing tips from that article, “A Client’s Perspective on Effective Mediation”:

1. The best mediators take their time. The most successful mediation sessions are not
rushed. If you’ve set up a 3-hour time slot for the mediation session, honor that
commitment. A little patience goes a long way. Looking at your watch, terminating the
session early, or even acting impatient chills the settlement process. Demonstrate your
commitment to getting the job done.

2. The best mediators are prepared. It makes an impression. Read the briefs which are
submitted, and take a moment to call the attorneys to discuss the case beforehand. This
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time may be “off the clock”, but take the time to educate yourself a little about the
case. What’s an additional 15-30 minutes?

3. Good mediators follow-up. If the case doesn’t settle, even after your best efforts,
follow up afterwards to see what happened with the case. It shows that you’re truly
interested in what you’re doing, and that you care enough to follow through. It also lets
you make another contact with attorneys to remind them about your skills and efforts.
Offer to set up an additional mediation session if they are interested, but keep the
marketing focus in the background. Use your commitment to the profession as a calling
card.

4. If you’re prepared, let everyone know that. Say, “I’ve read your briefs, but I’d like to
hear from the parties what happened to cause this situation.” This lets the attorneys
know that you’ve done your homework, while letting the parties listen to each other.

5. Don’t discount non-monetary settlements, like apologies. Some civil litigators squirm
at the idea of emotions entering the litigation arena, but experience has taught me that
lawsuits may have an emotional undercurrents for the participants.

6. Don’t caucus immediately. Let each side be heard, and to hear the other side. The
time in the joint session is invaluable, and may be the first time the parties have seen
each other or heard the other person’s perspective. The more the parties talk to each
other, the better chance you have of settling. Again, the civil litigators might squirm, but
they’re interested in settling the case, too, and can manage the discomfort for a few
minutes. Use a pre-mediation phone call or letter to explain the reasoning for the joint
session if you’re concerned the attorneys might want to caucus exclusively.

7. Mediate early, although sometimes in early mediations the parties aren’t quite ready
for agreement. If you cannot settle the case, you can at least help with settling when
and how discovery will take place and the case management schedule for the rest of the
time before trial. Litigators often schedule early mediations because the discovery
process is so cumbersome and expensive. It’s worth it to try and settle the case as early
as possible. You can always follow up with an additional session.

8. Work on the little issues if you cannot resolve the larger issues. Don’t give up too
early. Sometimes resolving the little issues helps you gain momentum, and as the parties
see agreements beginning to take shape, it gets easier for them to talk about settling the
whole case.

9. If the parties are at a complete impasse, or claim to be at impasse, spend some time
talking about the issues they agree upon, no matter how small. This can help build
settlement momentum.

10. When you use caucuses, find out what is confidential information that cannot be
revealed to the other side, and what might be shared when you caucus with the other
side. Parties benefit from hearing the adverse side’s information and position from a
neutral source, and they also benefit from the ability to hear it and analyze it privately
in caucus.

11. De-position the parties without being obvious. Instead of saying, “you don’t want to
pay your attorney to try this case,” ask about what the parties will do when the case is
over, or about how much time the case is taking away from their businesses and families.
Move the discussion away from numbers.

12. Don’t be afraid to mediate a little dangerously, and ask questions (especially in
caucus) which the attorneys may be afraid to ask.

13. If you want to do mediation with insurance companies, be fair. Never portray them
as the “deep pocket” or bully. Just because they have more money available by virtue of
their size doesn’t mean they should pay more than a case is worth. Don’t ask the
insurance company to pay more than you’d ask of an individual defendant. Keep the
playing field level, and demonstrate your neutrality.

 

*Mark Travis is a past chair of the TBA's Dispute Resolution Section. He serves as a contract
mediator for the Equal Employment Opportunity Commission and the American Arbitration
Association. He can be reached at (931) 252-9123 or via e-mail at mtravis@travisadr.com.
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A. U.S. Supreme Court

Supreme Court Decides Granite Rock Arbitration Case. In Granite Rock Co. v. International
Brotherhood of Teamsters et al., ___ U.S. ___, No. 08–1214 (June 24, 2010) the U.S. Supreme
Court decided a case involving employer Granite Rock’s suit seeking damages and an injunction
against a 2004 strike. Granite Rock asserted, and the defendant unions agreed, that the district
court had federal jurisdiction over the suit under §301(a) of the Labor Management Relations Act
(LMRA). The Court’s majority opinion states that the unions argued that a new collective
bargaining agreement (CBA) with Granite Rock was “not validly ratified on July 2, 2004 (or at
any other time relevant to the July 2004 strike)” by a vote of the local’s members, so the CBA’s
no-strike clause did not provide a basis for Granite Rock to challenge the strike. Granite Rock,
slip op. at 4. The district court denied the local union’s motion for an order requiring arbitration
of the parties’ dispute over the CBA’s ratification date, ruling that the issue of when ratification
of the CBA occurred was not subject to arbitration. After a jury concluded that the CBA was
ratified on July 2, 2004, the court ordered arbitration of Granite Rock’s breach of contract
claims. On appeal, the Ninth Circuit reversed the arbitration order, holding that the ratification
date dispute was a matter for an arbitrator to decide under the CBA’s arbitration clause. The
Supreme Court determined that the when the CBA was ratified was a contract formation issue in
this case, id. at 13, and concluded that the Ninth Circuit erred in characterizing the case as
involving whether Granite Rock’s claim to enforce no-strike provisions arose under the CBA. Id.
at 18. It held: 1) “the parties’ dispute over the CBA’s formation date was for the District Court,
not an arbitrator, to resolve,” id. at 19; and 2) the Ninth Circuit properly declined to recognize
a new federal common-law cause of action under LMRA §301(a) for IBT’s alleged tortious
interference with the CBA, id. at 22. Two justices dissented on the Court’s first holding,
asserting that the parties had agreed to have their ratification dispute resolved by an arbitrator,
given the undisputed fact that the parties signed a binding CBA in December that was
retroactively effective as of May 2004. The majority of the Court did not consider this because
the union had failed to raise the argument at the Court of Appeals and waived it by not raising it
in its opposition to Granite Rock’s certiorari petition.

Status of AT&T Mobility

The U.S. Supreme Court has set oral argument in AT&T Mobility LLC v. Concepcion, No. 09-893
for November 9, 2010. The question presented is: “Whether the Federal Arbitration Act preempts
states from conditioning the enforcement of an arbitration agreement on the availability of
particular procedures — here, class-wide arbitration — when those procedures are not necessary
to ensure that the parties to the arbitration agreement are able to vindicate their claims.” Links
to briefs filed in the case are available on Scotusblog at http://www.scotusblog.com/case-
files/cases/att-mobility-v-concepcion/?wpmp_switcher=desktop

B.“Good Faith” Mediation Case; Confidentiality

In a controversial decision, In re A.T. Reynolds & Sons, Inc., No. 08-37739 (S.D.N.Y. Bankr. Feb.
5, 2010), the Bankruptcy Court in the Southern District of New York held that Wells Fargo failed
to participate in good faith in a court-ordered mediation and ordered sanctions. Cf. Tennessee
ADR Commission's opinion that it is not proper for a mediator to file a report that one party to a
mediation did not act in good faith.

C. Tennessee Mediation Cases

Mediated Settlement Agreement Enforced. In Berkeley Park Homeowners Association, Inc., et
al. v. John Tabor, et al., No. E2009-01497-COA-R3-CV (Tenn. Ct. App. July 20, 2010), the Court
of Appeals affirmed the trial court’s decision granting a motion for contempt filed by a
homeowners association and co-plaintiff against a construction company and its owner. The
Court rejected the defendants’ claim that a purported subsequent agreement superseded a
mediated settlement agreement on construction of a house being built by the defendants in a
subdivision. Copy of opinion at http://www.tba2.org/tba_files/TCA/2010/taborj_072010.pdf

Intimidation Claim Insufficient to Set Aside Settlement Agreement Where Homeowner
Represented by Attorney at Mediation. In Rob Matlock d/b/a Rob Matlock Construction v.
Regina M. Rourk, No. M2009-01109-COA-R3-CV (Tenn. Ct. App. July 20, 2010), a homeowner and
a contractor agreed to use mediation to resolve their dispute over the contractor's bill. The
homeowner wanted a friend to attend the mediation in addition to her attorney, for his moral
support and expertise in construction matters, but the mediator announced that third parties
would not be allowed to attend. The mediation resulted in an agreement, signed by both parties
and their attorneys, which provided that the homeowner would pay the contractor $14,000 and
the parties would sign mutual releases. The homeowner paid $11,000, but refused to pay the
rest. In a suit filed on the deficiency, the trial court granted the contractor’s motion for
summary judgment. Affirming the trial court, the Court of Appeals rejected the homeowner’s
argument that she did not owe the money because the mediation procedure was unfair and did
not comply with Tenn. S. Ct. Rule 31. First, Rule 31 does not apply because the mediation
occurred before any lawsuit was filed and was not ordered by any court. Second, it was not
enough for the homeowner to state in her affidavit that the mediation process was very
intimidating and that she did not know she could object to exclusion of her friend from the
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mediation. These statements do not suggest lack of competence, duress, mutual or unilateral
mistake induced by fraud, or other legal grounds to set aside the mediated contract. Copy of
opinion at http://www.tba2.org/tba_files/TCA/2010/matlockr_072110.pdf

Statutes of Limitations in Workers Comp Cases.

In Joe Lynn Hughes v. Robert Brent d/b/a Apartment Maintenance Specialists, et al., No. E2009-
01377-WC-R3-WC (Tenn. Workers’ Comp. Appeals Panel August 25, 2010), the Court of Appeals
reversed the trial court’s summary judgment in favor of the employer. Although the employee
did not file a request for a benefit review conference within one year of the date of injury, the
statute of limitations, Tenn. Code Ann. § 50-6-203, was tolled by his timely filing of a request
for assistance. Holland Group v. Sotherland, No. M2008-00620-WC-R3-WC (Tenn. Workers’ Comp.
Panel Apr. 24, 2009) did not overrule Welsh v. Universal Fasteners, Inc., 51 S.W.3d 196 (Tenn.
Workers’ Comp. Panel 2000) (interpreting a “request for assistance” as amounting to a request
for a benefit review conference for purposes of tolling statute of limitations). The 2008
legislative revision of Tenn. Code Ann. § 50-6-238(a)(1), codifying Welsh result and applying to
injuries occurring on or after July 1, 2008 does not mean that the statute is not tolled with
regard to injuries prior to the statute’s effective date. Copy of opinion at 
http://www.tba2.org/tba_files/TSC_WCP/2010/hughesj_082510.pdf

In Wayne Moran v. Fulton Bellows & Components, Inc., No. E2009-01923-WC-R3-WC (Tenn.
Workers’ Comp. Panel Aug. 17, 2010), the employee filed suit 94 days after an impasse was
reached at a benefit review conference. The trial court properly granted the employer's motion
to dismiss on the basis of the 90-day statute of limitations, Tenn. Code Ann. § 50-6-203(g)(1)
(2008). The report of the benefit review conference was "filed with the commissioner" of Labor
and Workforce Development as required by the statute of limitations when the workers’
compensation specialist generated a Benefit Review Conference Report on the date of the
impasse. The statute of limitations does not require a separate filing system physically located in
the Commissioner of Labor’s office under his direct control. Copy of opinion at
http://www.tba2.org/tba_files/TSC_WCP/2010/moranw_0801710.pdf

D. Tennessee Arbitration Cases

Parties Cannot Expand Scope of Judicial Review of Arbitration Award; Arnold Decision
Clarified.  In Pugh's Lawn Landscape Company, Inc. v. Jaycon Development Corporation, No.
W2008-01366-SC-R11-CV (Tenn. Sept. 22, 2010), the issue before the Tennessee Supreme Court
was whether parties may modify by agreement the scope of judicial review of an arbitrator's
award. Guided by the analysis in Hall Street Assoc., LLC v. Mattel, Inc., 552 U.S. 576 (2008), the
Court held that judicial review of arbitration awards is governed by the Tennessee Uniform
Arbitration Act ("TUAA"). Therefore, the provision in the parties' arbitration agreement purporting
to expand the scope of judicial review beyond what the TUAA allows is invalid. The invalidity of
this provision in the agreement is a mutual mistake requiring rescission of the parties' arbitration
agreement. The Court therefore reversed the Court of Appeals, vacated the trial court's
judgment confirming the arbitrator's award, and remanded the case to the trial court. In dicta,
the Court clarified its holding in Arnold v. Morgan Keegan & Co., Inc., 914 S.W. 2d 445 (Tenn.
1996), to the extent it could be read to adopt a standard of review of issues other than de novo.
The Court adopted the statement of the U.S. Supreme Court in First Options of Chicago, Inc.
that “‘ordinary, not special, standards’ of appellate review should apply in arbitration cases and
that appellate courts need not ‘give extra leeway to district courts that uphold arbitrators.’”
Pugh’s Lawn Landscape at 6 n. 4, quoting First Options of Chicago, Inc., 514 U.S. 938, 948
(1995). Copy of opinion at http://www.tba2.org/tba_files/TSC/2010/pughslawn_092210.pdf

Parenting Issues Cannot Be Subject to Binding Arbitration. In Elizabeth Sams Tuetken v. Lance
Edward Tuetken, No. W2008-00274-SC-R11-CV (Tenn. Sept. 22, 2010), the Tennessee Supreme
Court addressed the trial court's scope of review of the parties' arbitration award. It first
concluded that Tenn. Sup. Ct. R. 31 did not govern the consent order at issue, where the
parties’ agreement vested binding decision-making authority in a “Parenting Arbitrator” and
provided for an appeal procedure to the trial court. Rule 31, in contrast, governs non-binding
arbitrations where a party may choose to accept the result of the arbitration or choose to reject
the result and return to court for a resolution of the dispute. The provision in Paragraph 15 of
Appendix B to Rule 31, permitting parties to stipulate “in writing that the award shall be final
and binding,” does not alter the substance and intent of Rule 31. Rather, it permits parties,
after receiving the result of their non-binding arbitration, to then agree to make the result
binding and entered as a judgment of the court. Here, the parties agreed to and entered into
binding arbitration governed by the Tennessee Uniform Arbitration Act ("TUAA"). Reaffirming its
holding in Pugh's Lawn Landscape Co., Inc v. Jaycon Development Corp., No. W2008-01366-SC-
R11-CV, __ S.W.3d__ (Tenn. 2010), the Court stated that judicial review of an arbitration award
is confined to the limited grounds enumerated in the TUAA. Reversing the trial court, the Court
held that the provision in the parties' arbitration agreement expanding the trial court's scope of
review is invalid, and the invalidity of this provision is a mutual mistake justifying rescission of
the parties' agreement to arbitrate. Because the holding necessitated additional proceedings on
remand, it further held that parenting issues may not be submitted to binding arbitration in
Tennessee because it would eliminate the trial court's determination of the children's best
interests. Parties may, however, submit these issues to non-binding arbitration. Copy of opinion
at http://www.tba2.org/tba_files/TSC/2010/tuetkene_092210.pdf
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Arbitration on Underinsured Motorist Coverage Not Available When Plaintiff Settled with
Tortfeasor for more than Amount Sought in Lawsuit. In Sheila Brown v. Rico Roland, No.
M2009-01885-COA-R3-CV (Tenn. Ct. App. Sept. 23, 2010), the Plaintiff, who was in an accident
with another motorist, filed suit to recover an amount "under $25,000," naming the tortfeasor as
the defendant. Plaintiff complied with Tenn. Code Ann. § 56-7-1206 by serving notice on her
insurer of the tortfeasor’s underinsured coverage. After entering into a settlement agreement
with the tortfeasor for the tortfeasor's policy limits of $25,000, Plaintiff properly served notice
on her insurer of the proposed settlement and her willingness to enter into binding arbitration to
settle her claim for underinsured motorist benefits, pursuant to Tenn. Code Ann. § 56-7-1206(f).
Nevertheless, the trial court properly granted the insurer’s motion to dismiss the underinsured
claim against it because Plaintiff was made whole when she agreed to a settlement with the
tortfeasor in an amount in excess of her ad damnum and, therefore, there was no claim to
arbitrate. Although Tenn. Code Ann. § 56-7-1206(h) provides that the arbitrator decides issues of
liability, apportionment of fault, and the amount of damages sustained by the insured,
“Plaintiff’s reliance on this statute is misplaced because the statute presumes a claim remains to
be arbitrated. There is no remaining claim to be arbitrated here.” Copy of opinion at
http://www.tba2.org/tba_files/TCA/2010/browns_092410.pdf

Judicial Economy Not Valid Reason to Deny Motion to Enforce Arbitration Agreement; Melz
Distinguished. In Victor J. Thomas, M.D., et al., v. Pediatrix Medical Group of Tennessee, P.C,
No. E2009-01836-COA-R3-CV (Tenn. Ct. App. Sept. 14, 2010), the plaintiffs asked the trial court
to declare null and void certain restrictive covenants in their employment contracts with the
defendant. The trial court denied the defendant’s motion to dismiss the action and enforce the
arbitration agreement contained in the employment contracts. It ruled that, in the interest of
judicial economy, it - not an arbitrator - should decide the issues raised in the declaratory
judgment action. On appeal, the Court of Appeals reversed and remanded, directing the court to
stay the proceeding and order the parties to arbitrate the issues arising from the employment
contracts. The Court distinguished River Links at Deer Creek, LLC v. Melz, 108 S.W.3d 855
(Tenn. Ct. App. 2002), appeal den. (Tenn. May 27, 2003). Unlike the unique situation in Melz,
where only a few of the issues between the parties were subject to arbitration and an arbitrator
would have had no guidance on proper interpretation of a recently enacted Tennessee statute,
the case here does not involve novel questions of law. Copy of opinion at
http://www.tba2.org/tba_files/TCA/2010/thomasv_091410.pdf

Three More Post-Lawrence County Decisions on Agreements to Arbitrate in Context of
Teacher Collective Bargaining Agreements.

In Wilson County Board of Education v. Wilson County Education Association and Steve Johnson,
No. M2005-02719-COA-R3-CV (Tenn. Ct. App. June 30, 2010), and a companion case, Wilson
County Board of Education v. Wilson County Education Association and Bill Repsher, No. M2005-
02720-COA-R3-CV (Tenn. Ct. App. July 7, 2010), the Court of Appeals affirmed the trial court's
decision, but on alternative grounds. The trial court held that a local school board was not
required to arbitrate, as a last step in a grievance procedure with an assistant principal who was
transferred to a teaching position, because “assistant principals” were statutorily the same as
“principals” under Tenn. Code Ann. § 49-2-303. On appeal, the Court found that the parties’
agreement regarding arbitration contained inconsistent terms. Step 4 of the agreement provided
that “ ‘[i]f dissatisfied with the disposition of the grievance at Step 3 . . . the Association may
submit the grievance to either (1) panel binding arbitration or (2) regular binding
arbitration.’” Johnson at 8. But both types of “binding arbitration” were “subject to provisions
stating the panel or arbitrator ‘may recommend’” certain remedies. Id. There was no meeting
of minds on the procedure to use as the final step of the grievance procedure. No enforceable
agreement to arbitrate exists. Copy of Johnson opinion at
http://www.tba2.org/tba_files/TCA/2010/wilsoncounty_070110.pdf. Copy of Repsher opinion,
following the analysis in Johnson opinion at
http://www.tba2.org/tba_files/TCA/2010/wilsoncounty_070810. 

In Franklin County Board of Education v. Lisa Crabtree, et al., No. M2009-01940-COA-R3-CV
(Tenn. Ct. App. July 1, 2010), a teacher who was also a coach was removed from her coaching
position. The Court of Appeals affirmed the trial court’s decision that the teacher/coach's
grievance against the county Board of Education was not subject to arbitration under the
collective bargaining agreement between the Board and the Franklin County Education
Association. It also affirmed the trial court’s dismissal of the teacher's counterclaim under Tenn.
Code Ann. § 49-5-510 that the transfer from her coaching position was arbitrary and capricious.
Copy of opinion at http://www.tba2.org/tba_files/TCA/2010/crabtrel_070210

 

*ADR Caselaw Update is by Marnie Huff, a past Chair of the TBA Dispute Resolution Section, an
elected member of the ABA Section of Dispute Resolution Council, and Co-Chair of the ABA DR
Section Ethics Committee. Huff’s ADR practice is in Nashville, TN.
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Mediation Ethics: How Confidential is Confidential?

By Robert L. Arrington and Richard M. Currie*

An Illustrative Case

      Mediators and lawyers alike assure the participants that what is said at mediation is
confidential, and won’t come back to haunt them in the case being mediated, should it not
settle, or in another case.

      But a recent case from California illustrates that such a sweeping generalization is not
justified. In Porter v. Wyner1, Deborah Porter sued her lawyers, Wyner & Tiffany, alleging
breach of promises they had made to her during mediation. In the underlying case, Porter and
her husband sued a California school district and the state department of education for failure
to provide an appropriate education for their autistic son. Mrs. Porter evidently acted as her
own paralegal in the case. At mediation, Wyner & Tiffany allegedly promised Porter they would
pay her for her services as a paralegal out of the portion of the proposed settlement allocated
for their attorneys’ fees. When the payment did not materialize, the Porters sued their lawyers.

      At trial, the court admitted the plaintiffs’ testimony about their lawyers’ promises at
mediation, over objection that the evidence was inadmissible under the state’s statutory
exclusion of statements made at mediation.2 The jury returned a verdict for the Porters, but the
trial judge granted a new trial, holding that he had allowed the testimony in error. The
California Court of Appeals overturned the order for a new trial and reinstated the jury verdict.
The applicable statute, the court concluded, was never intended to apply to disputes between
litigants and their counsel.

      Well, that’s a California case, governed by a California statute. What about mediation in
Tennessee?

Mediation in Tennessee

      Court annexed mediation in Tennessee state courts is governed by TENN. S.CT. R. 31.
Section 7 of Rule 31 says this about the confidentiality of statements made at mediation:

Evidence of conduct or statements made in the course of Rule 31 ADR Proceedings and
other proceedings conducted pursuant to an Order of Reference shall be inadmissable to
the same extent as conduct or statements are inadmissable under Tennessee Rule of
Evidence 408.

      Court annexed mediation in federal court is governed by the local rules of the referring
district court.3 For example, E. D. TENN. L. R. 16.4(h) says, the following about mediation
confidentiality:

The Mediation Conference and all proceedings relating thereto, including statements
made by any party, attorney, or other participant, are confidential and are inadmissable
to the same extent as discussions of compromise and settlement are inadmissable under
Federal Rule of Evidence 408. Mediation proceedings may not be reported, recorded,
placed into evidence, or made known to the Presiding Judge, or construed for any
purpose as an admission against interest. Mediators shall not divulge the details of
information imparted to them in confidence in the course of Mediators without the
consent of the parties, except as otherwise may be required by law.

      Reading the applicable rules gives rise to some immediate conclusions. First, they apply only
to “court annexed” mediation, in which the parties participate in mediation pursuant to a court
order of reference.4 But many, probably most, mediations are done pursuant to agreement, with
no court order at all. Secondly, the evidentiary exclusion of statements made at mediation is
tied to the Rules of Evidence, specifically, Rule 408, in both federal and state proceedings.5

      So what do the rules of evidence say about statements made while negotiating a settlement?
TENN. R. EVID. 408 says the following:

Evidence of (1) furnishing or offering to furnish or (2) accepting or offering to accept a
valuable consideration in compromising or attempting to compromise a claim, whether in
the present litigation or related litigation, which claim was disputed or was reasonably
expected to be disputed as to either validity or amount, is not admissible to prove
liability for or invalidity of a civil claim or its amount or a criminal charge or its
punishment. Evidence of conduct or statements made in compromise negotiations is
likewise not admissible. This rule does not require the exclusion of any evidence actually
obtained during discovery merely because it is presented in the course of compromise
negotiations. This rule also does not require exclusion when the evidence is offered for
another purpose, such as proving bias or prejudice of a witness, negativing a contention
of undue delay, or proving an effort to obstruct a criminal investigation or prosecution;
however, a party may not be impeached by a prior inconsistent statement made in



compromise negotiations.

      FED. R. EVID. 408 is much the same.6 Lest anyone panic, most statements made at
mediation, or in any negotiation, are going to be protected. But it is simply not accurate to say
that nothing said at mediation, no matter what or to whom, will ever show up as evidence.
There will always be exceptions.

Recommendations

      And there are steps that mediators and lawyers can take to ensure maximum confidentiality
of mediation in which they can participate. They should do at least the following:

      1. The Agreement to Mediate. Mediators should include comprehensive covenants of
confidentiality in the mediation agreements they require the parties to sign. They should
consider including a provision making the state or federal court mediation rule applicable to the
case, whether there is an order of reference or not. Lawyers should read the mediation
agreements their clients are asked to sign carefully, and should not hesitate to insert a
confidentiality clause if there isn’t one, or to augment the clause offered by the mediator if
necessary.

      2. Orders of Reference. Lawyers should consider asking the court to enter an order referring
the case to mediation, even if the parties have agreed to mediate without judicial insistence, so
as to obtain the protection offered by the enabling rules.

      3. Care during mediation. The Porter case teaches us that lawyers must be careful about
what they say, and to whom, during mediation. This especially true of what they authorize the
mediator to say to the opposing party, and of what they say, or allow their clients to say, in the
opposing parties presence. While a statement blurted out during mediation may not be
admissible, there is nothing to prevent opposing counsel seeking to elicit the same admission
during a subsequent deposition, or during cross examination at trial.

      Mediators should be careful to disclose only what they are authorized to disclose. The
exceptions to admissibility contained the Rules of Evidence will rarely apply to what is said to
the Mediator, as long as he or she is careful to maintain proper boundaries.

Conclusion

     Mediation has become the jewel in the crown of alternative dispute resolution. It remains a
wonderful tool for the expeditious and economical disposition of cases. But like any other tool, it
should not be used carelessly. Mediators and advocates alike must approach mediation with
preparation and care. An important part of due care for both mediators and advocates is the
taking of appropriate steps to ensure that mediation remains as confidential as the law permits.

 

This essay was written by Robert L. Arrington, with editorial assistance from Richard M. Currie.
Arrington and Currie are both listed as general civil mediators under TENN. S. CT. R. 31, and
are also on the list of court-approved mediators of the United States District Court for the
Eastern District of Tennessee.

1 Porter v. Wyner, 2010 WL 1382368 (Cal. App. 2 Dist.)

2 CALIF. EVID. CODE § 1119(a).

3 28 U.S.C. § 651(b).

4 See, e.g. Tenn. S. Ct. R. 31, § 1; E.D. Tenn. L.R. 16.3; M.D. Tenn. L.R. 16.02; W.D. Tenn. L.R.
16.1.

5 Mediation pursuant to local rules of the federal courts is also presumably subject to the
provision contained in all local rules that the local rules of court do not have the force of law,
and may be modified or waived by the court for good cause shown. See, e.g. E.D. Tenn. L.R.
1.1(b). While it is difficult to imagine any federal judge abrogating mediation confidentiality
whimsically, it would also be inaccurate to say the court lacks authority to do so.

6 (a) Prohibited Uses. Evidence of the following is not admissible on behalf of any party, when
offered to prove liability for, invalidity of, or amount of a claim that was disputed as to validity
or amount, or to impeach through a prior inconsistent statement of contradiction: (1) furnishing
or offering or promising to furnish – or accepting or offering or promising to accept – a valuable
consideration in compromising or attempting to compromise the claim; and (2) conduct or
statements made in compromise negotiations regarding the claim, except when offered in a
criminal case and the negotiations related to a claim by a public office or agency in the exercise
of regulatory, investigative, or enforcement authority. (b) Permitted Uses. This rule does not



require exclusion if the evidence is offered for purposes not prohibited by subdivision (a).
Examples of permissible purposes include proving a witness’s bias or prejudice; negating a
contention of undue delay; and proving an effort to obstruct a criminal investigation or
prosecution.


