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FROM THE EDITOR....

This edition has some great articles and other information. As always, many thanks to
the contributors. We have a new feature in this issue: an Ethical Dilemma. We would like
readers to email me their thoughts as to how they think the dilemma should be handled,
and we may publish in future editions some of those responses (without attribution). We
think this will be of great interest to our readers. If you have any articles or dilemmas
you would like to see appear in a future edition, please contact me. We are always
looking for quality content.

Wearen Hughes
Editor, Dispute Resolutions
whughes@bassberry.com

GREETINGS DISPUTE RESOLUTION SECTION MEMBERS:

A wise person has said that the key to life is to live so that you have no regrets. Ok
folks, here is a chance to live right—come to our annual CLE on April 12, 2012.
"Understanding Conflict: The Why Behind the What.” This program will not only give
many attendees their first glimpse into neuroscience and psychological concepts and
their practical applications in Dispute Resolution, through noted speakers and program
materials, all attendees will learn important, fundamental concepts about conflict theory
and new ways of approaching dispute resolution, whether as attorneys or neutrals.
Details about this six hour program, to be held at the TBA's headquarters in Nashville,
will be forthcoming, but mark your calendars NOW! You won't want to miss this landmark
approach to continuing legal and mediation training.

If you miss what will prove to be a uniquely fascinating, enjoyable and amazing program,
you will most certainly regret it. The mere thought of it burdens my soul. Please ease
this burden for me and avoid this lifetime of regret for yourself. Avoid kicking yourself
for the rest of your days and those you leave behind kicking you after your days. Save
those near and dear to you from crying out in heartfelt sorrow, “If only he/she had gone
to the “Understanding Conflict CLE.” I beseech thee, therefore, get thee to thy CLE, go!
Seek and you will find a contented life my dear colleagues.

Thank Thee.
John Blankenship
john@blankenshiplawoffice.com

ADR CASELAW UPDATE

by Marnie Huff*

Unseemly Race to the Courthouse in Post-Impasse Workers’ Comp Case. Ceildeck
Corporation v. Herbert Ivey, No. M2001-00096-WC-R3-WC (Tenn. November 15, 2011),
involved a race to the courthouse after a Benefit Review Conference (BRC). The
employee, a Dickson County resident, was allegedly injured in Davidson County. The
employee and his employer participated in a BRC, but were not able to settle. The
Workers’ Comp Specialist declared an impasse at 10:27:19 a.m. The employee filed a
Chancery Court complaint in Dickson County at 10:27 a.m. The employer filed its
complaint in Davidson County at 10:28 a.m. Affirming dismissal of the employer's
Davidson County complaint based on the doctrine of prior suit pending, the Court of
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Appeals held the employee had proven that it filed suit after 10:27:19 am, i.e. after the
BRC was deemed exhausted pursuant to Tenn. Comp. R. & R. 0800-2-5-.09. The
employee did not have to prove synchronization of the clocks of the BRC and the
Davidson County Chancery Court Clerk, notwithstanding dicta in S. Cellolose Prod., Inc.
v. Defriese, No. E2008-00184-WC-R#-WC, 2009 WL 152313 (Tenn. Workers Comp. Panel
Jan. 22. 2009). Copy of opinion at
http://www.tba2.org/tba_files/TSC_WCP/2011/ceildeckcorp_111511.pdf.

Issues of First Impression in Arbitration Case. Morgan Keegan & Company, Inc. v.
William Hamilton Smythe, III, Individually; William H. Smythe, IV, Trust U/A/Dtd
12/29/87, William H. Smythe, III, Trustee; and Smythe Children's Trust #2 fbo Katherine
S. Thinnes U/A/Dtd 12/29/87, W2010-01339-COA-R3-CV (Tenn. Ct. App. November 14,
2011) involves a trial court order vacating an arbitration award. The parties arbitrated a
dispute in which the investors claimed the investment company mismanaged their funds.
The investors received a substantial arbitration award. The investment company
petitioned the trial court to vacate the arbitration award, alleging bias of two members
of the arbitration panel. The investor did not file a motion to confirm the award. After a
hearing, the trial court vacated the arbitration award and remanded the case for a
rehearing before another panel of arbitrators. The Court of Appeals dismissed for lack of
appellate jurisdiction. Under the circumstances of the case, the trial court order was not
an order denying confirmation of an arbitration award under Tenn. Code Ann. § 29-5-
319(a)(3). Tenn. Code Ann. § 29-5-319(a)(5) should be interpreted as in Crack Team
USA, Inc. v. American Arbitration Association, 128 S.W.3d 580 (Mo. Ct. App. 2004),
reflecting the majority view of courts on this issue. “Without directing a hearing” in §
29-5-319(a)(5) modifies “[a]n order vacating an award” in the statute. So the trial
court’s order is not included in the statute’s list of appealable orders. With regard to
another issue of first impression in Tennessee, the Court followed the strong majority of
courts holding that an order vacating an arbitration award and remanding for a rehearing
is appealable under the Federal Arbitration Act. With respect to the choice of law issue
in the case, the Court again followed the majority view, finding that the Tennessee
Uniform Arbitration Act’s provision on appealability is a procedural provision applicable
to arbitration cases in state courts and it not preempted by the FAA. Lastly, the Court
declined to exercise its discretion to permit the appeal under TRAP 2. The Court
dismissed the case for lack of subject matter jurisdiction. Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/morgankeegan_111411.pdf.

Proper Procedure Not Followed on Motion to Compel Arbitration. David White v.
Empire Express, Inc. and Empire Transportation, Inc., No. W2010-02380-COA-R3-CV
(Tenn. Ct. App. December 13, 2011) involved a truck lease-purchase agreement. At the
end of the lease, the leasing company refused to transfer title to the truck to the truck
driver, repossessed and sold the truck. The driver filed suit, alleging breach of contract,
conversion, and violation of the Tennessee Consumer Protection Act. The defendants
asserted affirmative defenses of set-off and recoupment, based on the plaintiff's
employment agreement. After a bench trial, the trial court held in favor of the plaintiff
on all of his claims and awarded damages. Based on an arbitration provision in the
employment agreement, it also granted the plaintiff's motion to dismiss and to compel
arbitration of the defendants' affirmative defenses of set-off and recoupment. The trial
court’s order dismissing defenses that it did not allow in the bench trial and compelling
arbitration of the affirmative defenses was contrary to the Tennessee Uniform
Arbitration Act. Tenn. Code Ann. § 29-5-303(d). The trial court should have stayed the
case pending arbitration. Because of the erroneous procedure followed, the trial court
failed to resolve all the rights and liabilities of all the parties. Thus, the case is not final
and appealable under TRAP 3(a). The Court of Appeals did not address the issues raised
on appeal, dismissed the appeal, and remanded with instructions for the trial court to
stay the matter pending arbitration, and then conduct proceedings to determine whether
and to what extent the plaintiff’s damage award is affected by the decision reached in
arbitration. Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/whited_121311.pdf

Trial Court Must Determine Best Interest of Children Notwithstanding Mediated
Agreement on Parenting Issues. Tonya Renee Fletcher v. Glen Allen Fletcher, No.
M2010-01777-COA-R3-CV (Tenn. Ct. App. September 26, 2011) is a post-divorce appeal
involving parenting issues that were mediated. At the mediation, the parties signed an
agreed parenting plan. The next day, the mother repudiated the agreement. The father
filed a motion to enforce the mediation agreement. The mother requested an
evidentiary hearing on whether the mediated parenting plan was in the best interest of
the children. Declining to hear any evidence and citing Barnes v. Barnes, 193 S.W.3d 495
(Tenn. 2006), the trial court found that the mediated parenting plan was a valid,
enforceable contract. It entered an order enforcing the mediated parenting plan.
Reversing that decision, the Court of Appeals held that the trial court used the wrong
legal standard when it applied contract analysis to the mediated parenting plan. It
remanded the case for an evidentiary hearing on the best interest of the minor children.
The trial court cannot delegate a determination of the best interests of the children. See
Tenn. Code Ann. § 36-6-106(a) (2010); T.C.A. § 36-6-401(a) (2010); Tuetken v. Tuetken,
320 S.W.3d 262 (Tenn. 2010); Greer v. Greer, No. W2009-01587-COA-R3-CV, 2010 WL
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3852321 (Tenn. Ct. App. Sept. 30, 2010). Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/fletchert_092711.pdf

Settlement Announced in Court Enforced. In Kimberlie Lois Edmonson v. Terry Lynn
Wilson, No. E2010-02215-COA-R3-CV (Tenn. Ct. App. December 9, 2011), the plaintiff
sued for breach of an alleged partnership agreement. Before trial, the parties settled.
After counsel announced the agreement in court by counsel, the plaintiff refused to
honor the agreement. Denying the defendant’s subsequent motion to enforce the
agreement, the trial court conducted a bench trial and held for the plaintiff. Reversing
on appeal, the Court held that the trial court should have enforced the settlement
agreement. The plaintiff waived a new issue raised on appeal that her attorney lacked
authority to settle the case. Copy of opinion at
http://www.tba2.org/tba_files/TCA/2011/edmonsonl_120911.pdf
_________________________
* Marnie Huff is past Chair and currently serves on the Executive Council of the TBA
Dispute Resolution Section. She also serves on the elected Council of the ABA Section of
Dispute Resolution and chairs the Section’s Membership Committee. She is an
independent mediator, arbitrator and workplace conflict management consultant in
Nashville. Her website is at www.MargaretHuffMediation.com.

ENEWS

As reported in TBAtoday on 11-22-11, Mediation fails in ACLU, school lawsuit “Attempts
to resolve a federal lawsuit filed by the American Civil Liberties Union (ACLU) against the
Sumner County Board of Education through mediation have failed. The ACLU has accused
the board of promoting Christianity at several schools in the district. Both sides met with
U.S. Magistrate Judge Juliet Griffin on Oct. 28 but failed to reach a settlement. U.S.
District Judge Kevin Sharp, who will oversee the trial, has set the case for June 2012,
but has not decided yet whether it will be a bench or jury trial.” A link to the
Tennessean article is at
http://www.tennessean.com/article/20111121/HENDERSONVILLE01/311210065/Mediation-
fails-ACLU-school-board-lawsuit?odyssey=tab|topnews|text|Gallatin

ETHICAL DILEMMA NO. 1

Facts: You are the mediator in a court ordered Rule 31 mediation. The dispute concerns
a hotel owned by the Plaintiff and built by Defendant. In the parties’ standard industry
form contract there is a mutual waiver of consequential damages. Loss of income and
damage to reputation, etc… are listed as examples of the types of damages that are
waived. Plaintiff has sued for breach of contract based on its claims that defective
construction has caused water to infiltrate the building, resulting in costly damage to
interiors and furnishings in the hotel. Plaintiff also claims that an entire floor had to be
shut down, resulting in a significant loss of income and business reputation. In Plaintiff’s
$1,000,000 claim, $750,000 is for lost revenue and damage to business reputation. In
caucus with the Plaintiff, the mediator, being familiar with the consequential damages
waiver provision, is informed by Plaintiff’s counsel that Plaintiff and Plaintiff counsel are
aware that the waiver will bar its recovery of the lost income and reputation claims. But
they are also aware that the Defendant and its counsel are obviously unfamiliar with the
waiver provision and/or have overlooked it, and have not asserted that defense.
Accordingly, Plaintiff’s counsel expressly directs the mediator not to disclose this fact to
the other party, as the Plaintiff wants to use the waived damages to enhance its
negotiating position.

Consideration:
TENNESSEE RULES OF PROFESSIONAL CONDUCT
RULE 2.4: LAWYER AS A DISPUTE RESOLUTION NEUTRAL

(c) While serving as a dispute resolution neutral, a lawyer shall:
(5) as between the parties to the dispute, treat all information obtained in an individual
caucus with a party or a party’s lawyer as if it were information related to the
representation of a client protected by Rules 1.6 and 1.8(b);

RULE 1.6: CONFIDENTIALITY OF INFORMATION
(a) A lawyer shall not reveal information relating to the representation
of a client unless:
(1) the client gives informed consent;
(2) the disclosure is impliedly authorized in order to carry
out the representation; or
(3) the disclosure is permitted by paragraph (b) or required
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by paragraph (c).

RULE 1.8: CONFLICT OF INTEREST:
CURRENT CLIENTS: SPECIFIC RULES
(b) A lawyer shall not use information relating to representation of
a client to the disadvantage of the client, unless the client gives
informed consent, except as permitted or required by these Rules.

TENNESSEE SUPREME COURT RULE 31, APPENDIX A: STANDARDS OF PROFESSIONAL
CONDUCT FOR RULE 31 NEUTRALS:
Section 7. Confidentiality
(b) When Disclosure Permitted. A Neutral conducting a Rule 31 Mediation shall keep
confidential from the other parties any information obtained in individual caucuses unless
the party to the caucus permits disclosure.

Question: What do you do?
Please email your responses to whughes@bassberry.com. They may appear (without
attribution) in a future newsletter.

MEDIATION: HOW CONFIDENTIAL IS CONFIDENTIAL?

An Illustrative Case

     Mediators and lawyers alike assure the participants that what is said at mediation is
confidential, and won’t come back to haunt them in the case being mediated, should it
not settle, or in another case.

     But a recent case from California illustrates that such a sweeping generalization is
not justified. In Porter v. Wyner1, Deborah Porter sued her lawyers, Wyner & Tiffany,
alleging breach of promises they had made to her during mediation. In the underlying
case, Porter and her husband sued a California school district and the state department
of education for failure to provide an appropriate education for their autistic son. Mrs.
Porter evidently acted as her own paralegal in the case. At mediation, Wyner & Tiffany
allegedly promised Porter they would pay her for her services as a paralegal out of the
portion of the proposed settlement allocated for their attorneys’ fees. When the
payment did not materialize, the Porters sued their lawyers.

      At trial, the court admitted the plaintiffs’ testimony about their lawyers’ promises
at mediation, over objection that the evidence was inadmissible under the state’s
statutory exclusion of statements made at mediation.2 The jury returned a verdict for
the Porters, but the trial judge granted a new trial, holding that he had allowed the
testimony in error. The California Court of Appeals overturned the order for a new trial
and reinstated the jury verdict. The applicable statute, the court concluded, was never
intended to apply to disputes between litigants and their counsel.

      This holding has since been reversed, in another case raising much the same issue.3

In the subsequent case, the California Supreme Court held that the applicable statute
makes everything about mediation confidential, and that if there are to be exceptions,
the legislature will have to make them.

      Well, these are California cases, governed by a California statute. What about
mediation in Tennessee?

Mediation in Tennessee

       Court annexed mediation in Tennessee state courts is governed by Tenn. S.Ct. R.
31. Section 7 of Rule 31 says this about the confidentiality of statements made at
mediation:

Evidence of conduct or statements made in the course of Rule 31 ADR Proceedings
and other proceedings conducted pursuant to an Order of Reference shall be
inadmissable to the same extent as conduct or statements are inadmissable under
Tennessee Rule of Evidence 408.

      Court annexed mediation in federal court is governed by the local rules of the
referring district court.4 For example, E. D. Tenn. L. R. 16.4(h) says the following about
mediation confidentiality:

The Mediation Conference and all proceedings relating thereto, including
statements made by any party, attorney, or other participant, are confidential
and are inadmissable to the same extent as discussions of compromise and
settlement are inadmissable under Federal Rule of Evidence 408. Mediation
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proceedings may not be reported, recorded, placed into evidence, or made
known to the Presiding Judge, or construed for any purpose as an admission
against interest. Mediators shall not divulge the details of information imparted
to them in confidence in the course of Mediations without the consent of the
parties, except as otherwise may be required by law.

      Reading the applicable rules gives rise to some immediate conclusions. First, they
apply only to “court annexed” mediation, in which the parties participate in mediation
pursuant to a court order of reference.5 But many, probably most, mediations are done
pursuant to agreement, with no court order at all. Secondly, the evidentiary exclusion of
statements made at mediation is tied to the Rules of Evidence, specifically, Rule 408, in
both federal and state proceedings.6

      So what do the rules of evidence say about statements made while negotiating a
settlement? Tenn. R. Evid. 408 says the following:

Evidence of (1) furnishing or offering to furnish or (2) accepting or offering to
accept a valuable consideration in compromising or attempting to compromise a
claim, whether in the present litigation or related litigation, which claim was
disputed or was reasonably expected to be disputed as to either validity or
amount, is not admissible to prove liability for or invalidity of a civil claim or its
amount or a criminal charge or its punishment. Evidence of conduct or
statements made in compromise negotiations is likewise not admissible. This rule
does not require the exclusion of any evidence actually obtained during discovery
merely because it is presented in the course of compromise negotiations. This
rule also does not require exclusion when the evidence is offered for another
purpose, such as proving bias or prejudice of a witness, negativing a contention
of undue delay, or proving an effort to obstruct a criminal investigation or
prosecution; however, a party may not be impeached by a prior inconsistent
statement made in compromise negotiations.

      Fed. R. Evid. 408 is much the same.7 Lest anyone panic, most statements made at
mediation, or in any negotiation, are going to be protected. But it is simply not accurate
to say that nothing said at mediation, no matter what or to whom, will ever show up as
evidence. There will always be exceptions.

Recommendations

      And there are steps that mediators and lawyers can take to ensure maximum
confidentiality of mediation in which they can participate. They should at least take the
following steps:

1. The Agreement to Mediate. Mediators should include comprehensive covenants
of confidentiality in the mediation agreements they require the parties to sign.
They should consider including a provision making the state or federal court
mediation rule applicable to the case, whether there is an order of reference or
not. Lawyers should read the mediation agreements their clients are asked to sign
carefully, and should not hesitate to insert a confidentiality clause if there isn’t
one, or to augment the clause offered by the mediator if necessary.

2. Orders of Reference. Lawyers should consider asking the court to enter an
order referring the case to mediation, even if the parties have agreed to mediate
without judicial insistence, so as to obtain the protection offered by the enabling
rules.

3. Care During Mediation. The Porter case teaches us that lawyers must be
careful about what they say, and to whom, during mediation. This is especially
true of what they authorize the mediator to say to the opposing party, and of
what they say, or allow their clients to say, in the opposing parties’ presence.
While a statement blurted out during mediation may not be admissible, there is
nothing to prevent opposing counsel seeking to elicit the same admission during a
subsequent deposition, or during cross examination at trial.

      Mediators should be careful to disclose only what they are authorized to disclose.
The exceptions to admissibility contained in the Rules of Evidence will rarely apply to
what is said to the Mediator, as long as he or she is careful to maintain proper
boundaries.

Conclusion

      Mediation has become the jewel in the crown of alternative dispute resolution. It
remains a wonderful tool for the expeditious and economical disposition of cases. But
like any other tool, it should not be used carelessly. Mediators and advocates alike must
approach mediation with preparation and care. An important part of due care for both
mediators and advocates is the taking of appropriate steps to ensure that mediation



remains as confidential as the law permits.

1Porter v. Wyner, 2010 WL 1382368 (Cal. App. 2 Dist.)
2Calif. Evid. Code § 1119(a).
3Cassel v. Superior Court, 51 Cal. 4th 113; 244 P.3d 1080 (2011).
428 U.S.C. § 651(b).
5See, e.g. Tenn. S. Ct. R. 31, § 1; E.D. Tenn. L.R. 16.3; M.D. Tenn. L.R. 16.02; W.D.
Tenn. L.R. 16.1.
6Mediation pursuant to local rules of the federal courts is also presumably subject to the
provision contained in all local rules that the local rules of court do not have the force
of law, and may be modified or waived by the court for good cause shown. See, e.g.
E.D. Tenn. L.R. 1.1(b). While it is difficult to imagine any federal judge abrogating
mediation confidentiality whimsically, it would also be inaccurate to say the court lacks
authority to do so.
7(a) Prohibited Uses. Evidence of the following is not admissible on behalf of any party,
when offered to prove liability for, invalidity of, or amount of a claim that was disputed
as to validity or amount, or to impeach through a prior inconsistent statement of
contradiction: (1) furnishing or offering or promising to furnish – or accepting or offering
or promising to accept – a valuable consideration in compromising or attempting to
compromise the claim; and (2) conduct or statements made in compromise negotiations
regarding the claim, except when offered in a criminal case and the negotiations related
to a claim by a public office or agency in the exercise of regulatory, investigative, or
enforcement authority. (b) Permitted Uses. This rule does not require exclusion if the
evidence is offered for purposes not prohibited by subdivision (a). Examples of
permissible purposes include proving a witness’s bias or prejudice; negating a contention
of undue delay; and proving an effort to obstruct a criminal investigation or prosecution.
_________________________
This essay was written by Robert L. Arrington, with editorial assistance from Richard M.
Currie. Arrington and Currie are both listed as general civil mediators under Tenn. S. Ct.
R. 31, and are also on the list of court-approved mediators of the United States District
Court for the Eastern District of Tennessee. The alternative dispute resolution team of
WILSON WORLEY, which also includes Katherine W. Singleton, a family mediator listed
under Rule 31, is available to assist as neutrals with your clients’ ADR needs.

MANDATORY EMPLOYMENT ARBITRATION PLANS - ARE THEY
RIGHT FOR YOUR CLIENT?

Introduction

The expansion of arbitration of employment disputes represents a revolutionary change in
the landscape of dispute resolution. The combination of rising levels of litigation in the
employment area and the Supreme Court's renewed support of the use of arbitration to
resolve statutory claims produced a perfect storm of incentives for employers to adopt
arbitration agreements as mandatory terms and conditions of employment. Advocates
and critics have fiercely debated the question of whether the growth of arbitration
represents a more efficient and equitable mechanism for resolving disputes that would
otherwise clog the courts, or an imposition of a mandatory arbitration mechanism on
unwitting employees that undermines the statutory rights designed to protect them.
These debates achieved a new intensity with the consideration by Congress of the
proposed Arbitration Fairness Act (AFA), which would have effectively barred mandatory
predispute agreements to arbitrate employment and consumer claims. However, that
legislation died in the previous Congress and is not likely to resurface given the current
political climate.

Employment arbitration grew dramatically in the wake of Gilmer v. v. Interstate/Johnson
Lane, 500 U.S. 20 (1991). The proportion of workers covered by nonunion employment
arbitration procedures now likely exceeds those covered by union representation. Indeed,
recent estimates suggest that for perhaps a third or more of nonunion employees,
arbitration, not litigation, is the primary mechanism of access to justice in the
employment law realm. Yet, our empirical knowledge of the nature of this system
remains minimal at best.

The data on employment arbitration in this article are based on filings required under
California state law. Under the California Civil Procedure Code, organizations that
provide arbitration services within the state (such as American Arbitration Association or
“AAA”) are required to make available to the public certain prescribed information on
arbitration cases administered by the service provider that involve consumers. This
statute applies to employment arbitration cases that are initiated under employer-
promulgated agreements, as opposed to under individually negotiated agreements. The



statistics in this article are based on filings made by the AAA under the California
statute, but are based on AAA’s national statistics from 2003 to 2007.

During this period, there were a total of 5,592 cases brought under employer-
promulgated plans. Of these, 1,647 were employment mediation cases administered by
the AAA. Of the remaining 3,945 employment arbitration cases, 1,213 cases resulted in
awards, with the remainder of the cases being settled (2,328) or withdrawn (404) prior
to the award stage. There are statistics on key measures such as employee win rates,
award amounts, arbitrator fees, and length of time to process cases.

Arbitration Outcomes

Win Rates. One of the most basic questions in arbitration is who wins? To answer this
question, it is necessary to make decisions about how to classify an employee “win.”
Using a broad definition of an employee win as including any case in which some award
of damages, however small, is made in favor of the employee, the employees in the AAA
filings won 260 of the 1,213 cases that terminated in an award, corresponding to an
employee win rate of 21.4 percent. Most observers would agree that this percentage
contrasts favorably to litigation for employers, at least for those cases which actually
proceed to a verdict.

Award Amounts. As indicated above, there were 260 awards in which the employee
received some amount of monetary damages. Among these cases, the median amount of
damages awarded was $36,500 and the mean award was $109,858. The high mean
compared to the median reflects the skewed nature of the distribution of arbitration
awards, with a small number of large awards producing a high average outcome.

Time to Resolution. One area in which arbitration is widely considered to hold an
advantage compared to litigation is in producing more timely resolution of claims. This is
clearly a generally desirable feature of a dispute resolution procedure in that it reduces
costs, provides quicker certainty in outcomes, and reduces the detrimental effect of the
passage of time on the ability to fairly try cases. Analysis of the AAA filings data
indicates that time to hearing in employment arbitration is substantially faster than in
litigation. The mean time to disposition for an employment arbitration case that resulted
in an award was 361.5 days. Put alternatively, the time it takes to obtain a resolution
after a hearing is about half as long in arbitration as in litigation based upon most
studies.

This is a substantial advantage for arbitration. In a comparison, however, it is also
important to recognize that most cases in both litigation and arbitration are settled
before a final hearing. Although this reduces the typical time to resolution in litigation,
this is also true in arbitration. Among employment arbitration cases that were settled
prior to an award, the mean time to disposition was 284.4 days.

Arbitration Fees. A frequent criticism of employment arbitration is that arbitrators and
service providers charge fees, which may be substantial, whereas filing fees for access
to the courts are small by comparison. A major concern is that arbitration fees imposed
on employees through employer-promulgated arbitration agreements will create a barrier
preventing employee access to a forum for enforcing their statutory rights. The AAA
filings include data on arbitrator fees charged in the cases. Among all employment
arbitration cases, the median fee charged was $2,475 and the mean fee charged was
$6,340. However, this includes cases that were settled prior to a final hearing, where
fees charged may have related only to the initial filings, case management conferences,
and any preliminary motions. Among the cases that resulted in a final award following a
hearing, the median fee charged was $7,138 and the mean fee charged was $11,070.
Among these cases, the employer paid all arbitration fees 97 percent of the time,
indicating that the employer-pays rule is generally utilized in AAA employment
arbitration plans.

Plaintiff Salary Levels. The AAA filings data include information on plaintiff salary levels.
In accord with the California Code filing requirements, the AAA data classify plaintiff
salaries into three categories: $0–$100,000; $100,001–$250,000; and $250,001 or greater.
Although there is a relatively high frequency of missing data on this variable due to the
failure of the parties to provide this information, plaintiff salary levels are included for
1,538 cases. For plaintiffs in these cases, 1,267 or 82.4 percent had salaries under
$100,000, 214 or 13.9 percent had salaries between $100,001 and $250,000, and 57 or
3.7 percent had salaries over $250,001. These data indicate that the large majority of
the plaintiffs in AAA employment arbitration cases had relatively modest salary levels.

How does plaintiff salary level relate to prospects for success in employment arbitration?
Both employee win rates and award amounts are positively related to salary levels in
employment arbitration. Whereas the employee win rate was 22.7 percent among
plaintiffs with salary levels below $100,000, this win rate rises to 31.4 percent for
plaintiffs with salary levels between $100,001 and $250,000, and to a win rate of 42.9
percent for plaintiffs with salary levels over $250,001. Similarly, whereas for plaintiffs



with salary levels below $100,000 the mean award amount was $19,069 (including zero
damage award cases), for plaintiffs with salary levels between $100,001 and $250,000,
the mean award amount was $64,895, and for plaintiffs with salary levels over $250,001,
the mean award amount was $165,671.

Conclusion

Certainly, these statistics would tend to suggest economic advantages to an employer-
promulgated arbitration plan for employees, although it is recognized that many counsel
have policy, principle, and practical concerns with their utilization. Of course, one area
that is lacking from these statistics is how legal fees in arbitration compare relative to
attorney fees in litigation, which could definitely have an impact on that decision. Only
with a full analysis of all these factors should one enter into implementation of such a
plan, although it is hoped that the above discussion can assist in that process.

_________________________

Mark C. Travis is a member of the Labor & Employment Law, and Dispute Resolution
Sections of the American and Tennessee Bar Associations, and is a past chair of the
latter. He serves as the Director of the Tennessee Labor-Management Center and serves
on the neutral panels of the Equal Employment Opportunity Commission, the American
Arbitration Association, the Federal Mediation and Conciliation Service, and the
Financial Industry Regulatory Authority. He can be reached at mtravis@travisadr.com.

A REVIEW OF FORREST "WOODY" MOSTEN'S SEMINAR

     This last month (September 9–10, 2011) I attended the Midwest Mediation Conference
in Indianapolis, Indiana. The Indiana Association of Mediators (“IAM”) sponsored the
conference, which featured Forrest “Woody” Mosten. I promised my colleagues here in
Tennessee that I would prepare a summary of Mr. Mosten’s key points and share them.
Thus, this article sets out some of what I learned from Mr. Mosten — as filtered by me,
of course. As one would expect, what I believe I heard Mr. Mosten say may very well be
surrounded by my own observations on occasion.

     For those of you who are unfamiliar with Mr. Mosten, he is (as his biography from the
Midwest Mediation Conference stated) “. . . an internationally recognized expert on
mediation and the author of numerous books on mediation.” Mr. Mosten also teaches
mediation at the UCLA School of Law and instructs students at the Pepperdine School of
Law in Pepperdine’s dispute resolution program. And though some may earn similar
credentials without exhibiting a concomitant predilection for teaching others, let me set
the record straight at the outset: Mr. Mosten is a truly gifted teacher. He possessed an
admirable ability to atomize his points, allowing us to reflect on those points, and to
step back and comment on what we had learned.

     He covered many different points in two full days; I have selected some of the
highlights. Other attendees who read this may ask, “But you left out this great point!”
And they would be right: My list is incomplete and intentionally brief. With that said,
here goes:

I. The Business of Mediation

     Mosten suggests that each mediator should develop his own “peacemaker signature,”
reflecting your own unique approach to mediation that differentiates you from others in
the field. In fact, his “signature process” is the fundamental concept throughout two of
his books: Mediation Career Guide and Collaborative Divorce Handbook. In addition, he
has a “peacemaker” self-survey focusing on the following areas: 1) your current
marketing practice, 2) the components of your practice, 3) financial and strategic
planning, 4) management of your practice, 5) client education, and 6) how to improve
your skills and practice through training.

     He views his role as an equal partner with his clients and emphasizes four things: 1)
he is accessible, 2) it’s important to him to help his clients save money, 3) he’s
committed to helping them stay out of court, and 4) he’s committed to “knowing his
stuff” and mastering the details before mediation. Mosten also maintains a “client
library” at his office for parties to use so that they have the chance to review
information about mediation (and, in particular, information about collaborative law)
beforehand.

     Although he lists a number of personal attributes for mediators, Mosten emphasized
patience and the ability to adapt. He stressed that there are several approaches to
mediation depending on the situation, and that a good mediator adapts to a situation
instead of dogmatically insisting upon one style. Mosten also pointed out that, to be
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effective, mediators must stop riding two horses —mediator and lawyer. As he put it,
“Are you just a lawyer dressed up in peacemaker clothes?” Well, I got his point!

     Also, Mosten recommended “unbundling” as a business practice. Mosten stated that
“unbundling” is also known as “limited scope representation” or “discreet task
representation.” Essentially, it’s an agreement between the client and lawyer to limit
the scope of services that the lawyer renders. In his view of unbundling, “The client is in
charge of selecting one or several discreet lawyering tasks contained within the full
service package.” For a more in-depth discussion of unbundling, see Mosten’s article in
the July–August 2003 Law Practice Management magazine.

II. The Mediator as an Artist

     Mosten — borrowing, he said, ideas from a book by Lange and Taylor — encourages
that mediators need to transition from a mediator “apprentice” to an “artist”:

Apprentice: unconscious incompetence
Novice: conscience incompetence
Practitioner: conscience competence
Artist: unconscious competence

     The idea, of course, is that we need as much training and experience as possible to
get to the highest level — that of a mediator artist. Along these lines, Mosten strongly
recommends that mediators form “study groups,” encouraging mediators to expand their
knowledge and tools of the profession.

III. Before the Mediation

     Mosten spends a great deal of time and effort working with parties and/or their
attorneys before mediation. No longer is it the day when everyone walks into mediation
with a blank sheet and tries to settle things from scratch. Mosten refers to his pre-
mediation work as “private planning” — and he does a lot of it.

     Part of his planning is working with parties and/or their lawyers to design the process
itself. And to our collective surprise, he requests that lawyers sign a “disqualification
agreement.” That is, he requires the attorneys involved in the mediation process to
agree not to litigate. Of course, most in the audience thought that this was solely in
regard to his “collaborative practice.” But Mosten stated that he encourages
disqualification agreements in all of his cases. Some sign; some don’t. But I gathered
that Mosten believes mediators should use disqualification agreements in all types of
mediations.

     Mosten also generally uses a hybrid between the “American” and “Australian” models
of mediation. In the Australian model, as I understood it, the mediator works in private
meetings with each party until the parties are ready to meet in joint session. Obviously,
the American model typically involves the parties meeting jointly with the mediator at
the outset. But in the Australian model, the mediator learns the facts of the case during
the private session and helps the clients prepare for the negotiations by gathering up
necessary information. Mosten stated that a major benefit of holding private sessions
first is for the mediator to start playing the role of reality agent “. . . testing each
side’s position with legal information, research findings, and practicality.”

IV. Orientation

     During the orientation, as I understood his comments, Mosten looks for commonality
in objectives between the parties. Again, he works with lawyers and parties beforehand
so that all can understand exactly how the mediation will proceed — openings, private
caucus, etc. Again, his emphasis is on the mediator and parties helping design the
process.

     During the opening, Mosten suggests discussing what he expects of a party who
considers “walking away.” He lets them know that the door is always open, but he asks
them to discuss with him the following before they walk out: 1) Why they want to walk
out the door? 2) What’s outside the door that makes it better?

V. During the Mediation

     If mediation will last for more than a day, Mosten provides at the end of the day’s
session a summary list of key points as to what was accomplished versus what’s left
open, and makes it available to the parties for their study and review.

     Mosten pointed out that it takes most people years to get into conflict but now we,
as mediators, are expected to assist them in resolving that conflict in a short time. In
order to do so, Mosten says that it’s necessary to create “Agreement Readiness”
between the parties. Part of getting parties agreement ready involves moving them away



from narrow litigation issues to a broader discussion:

1) litigation issues — narrow
2) business interests — narrow
3) personal/professional, relational interests — broader
4) community interests — broader still

The question is, “How do you move the parties forward?” This, again, is where Mosten
emphasized patience and stepping back from the old ways of conflict and moving toward
resolution in “baby steps.”

     One key to obtaining agreement readiness is using what Mosten calls “De-positioning
with self-interest.” To “de-position” even the most entrenched party, he suggests three
things: 1) Accurately restating the party’s position; 2) Asking the party if a judge
accepted their position, how would that benefit them? 3) Listing all of the benefits —
squeezing every possible benefit dry and, if necessary, helping the party by suggesting
benefits they may not have thought of. The whole idea is to exhaust the concept of
benefits from the client’s position. Then the mediator may restate and summarize the
benefits stated by the client, asking if an ultimate settlement addressed each of these
concerns, would the party consider settling on this basis?

     The benefit of intervening in this way is that it helps the parties feel heard and the
mediator gains trust. In addition, it assists the mediator in beginning to create a list of
priorities. (During the discussion, I pointed out that this “de-positioning” appeared to me
to be getting at the parties’ BATNA. Mosten pointed out that he does not use BATNA, but
uses BATMA instead: “The Best Alternative to a Mediated Agreement.”) Obviously,
helping the parties in a mediation analyze their “BATMA” helps the parties understand
their case’s value and uses that as a benchmark for negotiations.

     Mosten also addressed what happens when faced with the “rubicon” — i.e. impasse.
He shared his “late-stage strategies” to keep the parties from walking out the door. He
tells parties that they have a choice of either going to trial or attempting to press on to
try to resolve the matter. He also uses a technique (which he emphasized throughout
the training) to always ask the parties for their permission before making a suggestion.
For example, “I have some ideas. Do you want to hear them?” He also pointed out that
when he talks about an agreement with a party, he asks them, “Is this an agreement you
can live with?” If they can’t live with it, he keeps talking. (I noted that he did not say,
“Win Win.”)

These are the steps that Mosten suggests for setting up a mediator’s proposal:

1. Describe the status of negotiations
2. Detail the areas of agreement between the parties
3. Discuss the open issues
4. Get confirmation from the parties as to whether your description of areas of
agreement and disagreement is correct
5. Discuss whether there are any other facts or information needed to bridge the
gap
6. Ask the parties and counsel if they would like to hear a mediator’s proposal,
and if so, are they ready to hear the proposal
7. Emphasize that a mediator’s proposal is an attempt to meet the interests and
concerns as developed throughout the mediation.
8. Then, the Mediator provides a specific proposal as to each issue.
9. Lastly, he has each party sign off on the entire mediator’s proposal without
change. Otherwise, he suspends the mediation.

     Mosten suggests that our job as mediators is to listen and respond. One of our
responses is to reframe. For Mosten, reframing can involve one of five areas: 1)
reframing the facts; 2) reframing the agenda items; 3) reframing the legal assertions; 4)
reframing emotions; and, 5) reframing the proposals. In addition, of course, he
emphasized that if you had to sum up the “one-word response” of a mediator, it would
always be the one-word question, “Why?” You have to get beyond the position to the
real problem and to the interests of the parties.

     Throughout the seminar, it was obvious that Mosten was emphasizing the four ethical
pillars a mediator must be aware of: 1) self-determination; 2) impartiality; 3)
confidentiality; and 4) competence.

 

VI. What did the Attendees learn?

     Mosten asked for a “scribe” to list ideas that the attendees had learned. My notes
are incomplete, but here is a partial list of what the attendees stated they learned:



1. To use pre-mediation conferences;
2. Advertise that you can perform discreet tasks — “unbundling”;
3. To utilize the de-positioning process during the mediation;
4. To consider disqualification agreements;
5. One size does not fit all. There’s more than one way to mediate a given
situation;
6. Competence is a hallmark for the mediator;
7. Always ask for permission to suggest an idea rather than just telling them;
8. That early resolution of cases is the trend;
9. To think about your philosophy of practice: What is your signature? 
10. To get a board of directors for your practice;
11. To get synergy with other professionals.

Also, many more not included here.

VII. Peacemaking Pledge

     Mosten ends his seminar requesting that the parties consider signing a “Peacemaker’s
Pledge.” What a great way to end two days of learning about creating peace!

VIII. Finally, thanks for the invite, IAM.

     A big “Thank You!” to the IAM for their Hoosier hospitality — you made this
“Volunteer” feel right at home!

Stephen L. Shields
sshields@jsyc.com

TBA DISPUTE RESOLUTION SECTION'S ANNUAL SEMINAR

For an innovative CLE, block out Thursday, April 12, 2012 for the TBA Dispute Resolution
Section's Annual Seminar, "Understanding Conflict: Neuroscience and Psychological
Concepts and Their Practical Applications in Dispute Resolution." With noted speakers and
program materials, attendees will hear about conflict theory and new ways of
approaching dispute resolution, whether as attorneys or neutrals. Details about this six
hour program, to be held at the TBA's headquarters in Nashville, will be forthcoming.
You won't want to miss this landmark approach to continuing legal and mediation
training.

Kenneth M. Jackson
kenjaxlaw@comcast.net
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