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abandonment by engaging in conduct prior to incarceration showing a wanton disregard for
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its findings, by clear and convincing evidence, that (1) Father had abandoned the Children

by willfully failing to support them and (2) Father had abandoned the Children by engaging

in conduct prior to his incarceration exhibiting a wanton disregard for the welfare of the

Children.  The court further found, by clear and convincing evidence, that termination of

Father’s parental rights was in the Children’s best interest.  Father has appealed.  Although

we reverse the trial court’s finding regarding the ground of abandonment for willful failure

to support for lack of adequate evidence, we affirm the judgment of the trial court
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OPINION

I.  Factual and Procedural Background

Father is a parent of three minor children who were the focus of this proceeding:

Donte N., now age eight; Annastasia, now age seven; and Gage, now age six.  The Children

were removed from the custody of Father and their mother, Brandi N.  (“Mother”), in July1

2007 and placed in foster care.  Mother was incarcerated at that time, and Father stipulated

to a finding of dependency and neglect, stating that he could not care for the Children.  A

permanency plan was developed with Father and ratified by the court, requiring Father to (1)

maintain stable employment; (2) obtain a valid driver’s license and proof of insurance; (3)

complete an alcohol and drug assessment and follow all recommendations; (4) submit to

random drug screens; (5) resolve all legal problems and comply with his probation; (6) attend

parenting training; and (7) obtain and maintain safe, stable housing for six months.  Father

admitted that he knew of these requirements but did not complete them. 

In April 2008, Father was arrested in Tennessee on driving-related charges.  He

moved to Ohio thereafter, apparently without resolving the pending criminal charges in this

state.  The Children were placed in the custody of Father’s parents in December 2008.  In

2009, Father was arrested in Ohio and charged with theft and intimidation of a victim.  He

pled guilty to those charges and was placed on probation.  As a condition of his probation,

Father was not to leave the state of Ohio.  Nonetheless, Father admitted to multiple violations

during the term of his probation, including an incident in May 2011 when he left Ohio to

travel to Tennessee for his father’s funeral.  This was the only occasion that he visited with

the Children during the entire period the Children were removed from Father’s custody.

Father returned to Ohio and was charged with probation violations for leaving the

state and also for failing a drug screen.  Consequently, he served two days in jail followed

by a return to probation.  In December 2011, the Children were removed from the custody

of the paternal grandmother for her failure to protect them.  DCS alleged that Annastasia was

sexually abused by her paternal uncle, who also resided in the grandmother’s home.  The

Children also reported physical abuse by this uncle.  At that time, both the grandmother and

DCS were unaware of Father’s whereabouts.  The Children were returned to foster care.

Father was again arrested in Ohio on January 27, 2012, and charged with

inappropriate sexual contact with two minors.  Father pled no contest to these charges and

  Mother’s parental rights were terminated in a separate proceeding.1
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was sentenced to one year in jail.  When DCS subsequently learned of Father’s incarceration, 

he was served with the instant petition seeking termination of his parental rights in November

2012.  During October 2012, Father wrote a letter to the DCS case manager, stating that he

would be released from jail in January 2013 and intended to return to Tennessee and “work

diligently to obtain rightful custody of my children.”  The case manager stated that this was

the only communication she ever received from Father.  Father responded in like manner to

the termination petition by sending correspondence to the trial court, asking that the trial be

delayed until after his release date of January 26, 2013, so that he could attend.  The trial date

was accordingly scheduled for April 23, 2013.

As Father failed to appear on the appointed date of trial, his parental rights were

terminated by the court.  The decree states that Father incurred new criminal charges in Ohio

in April 2013 and was returned to jail upon receiving a 360-day sentence.  As noted by the

trial court, Father had not contacted his attorney, the court, nor DCS.  Attempts to contact

him on the morning of trial were unsuccessful.  Father’s counsel thereafter filed a motion

seeking a new trial.  The trial court granted the request, scheduling a new trial date of July

1, 2013.  

On the July 1, 2013 trial date, Father was still incarcerated but participated in the

hearing by telephone.  Father admitted that he did not return to Tennessee upon his release

from incarceration in January 2013.  He instead remained in Ohio, residing in a homeless

shelter.  According to Father, he was attempting to rebuild his life.  Father was arrested on

April 6, 2013, after he incurred new criminal charges of interfering with custody (involving

a minor), criminal trespass, and receiving stolen property.  Father pled guilty to two of the

three charges and was sentenced to two consecutive 180-day sentences.  

Following the trial in the instant action, the trial court granted the petition to terminate

parental rights upon its findings, by clear and convincing evidence, that (1) Father had

abandoned the Children by willfully failing to support them and (2) Father had abandoned

the Children by engaging in conduct prior to his incarceration exhibiting a wanton disregard

for the welfare of the Children.  The court further found, by clear and convincing evidence,

that termination of Father’s parental rights was in the Children’s best interest.  Father timely

appealed.  

II.  Issues Presented

Father presents the following issues for our review, which we have restated slightly:

1. Whether there was clear and convincing evidence to support termination of

Father’s parental rights on the statutory ground of abandonment by failure to
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support the Children.

2. Whether there was clear and convincing evidence to support termination of

Father’s parental rights on the statutory ground of abandonment by engaging

in conduct prior to incarceration that demonstrates a wanton disregard for the

welfare of the Children.

3. Whether there was clear and convincing evidence to support termination of

Father’s parental rights on the statutory ground of persistence of the conditions

causing the Children’s removal.

4. Whether there was clear and convincing evidence to establish that the

termination of Father’s parental rights was in the best interest of the Children.

III.  Standard of Review

In a termination of parental rights case, this Court has a duty to determine “whether

the trial court’s findings, made under a clear and convincing standard, are supported by a

preponderance of the evidence.”  In re F.R.R., III, 193 S.W.3d 528, 530 (Tenn. 2006).  The

trial court’s findings of fact are reviewed de novo upon the record, accompanied by a

presumption of correctness unless the evidence preponderates against those findings.  Id.;

Tenn. R. App. P. 13(d).  Questions of law, however, are reviewed de novo with no

presumption of correctness.  In re Bernard T., 319 S.W.3d 586, 597 (Tenn. 2010).  The trial

court’s determinations regarding witness credibility are entitled to great weight on appeal and

shall not be disturbed absent clear and convincing evidence to the contrary.  See Jones v.

Garrett, 92 S.W.3d 835, 838 (Tenn. 2002). 

“Parents have a fundamental constitutional interest in the care and custody of their

children under both the United States and Tennessee constitutions.”  Keisling v. Keisling, 92

S.W.3d 374, 378 (Tenn. 2002).  It is well established, however, that “this right is not absolute

and parental rights may be terminated if there is clear and convincing evidence justifying

such termination under the applicable statute.”  In re Drinnon, 776 S.W.2d 96, 97 (Tenn. Ct.

App. 1988) (citing Santosky v. Kramer, 455 U.S. 745, 102 S.Ct. 1388, 71 L.Ed.2d 599

(1982)).  As our Supreme Court has instructed:

In light of the constitutional dimension of the rights at stake in a termination

proceeding under Tenn. Code Ann. § 36–1–113, the persons seeking to

terminate these rights must prove all the elements of their case by clear and

convincing evidence.  Tenn. Code Ann. § 36–1–113(c); In re Adoption of

A.M.H., 215 S.W.3d at 808–09; In re Valentine, 79 S.W.3d 539, 546 (Tenn.
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2002).  The purpose of this heightened burden of proof is to minimize the

possibility of erroneous decisions that result in an unwarranted termination of

or interference with these rights.  In re Tiffany B., 228 S.W.3d 148, 155 (Tenn.

Ct. App. 2007); In re M.A.R., 183 S.W.3d 652, 660 (Tenn. Ct. App. 2005). 

Clear and convincing evidence enables the fact-finder to form a firm belief or

conviction regarding the truth of the facts,  In re Audrey S., 182 S.W.3d 838,

861 (Tenn. Ct. App. 2005), and eliminates any serious or substantial doubt

about the correctness of these factual findings.  In re Valentine, 79 S.W.3d at

546; State Dep’t of Children’s Servs. v. Mims (In re N.B.), 285 S.W.3d 435,

447 (Tenn. Ct. App. 2008).

In re Bernard T., 319 S.W.3d at 596.

IV.  Abandonment by Willful Failure to Support

The trial court terminated Father’s parental rights, inter alia, on the statutory ground

that he abandoned the Children by willfully failing to support them.  Tennessee Code

Annotated § 36-1-113(g)(1) (Supp. 2013) provides, as relevant to this action:

(g) Initiation of termination of parental or guardianship rights may be based

upon any of the grounds listed in this subsection (g). The following grounds

are cumulative and non-exclusive, so that listing conditions, acts or omissions

in one ground does not prevent them from coming within another ground:

   (1) Abandonment by the parent or guardian, as defined in § 36-1-102, has

occurred; . . .

Tennessee Code Annotated § 36-1-102(1)(A) (2010) defines abandonment, in relevant part,

as:

(i) For a period of four (4) consecutive months immediately preceding the

filing of a proceeding or pleading to terminate the parental rights of the

parent(s) or guardian(s) of the child who is the subject of the petition for

termination of parental rights or adoption, that the parent(s) or guardian(s)

either have willfully failed to visit or have willfully failed to support or have

willfully failed to make reasonable payments toward the support of the child; 

. . .

(iv) A parent or guardian is incarcerated at the time of the institution of an
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action or proceeding to declare a child to be an abandoned child, or the parent

or guardian has been incarcerated during all or part of the four (4) months

immediately preceding the institution of such action or proceeding, and either

has willfully failed to visit or has willfully failed to support or has willfully

failed to make reasonable payments toward the support of the child for four (4)

consecutive months immediately preceding such parent’s or guardian’s

incarceration, or the parent or guardian has engaged in conduct prior to

incarceration that exhibits a wanton disregard for the welfare of the child; . .

. .

Pursuant to the statute, the court must find that a parent’s failure to visit or support was

willful.  In re Adoption of A.M.H., 215 S.W.3d 793, 810 (Tenn. 2007).  As this Court has

previously explained:

The concept of “willfulness” is at the core of the statutory definition of

abandonment.  A parent cannot be found to have abandoned a child under

Tenn. Code Ann. § 36-1-102(1)(A)(i) unless the parent has either “willfully”

failed to visit or “willfully” failed to support the child for a period of four

consecutive months.

In re Audrey S., 182 S.W.3d 838, 863 (Tenn. Ct. App. 2005). Failure to visit or support a

child is “willful” when a person is “aware of his or her duty to visit or support, has the

capacity to do so, makes no attempt to do so, and has no justifiable excuse for not doing so.” 

Id. at 864. 

This Court further explained:

The willfulness of particular conduct depends upon the actor’s intent.  Intent

is seldom capable of direct proof, and triers-of-fact lack the ability to peer into

a person’s mind to assess intentions or motivations.  Accordingly, triers-of-fact

must infer intent from the circumstantial evidence, including a person’s actions

or conduct.

Id. (citations omitted).  Further, as Tennessee Code Annotated § 36-1-102(1)(G) expressly

provides:  “Specifically, it shall not be required that a parent be shown to have evinced a

settled purpose to forego all parental rights and responsibilities in order for a determination

of abandonment to be made.” 

 In its final judgment, the trial court included the following specific findings regarding

Father’s willful failure to support the Children:
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On January 27, 2012, Respondent was arrested for crimes committed on or

about May 9, 2011.  On May 31, 2012, he entered a guilty plea to the charge

of gross sexual imposition.  The indictment described two separate victims,

both minors.  Jane Doe I (b.d. 10-14-95) would have been 15 years old and

Jane Doe II (b.d. 3-19-94) would have been 17 years old at the time of the

incidents.  Respondent was sentenced to one year incarceration and remained

in jail until January 26, 2013.  He was in jail on those charges when the

termination petition was filed.

. . .

Respondent admits that he did not visit his children during the four months

prior to his incarceration on January 27, 2012 (the relevant time period for this

petition) . . . .

Respondent admits that he provided no support of any kind to his children

during the same time period.  He testified that he was being taken care of by

a lady who provided him with everything he needed and that he could only

have sent Twenty-five Dollars sometimes.  The Court finds that Respondent

abandoned these children in that he willfully failed to make reasonable

payments toward the support of the children for four (4) consecutive months

immediately prior to his incarceration at the time the petition was filed.  He

could have provided something, instead he provided nothing, not even

Christmas or birthday gifts.

(Paragraph numbering omitted.)

We determine, respectfully, that the trial court’s findings regarding the issue of willful

conduct are conclusory and without sufficient specific findings relative to the willfulness of

Father’s failure to support.  It is not enough that a parent failed to visit or support; rather,

there must be clear and convincing evidence demonstrating willful conduct.  As this Court

has previously explained:

This court has consistently held that the term willfulness as it applies to a

party’s failure to support a child must contain the element of intent.  In re

Swanson, 2 S.W.3d 180, 188-89 (Tenn. 1999).  Indeed, “defining abandonment

as the mere non-payment of support [is] unconstitutional because this language

creates an irrebuttable presumption of abandonment, irrespective of intent.” 

In re D.L.B., 118 S.W.3d 360, 367 (Tenn. 2003) (citing In re Swanson, 2

S.W.3d at 188).  The element of intent utilized in termination proceedings
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“does not require the same standard of culpability as is required by the penal

code.”  In re Audrey S., 182 S.W.3d 838, 863 (Tenn. Ct. App. 2005).  “Willful

conduct consists of acts or failures to act that are intentional or voluntary rather

than accidental or inadvertent.”  Id.  “[A] person acts ‘willfully’ if he or she is

a free agent, knows what he or she is doing, and intends to do what he or she

is doing.”  Id. at 863-64.  Additionally, “‘[f]ailure to support a child is ‘willful’

when a person is aware of his or her duty to support, has the capacity to

provide the support, makes no attempt to provide the support, and has no

justifiable excuse for not providing the support .’”  In re M.L.D., 182 S.W.3d

890, 896 (Tenn. Ct. App. 2005) (quoting In re Adoption of T.A.M., No.

M2003-02247-COA-R3-PT, 2004 WL 1085228, at *4 (Tenn. Ct. App. May

12, 2004)).

In re Dylan H., No. E2010-01953-COA-R3-PT, 2011 WL 6310465 at *6 (Tenn. Ct. App.

Dec. 16, 2011).

Here, there was no proof regarding Father’s work history, income, or his ability to

work during the applicable statutory period.  When Father was asked if he had sent any

money to support the Children, Father replied in the negative, stating, “I had none to support

myself.”  Father explained that from May 2011 to the date of his incarceration in January

2012, he was residing with a woman who was taking care of him and who made sure he had

everything he needed.  Father also made the following statement:

When I’m working hard and trying to do something for myself, the money I

had in my pocket, that was how I could expect myself to live.  It was either that

or give you all 20 bucks a day and say, okay, that’s what I had to live on, I’m

going to go hungry or I’m going to go without anything to wear, and I ain’t

going to have transportation to get to the job if I had a job.

Thus, the proof was inconclusive at best regarding Father’s ability to pay support.  We

conclude that the limited evidence in the record does not demonstrate the required intent for

the ground of abandonment by willful failure to support.  Therefore, we reverse the trial court

on this ground. 

V.  Abandonment by Exhibiting Wanton Disregard Prior to Incarceration

Tennessee Code Annotated § 36-1-102(1)(A) (2010) also defines abandonment, in

relevant part, as:

(iv) A parent or guardian is incarcerated at the time of the institution of an
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action or proceeding to declare a child to be an abandoned child, or the parent

or guardian has been incarcerated during all or part of the four (4) months

immediately preceding the institution of such action or proceeding, and either

has willfully failed to visit or has willfully failed to support or has willfully

failed to make reasonable payments toward the support of the child for four (4)

consecutive months immediately preceding such parent’s or guardian’s

incarceration, or the parent or guardian has engaged in conduct prior to

incarceration that exhibits a wanton disregard for the welfare of the child;

. . . .

(Emphasis added.)  Regarding the ground of abandonment by wanton disregard, the statute

does not limit the parent’s conduct to any particular four-month period prior to incarceration. 

In re Audrey S., 182 S.W.3d at 865.

The trial court found in its final decree, inter alia:

[T]he Court finds that Respondent was incarcerated at the time this petition

was filed and that prior to that incarceration, Respondent engaged in conduct

which exhibits a wanton disregard for the welfare of the children.  He is now

incarcerated again, and continues to engage in conduct which exhibits a

wanton disregard for the welfare of his children.  He keeps getting thrown in

jail, which is a classic example of wanton disregard.  He did not consider his

children when committing his crimes, leading to his incarceration.  He knew

what he needed to do to become a part of his children’s lives since those

requirements were set out in the early orders of the Anderson County  Juvenile2

Court and he knew that failure to do so could result in termination of his

parental right, but he admits that he has still not complied with those

requirements, another classic example of wanton disregard.

The evidence adduced at trial supports these findings.  During the six-year period that

the Children had been removed from his custody, Father had repeatedly incurred criminal

charges, some of which involved inappropriate sexual behavior with minors.  He continued

to incur criminal charges up to the time of trial.  Despite his representation to the contrary,

when Father was released from prison in January 2013, he did not return to Tennessee to

contest the termination of his parental rights.  He instead incurred additional criminal

charges, again involving a minor child.  Father was therefore still incarcerated at the time of

trial.

  This case originated in the Anderson County Juvenile Court.  Jurisdiction was later transferred to2

the Knox County Juvenile Court.
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The above-referenced statute does not define “wanton disregard.”  We have

previously  explained the purpose behind this statutory section, however, as follows:

Tenn. Code Ann. § 36-1-102(1)(A)(iv) also reflects the commonsense notion

that parental incarceration is a strong indicator that there may be problems in

the home that threaten the welfare of the child.  Incarceration severely

compromises a parent’s ability to perform his or her parental duties.  A

parent’s decision to engage in conduct that carries with it the risk of

incarceration is itself indicative that the parent may not be fit to care for the

child.  However, parental incarceration is not an infallible predictor of parental

unfitness.  Accordingly, Tenn. Code Ann. § 36-1-102(1)(A)(iv)’s second test

for abandonment does not make incarceration alone a ground for the

termination of parental rights.  An incarcerated or recently incarcerated parent

can be found guilty of abandonment only if the court finds, by clear and

convincing evidence, that the parent’s pre-incarceration conduct displayed a

wanton disregard for the welfare of the child.  Thus, the parent’s incarceration

serves only as a triggering mechanism that allows the court to take a closer

look at the child’s situation to determine whether the parental behavior that

resulted in incarceration is part of a broader pattern of conduct that renders the

parent unfit or poses a risk of substantial harm to the welfare of the child.

In re Audrey S., 182 S.W.3d at 866 (internal citations omitted).  As the Court further 

explained, “We have repeatedly held that probation violations, repeated incarceration,

criminal behavior, substance abuse, and the failure to provide adequate support or

supervision for a child can, alone or in combination, constitute conduct that exhibits a wanton

disregard for the welfare of a child.”  Id. at 868.

This action is factually similar to the case of In re Lavanie L.L., No.

E2013-00887-COA-R3-PT, 2013 WL 5874709 *1 (Tenn. Ct. App. Oct. 31, 2013).  In

Lavanie, the child was removed from her mother in 2007, and the father could not be located

at that time.  Id.  DCS eventually found the father in jail in Florida, where he had been

charged with multiple crimes relating to the sexual battery of a child.  Id.  In 2012, DCS

petitioned to terminate the father’s parental rights based on conduct exhibiting wanton

disregard for the welfare of the child prior to incarceration.  Id.  The trial court terminated

the father’s parental rights on that ground, and this Court affirmed, stating:

In addition to Father’s criminal behavior that led to his convictions, Father also

failed to provide adequate support and supervision for the Child.  As

evidenced by the Child’s removal from Mother, the Child was in need of

support and supervision from Father.  Father asserted at trial that he
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occasionally submitted child support through relatives but offered no evidence

in support of his assertion.  Father’s last visitation with the Child occurred on

an unspecified date in 2005.  Father was content with limited telephone calls

and correspondence through letters since that time.  Despite Father’s claims of

contact, the Child had no memory of Father when she was removed from

Mother and could not even recount Father’s last name.  With these

considerations in mind, we conclude that Father abandoned the Child by

exhibiting a wanton disregard for the welfare of the Child.

Id. at *6.

Similarly, in the case at bar, Father was unable to care for the Children when they

were removed from Mother in 2007; he stipulated to a finding that the Children were

dependent and neglected.  Father was assigned certain responsibilities via the permanency

plan in order to gain custody of the Children, but he failed to comply.  Instead, Father left

Tennessee after incurring multiple traffic violations and moved to Ohio, where he continued

to engage in criminal activity.  Father was arrested in Ohio in 2009 for theft and intimidation

of a victim and placed on probation.  He incurred multiple probation violations, including the

failure of a drug screen, and he admitted that he never successfully completed probation.  In

January 2012, Father was arrested and charged with inappropriate sexual contact with two

minors, to which he pled no contest.  Father was incarcerated for one year.  Three months

after his release, he was re-incarcerated on a 360-day sentence on new charges, one of which

also involved a minor.

Therefore, even after the filing of the instant petition giving him notice that his

parental rights were in jeopardy, Father failed to make a marked change in his behavior. 

Instead, Father chose to embark upon a course of continuing criminal activity, leading to

further incarceration.  Both the severity and frequency of the criminal acts are factors to be

considered in determining whether a parent’s criminal behavior constitutes wanton disregard

for the welfare of a child.  Here, Father’s unlawful acts were committed on at least three

separate dates.  Father’s criminal behavior was therefore repeated, and this repetition served

only to increase the jeopardy to the Children’s welfare.  Further, Father never provided any

support and only visited the Children one time during the six years they were removed from

his custody.  We conclude that Father engaged in conduct prior to his incarceration that

exhibited a wanton disregard for the welfare of the Children.  There is  clear and convincing

evidence to support the trial court’s termination of Father’s parental rights on this statutory

ground.  
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VI.  Persistent Conditions

Father has raised an issue on appeal regarding whether the trial court erred in finding 

persistence of the conditions causing the Children’s removal, pursuant to Tennessee Code

Annotated § 36-1-113(g)(3).  The trial court did not, however, find the existence of such a

ground, and this ground for termination was not alleged in the petition.  We therefore

conclude that since this issue was not raised in the trial court, it cannot be raised in this Court

for the first time.  See Sutton v. Bledsoe, 635 S.W.2d 379, 382 (Tenn. Ct. App. 1981). 

Having found that at least one ground for termination exists, however, we will proceed to a

determination of whether termination of Father’s parental rights was in the Children’s best

interest.

VII.  Best Interest of Children

Finally, Father contends that the trial court erred in finding clear and convincing

evidence that termination of his parental rights was in the Children’s best interest.  When a

parent has been found to be unfit by establishment of a statutory ground for termination of

parental rights, as here, the interests of parent and child diverge, and the focus shifts to what

is in the child’s best interest.  In re Audrey S., 182 S.W.3d at 877.  Tennessee Code

Annotated § 36-1-113(i) (Supp. 2013) provides a list of factors the trial court is to consider

when determining if termination of parental rights is in the child’s best interest.  This list is

not exhaustive, and the statute does not require the court to find the existence of every factor

before concluding that termination is in a child’s best interest.  In re Audrey S., 182 S.W.3d

at 878 (“The relevancy and weight to be given each factor depends on the unique facts of

each case.”).  Further, the best interest of a child must be determined from the child’s

perspective and not the parent’s.  White v. Moody, 171 S.W.3d 187, 194 (Tenn. Ct. App.

2004).

Tennessee Code Annotated § 36-1-113(i) lists the following factors for consideration: 

(1) Whether the parent or guardian has made such an adjustment

of circumstance, conduct, or conditions as to make it safe and in

the child’s best interest to be in the home of the parent or

guardian; 

(2) Whether the parent or guardian has failed to effect a lasting

adjustment after reasonable efforts by available social services

agencies for such duration of time that lasting adjustment does

not reasonably appear possible; 
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(3) Whether the parent or guardian has maintained regular

visitation or other contact with the child; 

(4) Whether a meaningful relationship has otherwise been

established between the parent or guardian and the child; 

(5) The effect a change of caretakers and physical environment

is likely to have on the child’s emotional, psychological and

medical condition; 

(6) Whether the parent or guardian, or other person residing with

the parent or guardian, has shown brutality, physical, sexual,

emotional or psychological abuse, or neglect toward the child,

or another child or adult in the family or household; 

(7) Whether the physical environment of the parent’s or

guardian’s home is healthy and safe, whether there is criminal

activity in the home, or whether there is such use of alcohol, 

controlled substances or controlled substance analogues as may

render the parent or guardian consistently unable to care for the

child in a safe and stable manner; 

(8) Whether the parent’s or guardian’s mental and/or emotional

status would be detrimental to the child or prevent the parent or

guardian from effectively providing safe and stable care and

supervision for the child; or 

(9) Whether the parent or guardian has paid child support

consistent with the child support guidelines promulgated by the

department pursuant to § 36-5-101. 

In determining that termination of Father’s parental rights was in the best interest of

the Children, the trial court stated:

Respondent has not made such an adjustment of circumstance, conduct, or

conditions as to make it safe and in the children’s best interest to be in his

home.  He has not maintained regular visitation or other contact with the

children and whatever relationship may once have existed between Respondent

and the children has been extinguished by his absence and neglect.  The

children remember their grandmother and have grieved over her loss; they
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never mention their father.  A change of caretakers and physical environment

is likely to have a detrimental effect on the children’s emotional and

psychological condition.  They are finally in a stable placement and another

move would be devastating.  Respondent has neglected these children for

years.  He failed to accomplish the tasks set out by the Juvenile Court of

Anderson County in order to regain custody of the children during their first

foster care episode and abandoned them at that time.  He was nowhere to be

found while they were being abused by his brother.  Respondent is again

incarcerated, without a healthy and safe physical environment to offer the

children.  During his three months of freedom he was living in a halfway

house, not a suitable environment for children.  He continues to engage in

criminal activity, as evidenced by his repeated incarceration.  And he has not

paid child support consistent with the child support guidelines promulgated by

the Department of Human Services pursuant to T.C.A. §36-5-101.

. . .

The children are entitled to a safe, secure and loving home.  They have adapted

well to their prospective adoptive home and now have the opportunity to

achieve permanency.  They are ready with their new names.  Donte is hearing

impaired and also has vision problems.  He is in therapy and on medication

management with obvious positive results in his behavior.  Annastasia is also

in therapy, very attached and clingy to her foster parents and very vocal about

wanting to be adopted.  Gage is the most active of the children.  These children

need permanency.  They do not need their stability hanging on the chance that

their father will be able to reduce his sentence or that he will actually be able

to turn his life around and get them back.  As far as the Court can determine,

he has not made any progress at all.  As to what he might do in the future out

of jail, the Court can only look to the past; each time he committed new crimes

and was re-incarcerated.  As hard as they’ve had it already, it would be cruel

to deny these children the opportunity to be adopted by the family they now

consider theirs.  They need to know where they will lay their heads at night. 

They need to have a mother and father they can rely upon, who will be there

for them every day.  Respondent has not been in their lives for years.

(Paragraph numbering omitted.)  The trial court concluded that it was in the Children’s best

interest to terminate Father’s parental rights.

Again, we determine that the evidence adduced at trial supports the trial court’s

findings.  Father has clearly not made any adjustment of his circumstances or conduct such
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that it would be safe and in the Children’s best interest to be with him.  Father is still

incarcerated and thus has no home to which the Children could go.  Father has been trying

to “get his life together” for almost six years, to no avail.  Considering that amount of time,

lasting adjustment does not appear to be reasonably possible.

Father admitted he has not visited the Children except when he came home for his

father’s funeral in 2011.  Father has never written the Children nor sent cards or gifts.  Father

indicated that he sometimes spoke to the Children by telephone, but his testimony in this

regard was inconsistent and unsubstantiated.  There was no proof that Father had a

meaningful relationship with the Children, and the caseworker and foster mother both

testified that the Children never mentioned Father.  

A change of caretakers at this point would be detrimental to the Children emotionally

and psychologically, as they are thriving in their current placement.  The Children are well

bonded with their prospective adoptive family.  There was testimony that the Children were

vocal about their desire to be adopted by this family and had even chosen new names for

themselves.  The foster mother testified that the entire family was “counting down the days”

until the adoption could take place.  The testimony established that the Children are excelling

in school, participating in therapy, and having all of their needs met.

Although Father had not been shown to have abused the Children, there were

allegations that he had sexually abused an older half-sibling of the Children.  The 2011

custody petition averred that Father was identified as the perpetrator of such abuse by that

child.  Father had no home, so there could be no showing that his home was healthy and safe. 

Father testified that if released from jail, he would return to Tennessee and live with his

mother, even though the Children could not visit that home due to the prior abuse issues. 

There was no proof regarding Father’s mental or emotional status, although his continuing

criminal activity would certainly present concerns as to whether he could provide safe and

stable care.  Finally, Father admitted that he had never paid support.

After a thorough review of the record, we conclude that there was clear and

convincing evidence that it was in the best interest of the Children to terminate Father’s

parental rights.  In summary, we reverse the trial court as to its finding of willful failure to

support as a ground for terminating Father’s parental rights.  We, however, affirm the trial

court in its termination of the parental rights of Father to the Children on the basis of

abandonment by wanton disregard. We also find and hold that it is in the best interest of the

Children for Father’s parental rights to be terminated.
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IX.  Conclusion

The judgment of the trial court terminating the parental rights of Father is affirmed. 

Costs on appeal are taxed to appellant, Lawrence P.  This case is remanded to the trial court,

pursuant to applicable law, for enforcement of the trial court’s judgment and collection of

costs assessed below.

_________________________________

THOMAS R. FRIERSON, II, JUDGE
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