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We Rise From The Uncertainty Of Branzburg 

The Tennessee General Assembly enacted the Reporter’s Shield Law in 1973. Although 

it has undergone some amendments with respect to the procedural requirements for application of 

this law, it continues to provide broad protection for reporters and others involved in news 

gathering and reporting. Tennessee was the first state to enact a shield law since the U.S. Supreme - 

Court’s 1971 decision in Branzburg v. Hayes. This was a five to four decision in which the Court 

apparently concluded that the First Amendment does not confer upon reporters any testimonial 

shield not available to other citizens called to testify before a grand jury. One of the five justices 

in the majority, Justice Powell, wrote a concurring opinion in which he asserted that the claim to — 

a journalistic privilege must be judged on a case-by-case basis. It is the separate opinion of Powell, 

which was necessary to create the five justice majority, that has created much discussion about 

whether the First Amendment provides any reporter’ privilege. 

Also in Branzburg, three of the four dissenting justices agreed with the dissenting opinion — 

of Justice Stewart. Stewart asserted that a reporter should be given a complete privilege until it 

was shown to be out-weighed by public interest in the administration of justice. Stewart posed 

three factors the government should have to meet in order to overcome the privilege: 

1, There is probable cause to believe that the reporter has information clearly relevant 

to specific probable violation of law; 

2. The information sought cannot be obtained by alternative means; and, 

3. A compelling and overriding interest in the information.



Tennessee’s Shield Law, a complete copy of which is attached hereto, is an obvious outgrowth of 

Stewart’s dissenting opinion. 

But We Are Better Than Even the Branzburg Dissent 

Shield laws vary greatly from state to state. Moreover, whatever privilege might exist in 

the federal courts will likely differ substantially from the Tennessee Shield Law. Accordingly, 

many people, especially attorneys who subpoena journalists, often have pre-conceived notions of 

what a reporter’s privilege should be. These pre-conceived notions could well be incorrect because 

they are inconsistent with the Tennessee Shield Law. 

One of the ways the Tennessee Shield Law provides broad protection is that it covers not 

only the source of any information procured for publication or broadcast, but also the information 

itself. Therefore, someone seeking to subpoena information from a journalist is not entitled to that 

information by arguing that he does not seek to expose any confidential sources. Whether a 

journalist should reveal a confidential source has often been a newsworthy issue in other 

jurisdictions, and this issue sometimes results in reporters being held in contempt. The Tennessee 

Shield Law, however, not only protects information and the sources of information, it also has no 

requirement that either the information or the source be confidential. Indeed, neither the words 

“confidential,” “secret,” nor any similar word appears in the language of the Tennessee Shield 

Law. 

In 1981, litigants in a civil case subpoenaed Memphis newspapers for “any and all © 

correspondence, studies, reports, memoranda, or any other source material used by the 

newspaper[s] in preparing various articles dealing with” a particular bridge collapse. In ruling on 

this matter, the Tennessee Court of Appeals concluded that the newspapers were not entitled to



rely upon the Tennessee Shield Law because the Shield Law was not intended to apply to civil 

cases or to non-confidential information. The court of appeals reached this conclusion by noting 

that the Shield Law was the General Assembly’s response to the Brandzburg decision. Because 

the court of appeals believed the General Assembly had adopted Justice Stewart’s dissenting 

opinion, and that this opinion would apply only to confidential information in criminal cases, the 

court of appeals believed the Tennessee Shield Law was similarly restricted. 

The Tennessee Supreme Court, however, wasted little time in reversing the court of 

appeals. Although the Shield Law may have been in response to the Brandzburg case, the | 

Tennessee Supreme Court correctly noted there is nothing in the Shield Law that would limit it to 

criminal cases or impose a requirement of confidentiality on the material to be protected. Our 

supreme court acknowledged that the three factors of subsection (c)(2) of the statute were almost 

identical to the language used by Stewart in his dissenting opinion, but the supreme court further | 

recognized there were additional protections for journalists that were not a part of Stewart’s 

opinion. For example, the Tennessee Shield Law also provides that its protection cannot be 

overcome absent “clear and convincing evidence.” 

Clear and convincing evidence is a standard, that exceeds the “preponderance of the 

evidence” standard generally required to establish liability in civil cases, but less than the “beyond 

a reasonable doubt” standard required for convictions in criminal cases. The Tennessee Supreme 

Court, in construing the Shield Law noted that “courts are restricted to the natural and ordinary 

meaning of the language used by the legislature within the four comers of the statute, unless 

ambiguity requires resort elsewhere to ascertain the legislative intent.” Because the Shield Law 

clearly and unambiguously does not require confidentiality and was not limited to criminal cases, 

the Tennessee Supreme Court overturned the court of appeals. Therefore, it is well established in



this state that the Shield Law applies to both confidential and non-confidential information, and in 

both civil and criminal cases. 

“Clear and Convincing” Does Not Mean “Speculation” 

In 1987, the Tennessee Supreme Court again reviewed the Reporter’s Shield Law in a case 

arising out of Chattanooga. In this case, a radio newscaster interviewed a person who claimed that 

he had committed a murder, but had never been apprehended. The newscaster further stated that 

the self proclaimed killer, “was on parole for assault and battery” at the time of the murder. The 

newscaster used a false name to identify the killer, and later stated he did not know the true identity 

of the murderer, but could only provide a general description of him. 

Shortly after the broadcast, the newscaster was subpoenaed to appear before the Hamilton 

County grand jury. Although the newscaster appeared, he refused to testify concerning his 

information about the homicide the grand jury was investigating. Because the District Attorney 

made no explanation as to what particular information was sought from the newscaster, or what 

efforts the District Attorney or law enforcement agencies had made to determine the identity of 

the criminal offense, the offender himself or the site of the offense, the supreme court concluded 

the District Attorney had not offered clear and convincing evidence the information could not have 

been reasonably obtained by alternative means. 

Similarly, in 1991, the Tennessee Court of Appeals, upheld the Shield Law for a newspaper 

reporter who a police chief had subpoenaed to testify about statements made by a mayor and 

alderman relating to the chief’s dismissal. The reporter had included these statements in his article. 

Because both the mayor and alderman admitted that they had made the statements, the court ruled 

that there was clearly an alternative source for the fact that they had made the statements. 

No Sneak Peaks At Outtakes



In 1990, the Tennessee Court of Appeals considered another case involving the Shield Law. 

In this case, an individual held in custody confessed to both police and numerous media outlets 

that he had killed two women, however, he did not have the complete names of these two women. 

One television reporter had approximately two hours of unbroadcast interview tape with the 

confessed killer. The Nashville District Attorney subpoenaed these outtakes of the reporter’s 

interview for three reasons: 

1. The outtakes might assist in identifying the two victims ; 

2. The outtakes might assist in evaluating the confessed killer’s insanity defense; and, 

3. The outtakes might mention other crimes the state would attempt to introduce at 

trial. 

Initially, the Court of Appeals noted that subsection (a) of the Shield Law, when taken — 

alone, provides journalists with “‘absolute protection” from subpoenas. The Court noted this 

protection could be divested only upon a showing by clear and convincing evidence that the state 

could meet the three requirements of subsection (c)(2). In this case, the trial court admitted that it 

could not find clear and convincing proof the information sought from the outtakes could not be 

obtained by alternative means because neither the state nor the trial court knew what was contained 

in the outtakes. The trial court, however, ordered the reporter to produce the outtakes to the court 

alone, or im camera, so the court could make an independent determination as to whether the 

information in the outtakes could be obtained by alternative means.. 

The court of appeals observed there was nothing in the Shield Law to allow a trial court to 

conduct this sort of inspection of the material at issue to determine whether the privilege could be 

divested under the Shield Law. Accordingly, the court of appeals ruled that the trial court was 

wrong in requiring the reporter to turn over her outtakes. Because the state was unable to establish



all three elements of subsection (c)(2), the reporter was entitled to rely upon the protection of the 

Shield Law and not turn over the outtakes. 

The Tennessee Shield Law In Federal Courts 

Federal court cases generally fall into two categories; either cases in which federal law 

controls, or cases in which state law controls. These state law cases are generally brought in federal 

court when the litigants are of different states. Additionally, state law might control some aspect 

of a case in which there are both federal and state law issues.. Accordingly, the issue will . 

sometimes arise as to whether a federal court sitting in Tennessee will be required to apply the 

Tennessee Shield Law. 

In 2000, a federal court in Memphis was presented with this issue in a case that involved 

both federal and state law claims. Without addressing whether the. Tennessee Shield Law would 

apply, the court assumed that it would. In that case, African American residents brought a civil 

rights action against a pizza delivery business alleging that the business had refused to provide 

delivery service to areas of the city where the residents were predominately African Americans. 

The pizza business sought to take the deposition of a television station reporter who had broadcast - 

news reports on the pizza business’s allegedly discriminatory practices. 

The federal court concluded that there was clear and convincing evidence that the television 

station had information relevant to the specific issue in that case. However, the court also ruled 

that the pizza business failed to show that it could not obtain the same information by alternative - 

means. The pizza business was specifically seeking information pertaining to the residents’ food 

ordering history. The court correctly noted that even though the persons bringing the lawsuit might 

be biased in providing this information, their possibly biased view of the facts did not eliminate



them as an alternative source for the information. Accordingly, the federal court protected the 

television reporter from being deposed. 

Recent Guidance from the Tennessee Supreme Court 

In addition to how the Shield Law protection may be overcome by clear and convincing 

evidence of the three factors of subsection (c)(2), in a defamation case there is another way the 

protection maybe be overcome, at least for the source but not for the information. Subsection (b) 

states that Shield Law protections “shall not apply to the source of any allegedly defamatory ~ 

information in any case where the defendant in a civil action for defamation asserts a defense based 

on the source on such information.” Just a few months ago, in its most recent pronouncement on 

the Shield Law, the Tennessee Supreme Court essentially ruled that language means what it says 

and says what it means. In that case, a public figure sued a television reporter for libel. Because he 

was a public figure, the plaintiff claimed he was entitled to find out the reporter’s source in an 

effort to establish the actual malice necessary for him to prevail a libel case. The reporter relied 

upon the fair report privilege as a defense to the libel claim, but he did not want to reveal the source 

of the information that would provide that defense. 

The Supreme Court specifically rejected the media’s argument that subsection (b) of Shield 

Law applied to only confidential sources or when the source was a person as opposed to 

documents. The Court further noted the distinction between the “source” of information and the 

“information” itself. The Court stated, 

A source is the means by which a reporter obtains information. For example, a 
source may be a person the reporter interviewed or a document the reporter read. 

But information is what the reporter learned from the interview or the document. 
Thus, the exception to the shield law allows a court to compel disclosure of the 
source of a media defendant’s information-how media defendants know something; 

it does not authorize a court to compel media defendants to disclose the information 
the source provided.



Therefore, under subjection (b), “A plaintiff may only obtain compelled disclosure of the 

“information” the media defendant acquired from the source by making the previously discussed 

three-part showing set out in another section of the shield law, Tennessee Code Annotated section 

208(c)(2)(A)-(C).” The Court concluded, however; “Of course, assertion of the fair report privilege 

will necessarily entail disclosure of the media defendant’s source of information.” 

Conclusion 

The Tennessee Shield Law provides broad protections for journalists. The Shield Law 

protects both information and the sources of information. It applies in both civil and criminal 

cases. It protects both confidential and non-confidential sources and information. And, the 

protection is absolute, unless the person who seeks to deny the journalist the protection of the 

Shield Law establishes by clear and convincing evidence all three factors in subsection (c)(2), or 

if the journalist is relying upon the source as a defense in a libel case.



TN — Tennessee Code Annotated > Title 24 Evidence and Witnesses > Chapter I Witnesses 

and Privileged Communications > Part 2 Privileged Communications 

24-1-208. Persons gathering information for publication or broadcast -- 

Disclosure. 
  

(a) A person engaged in gathering information for publication or broadcast connected with or 

employed by the news media or press, or who is independently engaged in gathering information 
for publication or broadcast, shall not be required by a court, a grand jury, the general assembly, 

or any administrative body, to disclose before the general assembly or any Tennessee court, 
grand jury, agency, department, or commission any information or the source of any information 

procured for publication or broadcast. 

(b) Subsection (a) shall not apply with respect to the source of any allegedly defamatory 
information in any case where the defendant in a civil action for defamation asserts a defense 

based on the source of such information. 

(c) 
(1) Any person seeking information or the source thereof protected under this section may apply 

for an order divesting such protection. Such application shall be made to the judge of the court 
having jurisdiction over the hearing, action or other proceeding in which the information sought 

is pending. 
(2) The application shall be granted only if the court after hearing the parties determines that the 

person seeking the information has shown by clear and convincing evidence that: 

(A) There is probable cause to believe that the person from whom the information 1s sought has 
information which is clearly relevant to a specific probable violation of law; 

(B) The person has demonstrated that the information sought cannot reasonably be obtained by 

alternative means; and 

(C) The person has demonstrated a compelling and overriding public interest of the people of 
the state of Tennessee in the information. 

(3) 
(A) Any order of the trial court may be appealed to the court of appeals in the same manner as 
other civil cases. The court of appeals shall make an independent determination of the 

applicability of the standards in this subsection (c) to the facts in the record and shall not accord 

a presumption of correctness to the trial court's findings. 
(B) The execution of or any proceeding to enforce a judgment divesting the protection of this 
section shall be stayed pending appeal upon the timely filing of a notice of appeal in accordance 

with Rule 3 of the Tennessee Rules of Appellate Procedure, and the appeal shall be expedited 
upon the docket of the court of appeals upon the application of either party. 

(C) Any order of the court of appeals may be appealed to the supreme court of Tennessee as 
provided by law. 

History 
  

Acts 1973, ch. 27, §§ 1-3; T.C.A, § 24-113--24-115; Acts 1988, ch. 803, §§ 1, 2.


