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PART ONE — ACCESS TO JUSTICE AND THE ETHICAL DIRECTIVE TO PUSH FOR 
LARGER SOCIAL CHANGE

There are a variety of sections in our ethics code which encourage or direct lawyers to 

take action that could affect wide-ranging societal change. It's these sections which, if 

implemented correctly, could allow lawyers to "change the world” and that’s the thrust of the first 

part of this program.  One of the other items we’ll tackle there is access to justice. As you’ll see 

below, these two concepts are closely related.

1. The rules tell us to push evolution along:

The rules tell us to push evolution along.  I don't mean evolution is a scientific sense, of 

course.  I mean evolution of the law.  The specific section I'm referring to is:

Preamble [6] As a public citizen, a lawyer should seek improvement of the 
law…As a member of a learned profession, a lawyer should cultivate 
knowledge of the law beyond its use for clients, employ that knowledge in 
reform of the law and work to strengthen legal education.1

A few key things to note here: Take, first, the phrase ”cultivate knowledge of the law 

beyond its use for clients."  After reading that, it becomes abundantly clear that the drafters 

 I’d like to refer to those Rules throughout this paper. Copyright restriction, however, prohibit 1

me from doing so. As a result, all references in this paper to the “Rules” are actually references 
to the Delaware Rules of Professional Conduct, which are virtually identical to the ABA Model 
Rules (at least the as far as the parts that I’m quoting are concerned), but are not subject to the 
same copyright restrictions.
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intended to extend our responsibilities beyond the simple lawyer/client relationship. I mean, they 

actually say that our duty extends beyond out clients.  That’s because lawyers owe a larger duty 

to society. We are the gatekeepers for the justice system and part of that job is making sure that 

society understands our laws.

Second: we need to ”...employ that knowledge in reform of the law." Here is a big 

"change the world" opportunity.  There aren't many professions besides lawyers that are given 

the directive to reform the laws. It's an awesome responsibility and, if done properly, could 

change the lives of the masses. 

Take, for example, something like the voting rights act. I'm sure there were lawyers who 

were instrumental in the creation and implementation of that law.  It's likely that those lawyers 

saw a problem, understood what was at issue, and used that knowledge to reform the law (by 

creating the act).  In that case, the change that was enacted made a tremendous impact on 

society and it's creation was consistent with the spirit of [6] in the Preamble of the rules.

2. The rules tell us to improve the quality of justice
 

In the Preamble to the Rules, we find the following section:

Preamble [1] A lawyer, as a member of the legal profession, is a representative 
of clients, an officer of the legal system and a public citizen having special 
responsibility for the quality of justice.

What does it mean to have a “special responsibility?”  The very nature of the word 

“special” means that it’s something out of the ordinary.  When read in connection with the rest of 

the section, I believe that the special responsibility includes ensuring that the “quality of justice” 

is in step with societal advancements.  For instance, there was a time when our practice was 

made up of almost all white men.  But as society advanced, we grew to appreciate the 

importance of diversity.  In fact, the practice eventually made diversity a goal and today we have 

a significant emphasis on that — including, in some states, MCLE that’s geared toward 
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elimination of bias.  That requirement is an example of how we took our “special responsibility 

for the quality of justice,” made changes in the practice and brought about a desired change.  

Today we have an opportunity to do that again, in an even bigger way.  And example of the 

latest evolution in thinking is the idea of “access to justice.”

The idea of ensuring that more people have access to justice is not a new concept.  In 

fact, we see a reference in the rules:

Preamble [6] …A lawyer should be mindful of deficiencies in the administration 
of justice and of the fact that the poor, and sometimes persons who are not 
poor, cannot afford adequate legal assistance. Therefore, all lawyers should 
devote professional time and resources and use civic influence to ensure equal 
access to our system of justice for all those who because of economic or social 
barriers cannot afford or secure adequate legal counsel. A lawyer should aid the 
legal profession in pursuing these objectives and should help the bar regulate 
itself in the public interest.

What is new, however, is the emphasis.  It’s only been the past several years that you’ve 

heard people talking about this concept in a more vocal manner.  For example, these days you 

see some states changing their MCLE schemes to allow credit for courses that teach access to 

justice issues.  

If lawyers actually pursue the mandate of the rules— if we devote time and resources to 

ensure equal access to our justice system for all, then we could make wide reaching societal 

change.  That change affects people beyond the practice because it’s a society-wide effort.  By 

reducing these obstacles to justice, lawyers have a real chance to save the world.

3. The rules tell us to follow our personal conscience.

Preamble [7] Many of a lawyer's professional responsibilities are prescribed in 
the Rules of Professional Conduct, as well as substantive and procedural law. 
However, a lawyer is also guided by personal conscience and the approbation 
of professional peers. A lawyer should strive to attain the highest level of skill, to 
improve the law and the legal profession and to exemplify the legal profession's 
ideals of public service.
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I think this section scares lawyers.  When we start talking about things like “personal 

conscience,” people start to get a little antsy.  After all…should YOU be telling ME what to do?  

Who’s “conscience” should prevail? Is your personal idea of what’s right and wrong better than 

my personal idea?  Sure, that’s a big issue, but I think we can all agree that there are some 

personal notions of right and wrong which can not be debated.  

If a client wants to do something that we consider detestable, Rule 1.16 (Withdrawal) 

gives us an opportunity to remove ourselves from that representation.  One could imagine a 

slew of client actions that might not be unlawful, but would violate one’s personal conscience 

and therefore be detestable to a lawyer.   And if our client wants to proceed with some course of 

action that violates our sense of personal conscience in that way, we don’t necessarily have to 

be a part of it.  Of course, Rule 1.16 (in connection with most local rules of procedure) requires 

that we need seek approval of the court to remove ourselves from the representation, but the 

opportunity exists under the rules.

If a lawyer exercises (or attempts to exercise) that qualified right to withdraw, we are 

acting in connection with our personal conscience.  Basically, we are making a judgment about 

our client’s actions.  We are saying, “I don’t think what you’re doing is right, and I won’t be a part 

of it.” It’s very judge-y, I know, but that’s the point.  We are judging our client’s actions and we 

are saying, “I don’t approve, and I want out.” Think about the message being sent to society if 

we took that position with our clients.

Listen, this is a dangerous thing.  There is a lot that could go wrong if this opportunity is 

invoked often, or at the wrong times.  But the opportunity is there and, if used at the right times, 

it could be a powerful voice of change in society.
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4. The rules tell us to infuse concepts of morality

If you want to have a fight, start talking to someone about morality.  “WHOSE morality” is 

usually the phrase that’s shouted.  Yes, shouted— these discussions get pretty heated.  I 

believe, however, that there are certain concepts of morality that are universal…and some that 

change over time.  The section of the code I’d like you to review is in the Preamble, section [9]:

In the nature of law practice, however, conflicting responsibilities are 
encountered. Virtually all difficult ethical problems arise from conflict between a 
lawyer's responsibilities to clients, to the legal system and to the lawyer's own 
interest in remaining an ethical person while earning a satisfactory living. The 
Rules of Professional Conduct often prescribe terms for resolving such conflicts. 
Within the framework of these Rules, however, many difficult issues of 
professional discretion can arise. Such issues must be resolved through the 
exercise of sensitive professional and moral judgment guided by the basic 
principles underlying the Rules… [emphasis added]

The rules are telling us that some ethical dilemmas must be resolved through the 

exercise of moral judgment.  Yes, we are supposed to infuse concepts of morality into our 

decision making process when determining if our actions are consistent with our obligations 

under the code.  Think about how wide reaching that could be.

Morality changes over time, of that we can be sure.  There was a time, for example, 

when people had no problem forcing black citizens to sit in the back of a bus.  Today, thankfully, 

that would not only be a legal violation, but it would be morally reprehensible.  Yes, morality 

changes.  It evolves — sure, maybe it needs some pushing every now and again, but it 

changes. 

How can that “change the world?”  Imagine that a lawyer and client were having a 

discussion where a lawyer was trying to obtain informed consent to some decision (“informed 

consent”, you will recall, is defined in Rule 1.0). The lawyer might be navigating a thorny ethical 

issue when advising a client about their options in a matter and that lawyer might consider the 

moral implications about a client’s action.  He or she might think, “The rules of ethics allow me 
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to advise X and Y, but maybe I should consider which is the “right” thing to do? Let me consider 

the moral implications of advising on both of these permitted positions.”  If the lawyer infuses 

that moral judgment into the decision making process, it could potentially affect the client’s 

behavior and how they interact with the adverse party.  And that individual infusing of morality 

could be the result of the positive evolution in society-wide notions of morality.  One could see 

how such actions, when taken in large numbers, could change the world.

5. Professionalism codes tell us to search for new ideas and push the envelope of thought

There are some documents that actually tell lawyers that we should take on cases which 

push the envelope of thought.  Most of the time those directives are found in the professionalism 

codes fro individual states.  One particular example comes from South Carolina.  The South 

Carolina Bar Standards of Professionalism states,  2

“9.12 A lawyer should pursue cases of a novel and imaginative import when the 
case or cause might legitimately advance a cause of public or private benefit 
previously unrecognized. It is the lawyer’s duty to espouse novel, but 
reasonable causes.”

Thus, the code is giving specific direction that lawyers should think outside of the box (a 

cliche, I know, but it works best).  Lawyers can change society and save the world, if they wield 

this pseudo-power carefully.  Just think about how the pursuit of new, unconventional ideas in 

the past has made an impact on the world.

—Someone had to be the first lawyer to recommend/draft affirmative action legislation. 

that was certainly “imaginative” and it advances a public benefit

—Discrimination was permitted for a long time, but eventually we made changes to Rule 

8.4 (Misconduct) that prohibited discriminatory conduct in the practice.  And that’s evolved over 

time as well— the protected classes have increased over the years and the type of behavior 

 https://www.scbar.org/public/files/docs/professionalism_standards.pdf, last checked by the author on 2

10/13/2015
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that is prohibited has broadened as well.  Sure, that’s not “pursuing a case” of novel import, but 

it’s pursuing a change in the ethics rules that legitimately advances a public benefit and it’s 

therefore constant with the spirit of the professionalism standard.

When lawyers take these kinds of actions and pursue other cases which can advance a 

case that was previously unrecognized, we can make big changes to society.

6. The rules tell us to think outside of the box

If you want to make changes that could save the world, you’ve got to be forward 

thinking.  You’ve got to consider the issues that face the practice/your clients/society and you’ve 

got to incorporate that into the advice that you give your clients.  Rule 2.1 (Advisor) allows us to 

do so.  That rule reads:

In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice. In rendering advice, a lawyer may refer not 
only to law but to other considerations, such as moral, economic, social, and 
political factors, that may be relevant to the client’s situation. 

Look at the variety of factors that are included in that section.  One isn’t restricted to 

advising about the legal implications of a particular decision, but there are elements of morality, 

social factors that are fair game as well.  The rule is telling us that we should be giving broad-

ranging advice, that considers the proverbial big-picture.  The commentary to Rule 2.1 

elaborates upon that idea:

Comment [2] Advice couched in narrow legal terms may be of little value to a 
client, especially where practical considerations, such as cost or effects on other 
people, are predominant. Purely technical legal advice, therefore, can 
sometimes be inadequate. It is proper for a lawyer to refer to relevant moral and 
ethical considerations in giving advice. Although a lawyer is not a moral advisor 
as such, moral and ethical considerations impinge upon most legal questions 
and may decisively influence how the law will be applied. 

“Narrow” advice is what I call inside-the-box-thinking. It’s they type of advice that isn’t 

really useful to the client because it doesn’t consider broader, and often critical factors.  For 

example, what if you were advising a corporate client and some employee had committed a bad 
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act.  Let’s say that they made a speech at a trade event where they lambasted your local 

congress person, made threats against that person, and even called them names.  Sure, the 

legal implications are something you should discuss with your client, but what about another 

factor.  What about the political fallout that will occur when the world sees the recording of that 

speech on Twitter.  And you KNOW that someone would have recorded it, because everything 

seems to be recorded these days. 

That’s outside the box thinking— combining the political factor with the realities of the 

latest technologies.  That’s forward thinking advice (relatively speaking). if we are able to get our 

clients to consider cutting edge issues, and they are able to protect themselves accordingly, 

then we have a chance to save them from some serious headaches, heartaches, and damages.

7. The rules tell us that sometimes we should challenge authority

I’m sure I’ve mentioned this section before— the Preamble, Comment [5].  That’s 

because it establishes one of my favorite principles, the idea that lawyers are really important to 

society.  Specifically, the it states:

Lawyers play a vital role in the preservation of society. A lawyer’s conduct 
should conform to the requirements of the law, both in professional service to 
clients and in the lawyer’s business and personal affairs. A lawyer should use 
the law’s procedures only for legitimate purposes and not to harass or intimidate 
others. A lawyer should demonstrate respect for the legal system and for those 
who serve it, including judges, other lawyers, and public officials. Adjudicatory 
officials, not being wholly free to defend themselves, are entitled to receive the 
support of the bar against unjustified criticism. Although a lawyer, as a citizen, 
has a right to criticize such officials, the lawyer should do so with restraint and 
avoid intemperate statements that tend to lessen public confidence in the legal 
system. While it is a lawyer’s duty, when necessary, to challenge the rectitude of 
official action, it is also a lawyer’s duty to uphold legal process. 

But the language that I want to focus on here is that last sentence. The code tells us that 

it is a lawyer’s duty to challenge the rectitude of official action.  I wasn’t sure what “rectitude” 

meant, so I did what most people did…I googled it.  Google told me that rectitude means, 
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“morally correct behavior or thinking; righteousness.”  Thus, it’s important for lawyers to 3

consider whether official action is morally correct and, if it isn’t, we need to challenge it.  

I know what you’re thinking, this can get us back into the quagmire of sifting through our 

individual notions of morality and that can get sticky.  Well, you’re right.  But dealing with those 

tough issues in what hopefully ends up being the right manner, could bring about long lasting 

positive change.  And we could save the world in the process.

8. The Rules tell us to help the disadvantaged as an ideal

The lawyer’s duty to help the poor has been long established. Actually, it’s not just the 

“poor” because the category also includes the “disadvantaged” and the “undeserved.”  What the 

issue is really about is helping people obtain access to justice.  The category thus includes 

those people who have a barrier to access to justice and usually that barrier is a financial one. 

This obligation has been accepted in the practice for some time now.  

We see a reference to this duty as far back as 1965 in the now outdated disciplinary 

rules, the Model Code of Professional Responsibility (that Code was eventually scrapped in its 

entirety and our existing disciplinary rules are based on the Model Rules of Professional 

Responsibility which were promulgated by the ABA in 1983). The Code stated, “As a society 

increases in size, sophistication and technology, the body of laws which is required to control 

that society also increases in size, scope and complexity. With this growth, the law directly 

affects more and more facets of individual behavior, creating an expanding need for legal 

services on the part of the individual members of the society.”  In other words, as society 4

 https://www.google.com/search?3

q=rectitude+meaning&rlz=1C5CHFA_enUS520US520&oq=rectitude+meaning&aqs=chrome..
69i57j0l5.2614j0j4&sourceid=chrome&es_sm=91&ie=UTF-8, last checked by the author on 10/13/15

 See the Model Code footnote to EC 2-25, citing Comment, Providing Legal Services for the 4

Middle Class in Civil Matters: The Problem, the Duty and a Solution, 26 U. PITT. L REV. 811, 
811-12 (1965).
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advances, the obstacles to access to justice increase.  That only enhances the need for lawyers 

to help the disadvantaged. Over the years, scholars have expanded upon that idea.

Professor Deborah L. Rhode  (now of Stanford Law School) set forth a variety of 

justifications for the pro bono duty in an article she wrote back in 1999 in the Fordham Law 

Review.  She explained that, “Lawyers have a monopoly on legal services, thus creating the 

duty to help provide them for the poor.”   Additionally, lawyers are a key guardian of justice and 5

for that reason we have the obligation to provide legal services for those who can’t afford them. 

Professor Rhode pointed to a more practical justification as well: “the benefit that such work 

confers upon the lawyers themselves,” which includes the, “intrinsic satisfactions that 

accompany public service.”   She continued, “The primary rationale for pro bono contributions 6

rests on two premises: first, that access to legal services is a fundamental need, and second, 

that lawyers have some responsibility to help make those services available. The first claim is 

widely acknowledged.”  Proof that it continues to be is widely acknowledged comes from the 7

State of New York where recently Chief Judge Jonathan Lippman of the New York Court of 

Appeals acknowledged that “lawyers have a professional responsibility to promote greater 

access to justice.”   He explained that, ”as far back as judges and lawyers have existed, the 8

pursuit of equal justice for all, rich and poor alike, has been the hallmark of our profession.”  And 

the responsibility doesn’t stop with practicing attorneys. He continued, “each attorney has an 

 Deborah L. Rhode, Cultures of Commitment: Pro Bono for Lawyers and Law Students, 67 5

Fordham L. Rev. 2415 (1999) at 2419.

 Deborah L. Rhode, Cultures of Commitment: Pro Bono for Lawyers and Law Students, 67 6

Fordham L. Rev. 2415 (1999) at 2420.

 Deborah L. Rhode, Cultures of Commitment: Pro Bono for Lawyers and Law Students, 67 7

Fordham L. Rev. 2415 (1999) at 2418.

 http://www.nycourts.gov/attorneys/probono/FAQsBarAdmission.pdf, last checked by the author 8

on 12/27/2014.
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obligation to foster the values of justice, equality, and the rule of law, and it is imperative that law 

students gain a recognition of this obligation as part of their legal training.” 9

The idea that lawyers should “give back” isn’t so controversial.  In fact, my gut tells me 

that the majority of people in the practice would agree with the need for lawyers to help the 

disadvantaged community.  In theory, it seems to simply be an extension of our otherwise 

accepted societal wide notion of helping the needy.  The problem is that many lawyers don’t 

actually feel compelled to act.  In practice is appears that, if left to our own devices, most 

lawyers won’t accept that responsibility and won’t actually provide services to the 

disadvantaged. So what’s a bar association to do? 

In the late 1960’s the ABA believed that we needed to do something.  Unfortunately, the 

motivation for addressing the pro bono obligation did not come from an altruistic place.  For 

those of you who have heard me speak before, you know that I point out that the collective bar’s 

historical position on a variety of issues was somewhat selfish in nature.  That applies in the 

area of “access to justice” as well.  Here was the bar was motivated by protectionist concerns.  

That’s illustrated in a footnote to the Model Code which states, “The issue is not whether we 

shall do something or do nothing. The demand for ordinary everyday legal justice is so great 

and the moral nature of the demand is so strong that the issue has become whether we devise, 

maintain, and support suitable agencies able to satisfy the demand or, by our own default, force 

the government to take over the job, supplant us, and ultimately dominate us.”10

So there is the big dilemma: the powers that be acknowledge the lawyer’s responsibility 

to help the disadvantaged, but they see that the Bar won’t voluntarily fulfill that duty. Thus, we 

see that the issue isn’t about whether they duty to help the disadvantaged exists— it’s about 

 http://www.nycourts.gov/attorneys/probono/FAQsBarAdmission.pdf, last checked by the author 9

on 12/27/2014.

 Model Code, footnote to EC 2-25, citing, Smith, Legal Service Offices for Persons of 10

Moderate Means, 1949 WIS. L REV. 416, 418 (1949).
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whether lawyers should be forced to do so.  That idea is at the heart of the debate about pro 

bono services.  As Professor Rhode stated, “while most lawyers acknowledge that access to 

legal assistance is a fundamental interest, they are divided over whether the profession has 

some special responsibility to help provide that assistance, and if so, whether the responsibility 

should be mandatory.”11

Over the years, bar associations and courts countrywide have considered whether the 

best way to get lawyers to fulfill our pro bono obligation is to make the obligation mandatory.  As 

one would imagine, there is great disagreement on the topic.   A recent article on law260.com 

reminded us that, “The debate over mandatory pro bono is not new. In the 1970s and 80s, many 

states considered adopting such policies.”   That most states gave serious consideration to the 12

concept back in the late 70s makes sense— it was at that time that the ABA was considering 

major amendments to the Model Code of Professional Responsibility (as I mentioned earlier, 

that Code was eventually completely replaced by the Model Rules of Professional Responsibility 

in 1983).  The article continued, “In 1977, the State Bar of California proposed a mandatory 40-

hour per year requirement for practicing attorneys. After heated and vitriolic debate, the 

proposal was rejected. Similarly, in 1978 a proposal for mandatory pro bono in New York state 

resulted in a firestorm of controversy and was not adopted. As recently as 2010, the Mississippi 

Supreme Court proposed mandatory pro bono rules. That proposal was withdrawn after nearly 

unanimously negative feedback from throughout the state.”13

One might except that the rationale for objecting to a mandatory pro bono requirement is 

motivated by basic selfishness.  While I’m sure that’s the case for some people, it’s not the 

 Rhode at 241911

 http://www.law360.com/articles/530036/mandatory-pro-bono-is-not-the-answer-for-12

practitioners, last checked by the author on 12/27/2014.

 http://www.law360.com/articles/530036/mandatory-pro-bono-is-not-the-answer-for-13

practitioners, last checked by the author on 12/27/2014.
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argument of everyone.  In fact, even those lawyers who are most dedicated to pro bono work 

have come out in opposition to the idea of mandatory service.

An article on law360.com recently authored by Daniel Grunfeld, Mitchell A. Kamin, David 

A. Lash and Amanda D. Smith made a compelling case against the imposition of mandatory pro 

bono requirements.  They said that, “State bar mandated pro bono for lawyers is ill-advised. It 

will create enormous pressures on our already strained system of delivery of legal aid to the 

poor and, counter-intuitively, will result in less and lower quality legal services to those who 

need them most.”  They said it will put a greater burden on legal services companies to 14

oversee the lawyers, at a time when their resources are very low.  Additionally, they are 

concerned that small to medium sized firms will be hit hard.  Large firms already have an 

internal pro bono requirement, along with an infrastructure to assist them.  The small to medium 

sized firms have no such apparatus and, as a result, will feel a larger hardship. “Compelling 

those who cannot (or are not willing to) contribute their time is sure to result in the half-hearted 

services that have long been feared. Asking someone with no expertise to take on a case 

requiring specialized knowledge is an opportunity for rampant malpractice. Expecting experts 

from legal aid organizations to fill that knowledge gap is economically and practically impossible. 

The task is too overwhelming, the energy misspent.”15

So how have the rules dealt with the pro bono obligation?  We can start by evaluating 

the ABA’s first ethics code, the Model Code of Professional Responsibility.  You might recall that 

the Code broke things out into EC, or “ethical considerations” and DR for “disciplinary rule.”  

 http://www.law360.com/articles/530036/mandatory-pro-bono-is-not-the-answer-for-14

practitioners, last checked by the author on 12/27/2014.

 http://www.law360.com/articles/530036/mandatory-pro-bono-is-not-the-answer-for-15

practitioners, last checked by the author on 12/27/2014.
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When one peeks at the Code’s language for pro bono publico service, we can see that it’s 

simply recommended as an ethical consideration:16

EC 2-24   A layman whose financial ability is not sufficient to permit payment of any fee 17

cannot obtain legal services, other than in cases where a contingent fee is appropriate, 
unless the services are provided for him. Even a person of moderate means may be 
unable to pay a reasonable fee which is large because of the complexity, novelty, or 
difficulty of the problem or similar factors.

EC 2-25 Historically, the need for legal services of those unable to pay reasonable fees 
has been met in part by lawyers who donated their services or accepted court 
appointments on behalf of such individuals. The basic responsibility for providing legal 
services for those unable to pay ultimately rests upon the individual lawyer, and personal 
involvement in the problems of the disadvantaged can be one of the most rewarding 
experiences in the life of a lawyer. Every lawyer, regardless of professional prominence 
or professional workload, should find time to participate in serving the disadvantaged. 
The rendition of free legal services to those unable to pay reasonable fees continues to 
be an obligation of each lawyer, but the efforts of individual lawyers are often not enough 
to meet the need.  Thus it has been necessary for the profession to institute additional 
programs to provide legal services. Accordingly, legal aid offices, lawyer referral 
services, and other related programs have been developed, and others will be 
developed, by the profession. Every lawyer should support all proper efforts to meet this 
need for legal services.

When one reviews this language carefully, one can see that it’s a bit internally 

inconsistent.  How could that be?  Remember, every disciplinary code is the product of 

compromise.  A bunch of people who are charged with creating the code all make their opinions 

about the proposed rules be known and, ultimately, the drafting body votes on the final 

language.  In this case, I think the compromise created language that is somewhat 

contradictory.  

Sure, in EC-25 the code reinforces the moral obligation for lawyers to give unto others 

when they state that, “The basic responsibility for providing legal services for those unable to 

pay ultimately rests upon the individual lawyer,” and that, “Every lawyer…should find time to 

 Note that footnotes from the original text have been omitted.16

 http://www.americanbar.org/content/dam/aba/migrated/cpr/mrpc/mcpr.authcheckdam.pdf, last 17

checked by the author on December 27, 2014
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participate in serving the disadvantaged.”  But it’s interesting how the code seems to limit the 

efforts of lawyers. In that very same section, the drafters remind us that legal aid and legal 

offices and other programs have developed and they state that, “Every lawyer should support all 

proper efforts to meet this need for legal services.” What’s the inconsistency? They could have 

reminded lawyers of their personal duty to go and represent the poor on their own, but they 

didn’t.  Instead, they seemed to tie the lawyer’s responsibility to supporting the legal aid offices. 

The quote I mentioned in the footnote to EC-25 earlier is consistent with that point: “… the issue 

has become whether we devise, maintain, and support suitable agencies able to satisfy the 

demand.”  To many it might seem as if I’m splitting hairs, but I don’t think so.  My personal (and 

somewhat educated) opinion is that if the drafters wanted to make the obligation more personal, 

they would have.  This language smells like a compromise to me.  It seems as if the last line of 

the section is very carefully crafted to give lawyers an “out.”  Lawyers could fulfill that personal 

obligation by simply supporting those organizations, instead of getting their individual hands 

dirty.  I think that the anti-lawyer-obligation crowd didn’t want to go too far, so this language is 

what they agreed upon.  Maybe I’m being overly cynical, but I doubt it.

Of course, this is only the backdrop, as the Model Code was rescinded in place of the 

Model Rules of Professional Responsibility in 1983.  The current version of that code contains 

Rule 6.1, which states:

Rule 6.1 Voluntary Pro Bono Publico Service18

Every lawyer has a professional responsibility to provide legal services to those unable 
to pay. A lawyer should aspire to render at least (50) hours of pro bono publico legal 
services per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the (50) hours of legal services without fee or 
expectation of fee to:

 https://courts.arkansas.gov/rules-and-administrative-orders/%5Bcurrent%5D-arkansas-rules-18

of-professional-conduct, last checked by the author on 12/27/2014. Copyright restrictions 
prevent me from reproducing the ABA rules, so I’ve used the Arkansas Rule.  Arkansas has 
incorporated the ABA rule verbatim, but it's not subject to the copyright restrictions. 
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(1) persons of limited means or
(2) charitable, religious, civic, community, governmental and educational 
organizations in matters that are designed primarily to address the needs of 
persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals, 
groups or organizations seeking to secure or protect civil rights, civil liberties or 
public rights, or charitable, religious, civic, community, governmental and 
educational organizations in matters in furtherance of their organizational 
purposes, where the payment of standard legal fees would significantly deplete 
the organization's economic resources or would be otherwise inappropriate;
(2) delivery of legal services at a substantially reduced fee to persons of limited 
means; or
(3) participation in activities for improving the law, the legal system or the legal 
profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that 
provide legal services to persons of limited means.   [End of Rule]

The key difference in the current rule is that there can be no mistaking the personal 

obligation of the lawyer.  In marked contrast to the Model Code, the first section of Rule 6.1 

clearly states that the obligation can be fulfilled by either service to individuals, or service to 

organization.  Furthermore, the personal obligation is quantified: the rule recommends 50 hours 

of service per year. Note, however, the key word in that sentence— it is a recommendation.  

The rules states that a lawyer, “should aspire” to providing the 50 hours of service.  As we can 

see, the idea that lawyers should have a mandatory pro bono obligation has not been adopted 

by the ABA.

The other important element to notice is that the obligation isn’t just about helping the 

poor.  Yes, subsection 6.1(a) addresses the obligation to help those with “limited means”.  But 

the following subsection goes further.  In Rule 6.1(b) we are encouraged to provide “additional 

services” to organizations that address civil rights, public rights, religious organizations, 

educational organizations, etc, which might not be able to afford normal legal fees. Thus, the 

Page �  of �16 47



rule appears to go beyond just helping the poor and addresses the wider “access to justice” 

issue.19

Interestingly, here is where we will get a chance to talk about the drug dealers 

mentioned in the title.  There have been several cases in this country in which alleged drug 

dealers end up being “disadvantaged” and access to justice issues are implicated.  Consider the  

situation where a person is arrested for selling drugs.  The forfeiture laws will require that all of 

their funds are confiscated.  And yes, it’s usually all of their funds because it’s likely that every 

dollar they ever made was done so through illegal means.  Thus, all of their assets are subject 

to forfeiture. In that case, they won’t have money to pay for a lawyer. In fact, defense attorneys 

are aware of that concern and they frequently petition the court to confirm that the lawyer will 

actually receive their fee and that the court won’t seek reimbursement from those defense 

lawyers if it’s later revealed that the monies they are paid were subject to forfeiture.  Many 

times, however, those requests are denied.  Thus, the dry dealer is too rich to qualify for a public 

defender, but they can’t get private representation because no lawyer is willing to take the case 

for fear of not getting paid.  Alas…an interesting access to justice issue for someone who is 

uniquely disadvantaged.

 If you’re interested in the aspirational standard set forth in Oregon (which I mention in the 19

program) you can find it here: https://www.osbar.org/_docs/rulesregs/
bylaws.pdf#nameddest=13.1 
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PART TWO — CONFLICTS

1. Generally, Rule 1.7

We all know what conflicts of interest are…basically.  Not all of us understand how the 

rule works nor do we appreciate the fundamental issues about conflicts.  That’s the place we 

need to start because you can’t understand positional conflicts without first understanding the 

way conflicts work, generally. To understand our obligations, we should start with the 

mechanically-oriented Rule 1.7.  Why do I say mechanically oriented?  Because Rule 1.7 has a 

“structured” feel.  Subsection (a) helps us decide whether a conflict exists, and if one does, 

subsection (b) tells us what we have to do to be able to take the client despite the conflict.  It’s 

sort of like the old Basic programming language—“if (a), then (b).”  That’s almost formulaic, as 

opposed to other, less mechanical rules in the code.  

Rule 1.7. Conflict of interest: Current clients 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concur-rent conflict of interest. A concurrent conflict of interest 
exists if:  

(1) the representation of one client will be directly adverse to another client; or  
(2) there is a significant risk that the representation of one or more clients will be 

materially limited by the lawyer's responsibilities to another client, a former client or a 
third person or by a personal interest of the lawyer.  

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), 
a lawyer may represent a client if:  

(1) the lawyer reasonably believes that the lawyer will be able to provide competent 
and diligent representation to each affected client;  

(2) the representation is not prohibited by law;  
(3) the representation does not involve the assertion of a claim by one client against 

another client represented by the lawyer in the same litigation or other proceeding before 
a tribunal; and  

(4) each affected client gives informed consent, confirmed in writing. 

There’s and important conceptual issue to understand here.  There are always two 

fundamental concerns that are at the heart of every conflict situation: it’s always about either 

loyalty or confidential information.  Every time, in every situation, it’s always about one or both of 

those concepts.  Are you being forced to compromise your loyalty to your client because of your 
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loyalty to another person, or do you have confidential information about a client that you are 

going to use to their detriment. That concept of loyalty is reflected above in section 1.7(a)(2).

That part of the rule states that a lawyer has a conflict if there is a significant risk that 

their representation of a client will be “materially limited” by their obligations to someone else.  

That is loyalty, codified.  That section is saying that when a lawyer limits their representation of 

one client because of some duty they owe to another, they have compromised their duty of 

loyalty. I’ll tie into that concept again later on, but for now understand it, and notice 

something….we’re talking about a conflict between parties.

Most lawyers focus on the parties when it comes to evaluating conflicts under Rule 1.7.  

That’s why we ask whether we are “directly adverse” to another client of the firm.  We ask 

questions like whether your representation of one client puts you in a position adverse to 

another client.  We also ask questions like whether we the parties on both sides of a matter are 

one in the same. Then you’re suing your own clients.  

Take a situation like corporate representation, for instance. Let’s say that you’ve 

represented LargeCo for years.  One day another client walks in the door and they want you to 

sue NotSoLargeCo.  You learn, however, that NotSoLargeCo is a wholly owned subsidiary of 

LargeCo.  If that’s the case, then you might end up suing your own client.  Restatement Section 

121 sets forth various criteria in this regard.  Items that make it more likely that a related entity is 

a client are: whether the lawyer received confidential information from the subsidiary, whether 

the entity is controlled and supervised by the parent organization, whether the original client 

could be materially harmed by the suit against the subsidiary.  Some opposing considerations 

are that the lawyer no longer represents the initial corporate client and that the two entities 

became linked after the lawyer began representation of the corporations. Restatement (Third) of 

the Law Governing Lawyers Sec. 121.  Thus, if the two entities are deemed to be one in the 

same you might be suing your own client. 
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A lawyer isn’t finished if 1.7(a) points to the existence of a conflict. Lawyers could still 

take a client despite the apparent existence of a conflict, if they get over the hurdles of Rule 

1.7(b). However, notice from the following section of the rule that you need to fulfill ALL 

elements of subsection (b).

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), 
a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.

2.  Questions about the matter

In the previous example dealing with corporations, we were focusing on the identities of 

the parties in determining whether a problematic conflict exists.  But as we all know, conflict 

analysis can go deeper, because the matter, matters.  When does the matter matter? Consider 

the prohibition against conflicts with former clients. Let’s review Rule 1.9:

Rule 1.9. Duties to former clients  

(a) A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which that 
person's interests are materially adverse to the interests of the former client unless the 
former client gives informed consent, confirmed in writing.  

(b) A lawyer shall not knowingly represent a person in the same or a substantially related 
matter in which a firm with which the lawyer formerly was associated had previously 
represented a client:  

(1) whose interests are materially adverse to that person; and  
(2) about whom the lawyer had acquired information protected by Rules 1.6 and 

1.9(c) that is material to the matter;  
unless the former client gives informed consent, confirmed in writing.  

(c) A lawyer who has formerly represented a client in a matter or whose present or 
former firm has formerly represented a client in a matter shall not thereafter:  

(1) use information relating to the representation to the disadvantage of the former 
client except as these Rules would permit or require with respect to a client, or when the 
information has become generally known; or  
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(2) reveal information relating to the representation except as these Rules would 
permit or require with respect to a client. 

 The rule we discussed earlier (Rule 1.7) dealt with evaluating conflicts where there may 

be harm to existing clients.  However, we must also be concerned that our representation of 

some person/entity could cause a conflict with a former client.  Rule 1.9 allows us to evaluate 

whether we would be harming a former client, thereby creating a conflict.  Two interesting things 

to note… 

 First, you can see that the hurdles are a bit lower in Rule 1.9.  To see what I mean, look 

at the contract between Rules 1.9(a) and 1.7(b).  If we find that a conflict exists under 1.9, all we 

need to do is get informed consent.  However, if a conflict exists in 1.7, we need to jump through 

all of the hurdles of 1.7(b).  That’s because of a policy decision.  The drafters have raised the 

bar regarding existing clients. 

 Second, most lawyers don’t realize that conflict analyses usually require us to analyze a 

situation under rules 1.9 as well as 1.7.  That’s because those two rules deal with different 

players—Rule 1.7 allows us to evaluate the harm being done to an existing client.  Rule 1.9, 

however, has us evaluate the harm to the former client.  So if we are evaluating a conflict 

between an existing and former client, we probably have to do a conflict analysis under both 

rules. But what about the reference I made to being concerned about the “matter?” 

 In order to have a problematic conflict with a former client, the new client must be 

involved in “in the same or a substantially related matter in which that person's interests are 

materially adverse to the interests of the former client.” Rule 1.9(a). The way we determine 

whether the matters are the same or substantially related is set forth in the commentary.  But for 

our purposes here, it’s simply important to understand that the focus is on the matter.  If your 

clients are involved in the same matter, there could be a conflict.  So where’s the twist when it 

comes to positional conflicts? In positional conflicts, the concern doesn’t revolve around the 

parties or the matter, it revolves around the issues.  
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3.  Positional conflicts is concerned with the issues

Consider the following example: What if you were hired by the American Dental 

Association to advocate for a law that required a dentist to go into every elementary school to 

give students lectures which promoted dental health, including orthodonture.  Now consider the 

situation if, two months after accepting that client, you were retained by another client to sue an 

orthodontist for giving a lecture about his work at a local summer day camp.  The talk was the 

first of several that the orthodontist was scheduled to give at day camps across the state.  The 

orthodontist is being sued by a group which believes that the use of palate expanders by 

orthodontists is a form of torture.  That particular orthodontist is a big advocate of palate 

expanders and it is a large part of his lecture.  Your client hires you to obtain an injunction 

agains the orthodontist barring him from the rest of his scheduled talks and to suppress the 

speech of orthodontists regarding palate expanders because it advocates torture that violates 

US and international law. 

You have a potential conflict in that hypothetical.  If you are successful in silencing the 

orthodontist, that judgment could be used by your adversary to help defeat the lobbying you are 

doing for the ADA.  The substance of the ADA’s legislation is about permitting speech about 

orthodonture (at least in part), whereas the other suit is specifically seeking to restrict speech 

about orthodonture. But notice— this is different from the other conflicts discussed above. In 

those other conflicts the focus was on the parties and that’s not the case here.

The orthodontist hypothetical represents an issue-based conflict, more commonly 

referred to as a “positional” conflict.  The issues we are usually concerned with in traditional 

Rule 1.7 analysis are not present- for instance, you aren’t suing your own client, nor are the 

representations a part of the same matter.  They are not in the same venue— in fact, one is 

litigation and the other is legislative work.  But there is still a conflict because if you are 
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successful in your argument on behalf of one client you can invalidate the claim of the other.  

These positional conflicts are addressed in Rule 1.7, albeit in the commentary.

Rule 1.7 starts out by telling us something that appears to fly in the face of positional 

conflicts— that lawyers are normally permitted to represent economic competitors: 

Rule 1.7, Comment [6] 
… On the other hand, simultaneous representation in unrelated matters of clients whose 
interests are only economically adverse, such as representation of competing economic 
enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and 
thus may not require consent of the respective clients

But here the parties aren’t economic competitors.  What is in competition are the 

substantive legal issues. That issue is addressed in Rule 1.7, Comment [24]:

Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different 
times on behalf of different clients. The mere fact that advocating a legal position on 
behalf of one client might create precedent adverse to the interests of a client 
represented by the lawyer in an unrelated matter does not create a conflict of interest. A 
conflict of interest exists, however, if there is a significant risk that a lawyer's action on 
behalf of one client will materially limit the lawyer's effectiveness in representing another 
client in a different case; for example, when a decision favoring one client will create a 
precedent likely to seriously weaken the position taken on behalf of the other client. 

Did you catch that “materially limit” language? It sounds just like Rule 1.7(a)(2), doesn’t 

it? Yes…because it’s a conflict.  But there needs to be some more information the helps us flesh 

out how to determine when there is material limitation such that a conflict exists.  That’s where 

the Restatements come into play.  According to Restatement 128, Comment f, factors relevant 

in determining whether the clients need to be advised of the risk include:

• where the cases are pending (forum) 

• Is it a trial or appellate court?

• whether the issue is substantive or procedural, 

• the temporal relationship between the matters (race for a decision)

• the practical significance of the issue to the immediate and long-term interests of the 

clients involved and the clients' reasonable expectations in retaining the lawyer (centrality)
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Also, there’s an interesting ethics opinion out of Washington, DC that gives us a few more 

factors to consider.  DC Bar Ethics Opinion 265 tells us to also consider:

• the directness of the adversity between the positions on the legal issue of the two clients

• whether a reasonable observer would conclude that the lawyer would be likely to hesitate 

in either of her representations or to be less aggressive on one client’s behalf because of 

the other representation

• the focus should be on the actual harm

4. More Access to Justice Concerns:

One criticism of permitting conflicts of interest is that it impacts access to justice.  Here’s 

how the devious lawyer could cause problems on that regard.  

We know that if you have an impermissible conflict, you need to withdraw per Rule 1.16. 

Rule 1.16(a)(1) says that, “…a lawyer shall not represent a client or, where representation has 

commenced, shall withdraw from the representation of a client if: (1) the representation will 

result in violation of the rules of professional conduct…” Some critics are concerned that 

allowing positional conflicts of interest will allow lawyers to manipulate the ethics rules and claim 

that you are required to withdraw per Rule 1.16, even if you’re not.  The motivation? Money.  

Here’s an example:

Let’s say you’re representing client A and you expect to earn a fee of $4,000 from the 

matter. It’s a complex matter, but it’s the most the client can afford because they are cash 

strapped,— or maybe they are a non-profit entity.  About a month after taking that matter, 

however, Client B walks in your door with a matter that is sort of related to Client A’s matter, but 

not clearly in conflict.  The key difference to you, however, is that Client B is willing to pay you 

$14,000 in your fee.  But there’s a catch.  Client B is a competitor of Client A, and they want you 

to drop Client A in order to get the representation. You have 10,000 reasons to agree. In that 
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case, critics are worried that a lawyers will make a loose case of a positional conflict…maybe 

even argue that one exists when it really doesn’t, just so they can run after the bigger fee.  But 

that might be done at the expense of the other client, and critics say that that’s not fair.  Plus, 

the lawyer who is withdrawing might be the only lawyer genuinely capable of helping Client A.  

Client A may forgo their lawsuit if they think that the only qualified lawyer can not represent 

them.  In that case, they were denied access to justice because of their lack of comparable 

funds. 

I know that some of you might believe that this concern is a bit of a stretch, and I sort of 

agree.  But it’s something that academics are concerned about, and it’s my job to explain all of 

the angles.

5. Other conflict concerns in Rule 1.8

a. Doing business with your client

Doing business with clients is one of those special situations that the drafters chose to 

address specifically in Rule 1.8(a).

Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire 
an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair 
and reasonable to the client and are fully disclosed and transmitted in writing 
in a manner that can be reasonably understood by the client;
(2) the client is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel on the 
transaction; and
(3) the client gives informed consent, in a writing signed by the client, to the 
essential terms of the transaction and the lawyer's role in the transaction, 
including whether the lawyer is representing the client in the transaction. 
[emphasis added]
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This first section of 1.8 sets the tone for the whole rule and illustrates some key concepts 

that are applicable to all of Rule 1.8.  Look at terms I’ve put in bold— phrases like “fully 

disclosed” and “transmitted in writing.” One thing you see throughout various subsections of the 

rule is the need for the lawyer to disclosure the danger that might exist in the relationship being 

formed and the duty to discuss the downsides.  It’s about ensuring that the client is protected— 

and the best way to ensure that they are protected is to ensure that they have as much 

information as possible.

This idea of protecting the client from the lawyer is consistent with the main objectives of 

the disciplinary code as a whole.  It’s all about protecting the client from unscrupulous and 

incompetent lawyers. And the drafters know that the pursuit of our own interest can turn us into 

unscrupulous beasts (Overkill? Maybe).

Notice an important distinction in the rule. There are actually two sections of 1.8(a) which 

discuss the need to communicate with the client— (a)(1) and (a)(3).  The difference is critical.  In 

subsection (1) the drafters set forth the need to disclose certain information to the client.  But in 

subsection (3) they take it to another level. There they make it a requirement that the client 

actually signify their consent.  Thus, the communication doesn’t just go one way (lawyer to 

client).  Plus, the type of consent that the client must provide is critical as well.  They must give 

“informed consent,” which is a term of art that’s defined in Rule 1.0(e) as follows:

"Informed consent" denotes the agreement by a person to a proposed course of 
conduct after the lawyer has communicated adequate information and 
explanation about the material risks of and reasonably available alternatives to 
the proposed course of conduct.

There’s another important, and unique aspect to the communication required in this part 

of the rule.  Look at the following to excerpts from Rules 1.7 and 1.8 respectively:

1.7(b)(4) each affected client gives informed consent, confirmed in writing.
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1.8(a) (3) the client gives informed consent, in a writing signed by the client, to the 
essential terms of the transaction and the lawyer's role in the transaction, including 
whether the lawyer is representing the client in the transaction.

Both of these sections address the type of communication one must have with the client 

in order to be permitted to pursue the relationship despite the existence of a conflict.  In Rule 1.7 

we’re talking about determining whether a conflict situation is “consentable,” meaning whether a 

lawyer could represent the client, even though a conflict appears to exist.  In Rule 1.8 we’re 

talking about whether a lawyer can enter into a business relationship with the client, a 

relationship that has a conflict baked right in. I’m sure you see the key difference— it’s the issue 

of the acknowledgment of the client’s consent.  In both cases we need to get informed consent, 

but in Rule 1.7 we only need to have that consent “confirmed in writing.” That’s also a term of art 

and it’s defined in Rule 1.0(b) as follows:

(b) "Confirmed in writing," when used in reference to the informed consent of a person, 
denotes informed consent that is given in writing by the person or a writing that a lawyer 
promptly transmits to the person confirming an oral in- formed consent. See paragraph 
(e) for the definition of "informed consent." If it is not feasible to obtain or transmit the 
writing at the time the person gives informed consent, then the lawyer must obtain or 
transmit it within a reasonable time thereafter.

According to that definition, the lawyer simply needs to follow up the lawyer/client conversation 

with a writing.  However, in Rule 1.8(a)(3), the lawyer is required to have the client acknowledge 

their informed consent in a “writing signed by the client.” Presumably, there’s a different 

requirement because of the differing nature of the relationship.  The drafters probably felt that 

entering into a business relationship with one’s lawyer is a bit more risky than simply consenting 

to a lawyer’s conflict.  As a result, the drafters must have wanted there to be no 

misunderstanding about what the client was consenting to— thus, the requirement that they 

actually sign off on the consent.
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One last point about Rule 1.8(a)— don’t think that it stands on it’s own.  The commentary 

tells us that one needs to keep the standard rule on conflicts (1.7) in mind as well, particularly if 

you are also acting as lawyer to your business venture (or if your representation is otherwise 

significantly limited because of your financial interest).  See Comment [3]:

“Here the lawyer's role requires that the lawyer must comply, not only with the 
requirements of paragraph (a), but also with the requirements of Rule 1.7. 
Under that Rule, the lawyer must disclose the risks associated with the lawyer's 
dual role as both legal adviser and participant in the transaction, such as the 
risk that the lawyer will structure the transaction or give legal advice in a way 
that favors the lawyer's interests at the expense of the client. Moreover, the 
lawyer must obtain the client's informed consent. In some cases, the lawyer's 
interest may be such that Rule 1.7 will preclude the lawyer from seeking the 
client's consent to the transaction.”

In other words, if you’re not able to give representation, then you can’t even ask for informed 

consent per 1.7(b). If your personal financial interest is so great that you can’t give competent 

representation to your client/business partner, then you can’t represent the entity.

b. Getting into bed with your client

In contrast to the previous section you should take the title of this subsection literally, 

because now I’m talking about actually getting into bed with your client.  Having sexual 

relationships with one’s client is not permitted in some circumstances, and the pertinent 

language in that regard is found in section 1.8(j):

(j) A lawyer shall not have sexual relations with a client unless a consensual sexual 
relationship existed between them when the client-lawyer relationship commenced.

Note that not every state in the Union has adopted that language.  Some states have 

rules that contain far more elaborate language. Take North Carolina’s Rule 1.19, for instance:

Rule 1.19 Sexual Relations with Clients Prohibited

(a) A lawyer shall not have sexual relations with a current client of the lawyer. 
(b) Paragraph (a) shall not apply if a consensual sexual relationship existed between 
the lawyer and the client before the legal representation commenced. 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(c) A lawyer shall not require or demand sexual relations with a client incident to or as a 
condition of any professional representation. 
(d) For purposes of this rule, "sexual relations" means:

(1) Sexual intercourse; or 
(2) Any touching of the sexual or other intimate parts of a person or causing 
such person to touch the sexual or other intimate parts of the lawyer for the 
purpose of arousing or gratifying the sexual desire of either party.

(e) For purposes of this rule, "lawyer" means any lawyer who assists in the 
representation of the client but does not include other lawyers in a firm who provide no 
such assistance.

Still other states take a different approach, like Iowa:

1.8(j) A lawyer shall not have sexual relations with a client, or a representative of a 
client, unless the person is the spouse of the lawyer or the sexual relationship predates 
the initiation of the client-lawyer relationship. Even in these provisionally exempt 
relationships, the lawyer should strictly scrutinize the lawyer’s behavior for any conflicts 
of interest to determine if any harm may result to the client or to the representation. If 
there is any reasonable possibility that the legal representation of the client may be 
impaired, or the client harmed by the continuation of the sexual relationship, the lawyer 
should immediately withdraw from the legal representation.

Notice how it refers to “representative” of a client as well— that would be in play in situations 

where you have a corporate client, for instance.  It’s important to check the rule in your 

jurisdiction because this is one place in the code where it’s common to see some variation 

among states.  The one thing that is consistent in all rules, however, is that the intimate 

relationship is considered to be laden with conflict.  Be guided accordingly.

c. Withdrawal may be required

It’s possible that when a lawyer represents a client and they are faced with either a 1.7 

or 1.8-style conflict, that they might not be able to resolve same.  Remember, that in such a 

situation, the lawyer’s obligation may be (among other thing) to either decline the 

representation, or withdraw from existing representation.  As you can see, that statement shows 

that the duty to be aware of conflicts of interest is ongoing.  The rule that governs the obligation 

to withdraw is Rule 1.16.
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Rule 1.16. Declining or terminating representation 
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where 
representation has commenced, shall withdraw from the representation of a client if: 

(1) the representation will result in violation of the rules of professional conduct 
or other law; 
(2) the lawyer's physical or mental condition materially impairs the lawyer's 
ability to represent the client; or 
(3) the lawyer is discharged. 

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client 
if: 

(1) withdrawal can be accomplished without material adverse effect on the 
interests of the client; 
(2) the client persists in a course of action involving the lawyer's services that 
the lawyer reasonably believes is criminal or fraudulent; 
(3) the client has used the lawyer's service to perpetrate a crime or fraud; 
(4) a client insists upon taking action that the lawyer considers repugnant or 
with which the lawyer has a fundamental disagreement; 
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the 
lawyer's services and has been given reasonable warning that the lawyer will 
withdraw unless the obligation is fulfilled; 
(6) the representation will result in an unreasonable financial burden on the 
lawyer or has been rendered unreasonably difficult by the client; or 
(7) other good cause for withdrawal exists. 

(c) A lawyer must comply with applicable law requiring notice to or permission of a 
tribunal when terminating a representation. When ordered to do so by a tribunal, a 
lawyer shall continue representation notwithstanding good cause for terminating the 
representation. 
(d) Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client's interests, such as giving reasonable notice to 
the client, allowing time for employment of other counsel, surrendering papers and 
property to which the client is entitled and refunding any advance payment of fee or 
expense that has not been earned or incurred. The lawyer may retain papers relating to 
the client to the extent permitted by other law. 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PART THREE — SUBSTANCE ABUSE IN THE LEGAL PROFESSION

Here are some things that I believe that lawyers, in particular, should watch out for when 

it comes to substance abuse.

THE REALITIES OF THE PRACTICE

Substance abuse is a particular concern for lawyers.

- Lawyers are particularly to other mental health issues as well, including gambling addiction, 

sex addiction, anger issues, and depression.

- There is a a unique contributing factor— how we are “always on” because our ethical rules 

govern our behavior even when lawyers are acting on their own time (we talked about Rule 

8.4(c) misconduct in that regard).

- Other reasons that lawyers are susceptible…I called it a “career cocktail” which includes:

• Chronic work overload

• The specter of constant deadlines

• The ramifications of missing those deadlines are really severe

• The Pressure of dealing with clients who are sometimes making the largest investments of 

their lives.  

• Throw in some other clients who are literally facing the loss of their liberty or life

• And the constant, overbearing threat of malpractice

- Also remember other unique aspects of the practice of law that contribute to the possibility of 

forming a substance abuse problem:

• How practicing law can be a lonely endeavor

• That attorneys have a real, and dangerous tendency to have their entire identity 

overwhelmed by their career
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• The constant competition in the practice 

RISK FACTORS

Risk factors that lawyers might have include

- Family History of Addiction (especially if you have lawyers in the family)

- Lack of Family Involvement 

- Another psychological problem (depression, ADD, post-traumatic stress disorder)

- Loneliness (we see that in the law a lot)

- Anxiety, Anxious work environment (which is common in a law firm)

THE SCIENCE OF ADDICTION AND HOW IT RELATES TO LAWYERS

I explained the realities of addiction when I noted that brain imaging studies from drug-addicted 

individuals show physical changes in areas of the brain that are critical to judgment, decision-

making, learning and memory, and behavior control.  Scientists believe that these changes alter 

the way the brain works, and may help explain the compulsive and destructive behaviors of 

addiction. 

PREVENTATIVE MEASURES

Remember the things that lawyers can do to prevent the onset of substance abuse.

- The need to “live your whole life” and the need to live a rich life away from the law office. 

- Doing so actually increases our ability to provide quality legal services to our clients.

• In addition to preventing substance abuse, an attorney who lives her whole life is a multi-

dimensional individual and a well rounded professional who is able to find a way to identify 

somehow with the people she needs to represent and ultimately provides better service to 

the client and the community. 
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- Don’t forget about the tendency of attorneys to get so wrapped up in their caseload that they 

forget about taking care of themselves.

• Taking care of oneself as a lawyer is actually the ultimate statement of loyalty to the client

• Taking care of ourselves, emotionally, mentally, and physically allows us to provide the 

requisite services to our client.  We are able to fulfill our role as a lawyer and maximize our 

ability to perform for our client provided that we are firing on all of our mental cylinders. If 

you take care of yourself, it will mean that you function at optimal levels and you will be a 

better attorney.  

 

TREATMENT & RECOVERY

Regarding recovery, we discussed how abstinence from drinking and drugging is the only viable 

option.

Regarding Treatment, I discussed the lawyer’s assistance program. I mentioned that:

- Lawyers assistance programs provide confidential assistance to lawyers, judges, law students 

and their families in coping with alcoholism and other addictions, 

- They also help treat depression, anxiety and other problems related to the stress of practicing 

law. 

- They believe that it’s the overall responsibility of the profession to help our colleagues who 

are suffering with alcoholism, substance abuse, addictive behavior and psychological 

problems.

- I explained the ways LAPs can help:

• Offers short term counseling

• Career counseling

• Supportive recovery programs and diversionary programs
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• LAPs can help you find a treatment facility, if you need one.  We discussed the treatment 

alternative, in-patient alternatives and outpatient alternatives
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PART FOUR — INCLUSION, IN PARTICULAR…EXECUTING

I hate graduations.  Even when they are for my own children, the graduation ceremonies 

bore me to tears.  But this past month I attended my son’s graduation from high school and I 

was struck by the interesting speakers.  In particular, I heard a message from, Dr. Michael W. 

Vinella the Principal of East Brunswick High School in New Jersey.  Dr. Vinella gave 10 bits of 

advice for graduates, and when I heard them, I immediately thought about this program on 

diversity.  After obtaining the good doctor’s permission, I’ve adapted them for this CLE program 

on diversity (we’ll go through them from #10, down to #1).

First, an important concept:  Dr. Vinella described your “5 feet of space.” This program is 

all about that space…that space around you where you have the most opportunity to affect 

others.  The place where you can personally, and instantaneous create a change in culture.  

This program focuses exclusively on your 5 feet of space and how you can improve diversity in 

the practice of law by focusing and executing in that 5 feet of space. That’s why the majority of 

this program will focus on action items.  Ways that you can interact with people in that 5 feet of 

space in a way that will advance the cause of diversity.  

But every lesson on execution starts with a small bit of theory.  That’s because if you 

want to make any real change, you must follow what I call the MPH approach.  You must have 

the right Mindset, develop a successful Process, and put it together to ensure the right long term 

Habits.  So let’s talk about the first element, which is broken down into four bits of theory that 

help explain the right Mindset necessary to create change in your 5 feet of space.
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10. Get the right Mindset

a. You gotta want it

To make a change, you must actually WANT to act.  You must have a mindset that is not 

only open to improving the cause of diversity, but being committed to making a change.  That’s 

not as easy as it sounds.  Many of us sit through these seminars because we’re required to do 

so…and we prefer that change occur, but we don’t personally want to shoulder the burden of 

bringing about a change. Thus, your mindset must change you need to actually have the desire 

to take action.

b. Be a better Josh Groban than me.

Josh Groban sings a song called “You raise me up.”  But overtime I try to sing it, I mess 

it up.  Usually, my lyrics end up like this:

You raise me up, so I can stand on mountains;
You raise me up, to walk on stormy seas;
I am strong, when I am on your shoulders;
- Cause you……..are the wind beneath my wings

You can probably tell that I smushed two different songs together there.  But the title of 

the song —”You raise me up” — is what this element is really all about. It’s about having the 

mindset of someone who is a contributor, not a contaminator.  A contributor raises other people 

up.  A contributor can also be the wind beneath someone else’s wings…so I guess my mash up 

kinda works.  And that must be the quality of your attitude when you are interacting with people 

in your 5 feet of space.  You must always be thinking about how you can work to positively 

contribute to your space.  Every action plan that comes later in this program is designed to raise 

up, or build up, those who enter your space. It’s all about how you will contribute to the 

betterment of those with whom you interact.  It also means that you need to avoid allowing 

others to contaminate your space.
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Cynicism is easy.  And people who are cynical create havoc, and it happens fast. They’re 

like weeds…they don’t need a lot of water (encouragement) and they get out of control fast. 

People who come into your space might be cynical and they might be hostile to your desire to 

bring about diversity in the practice.  When faced with those type of contaminators t’s easy for 

us to be passive…but we can’t.  We can’t contaminate the space and we can’t allow others to 

do so. Your mindset must be as follows:  You must seek to send off every person better than 

when they entered that space.

c. It’s an ongoing effort

There’s a concept that runs through these two bits of advice on mindset and that is 

diligence. You’ve got to want to make a change, and you need to be a contributor…always.  

Success on both of those fronts is an ongoing effort.  It takes diligence. You need to realize that 

every interaction you have with another person is meaningful.  There is not designated time to 

deal with diversity issues…every moment is an opportunity to deal with diversity issues.  And in 

every interaction you have the opportunity to contribute or contaminate. One of the failures of 

most CLE education about this topic is that it’s forgotten once the program is over.  If there’s 

anything you remember from this course, it’s that diversity should be an effort you consider at all 

times and in all interactions.  I genuinely think that that’s one reason we’ve struggled to make 

serious gains in the practice.  You can’t relegate this issue to the back of our mind.  Push it 

forward.  Here’s a good, sticky saying that might resonate and help you stay on course: “Don’t 

put diversity in the back of the bus.”
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9. Hope without action is futile

It is absolutely possible, and probably, that you will make beneficial change that will 

advance the cause of diversity.  You must set your sights high in that regard and be optimistic.  

it’s tough, I know.  But it’s critical that you have hope…and that you believe things can get 

better…and that you can be the impetus for that improvement.  Just like I mentioned above- 

how you can’t let contaminators soil your space, you likewise can’t let contaminators soil the 

space between your ears.  Don’t let them get into your head and sap your optimism.  Staying 

optimistic and having hope is a necessary ingredient to being able to execute.  And the 

extension of that is….being optimistic, but failing to actually taking any action is worthless.  

Hope without action is futile. Toward that end, here is our first action item: Put a recurring 

reminder in your to-do lost to pop up in two months that reminds you to consider whether you 

have actually taken any action toward improving diversity (sit tight…the recommendations of 

what actions you can take are around the corner…we are almost there). Force yourself to 

review whether you are actually taking action.

8. Communicate effectively and responsibly

In order to unite your space and those in it in real life or virtually, you will need to 

communicate effectively and responsibly.  That means that while you are engaged in this effort 

to advance the cause of diversity, make sure to choose your words wisely and make sure you 

think before your thumbs get to work. And remember— your digital footprint never goes away.n 

What you say, will be frozen in time FOREVER.  Treat every moment, in reality and virtual 

reality…as a Freeze Frame. This is a particularly important issue, given the on line world.

Because of social media, our 5 feet of space an instantaneously turn into infinity.  And 

because we don’t have someone physically in our face, we might not realize that they have 

entered our 5 feet of space…and we might let our guard down.  We might revert back to a racist 
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joke, or share a meme that smacks of bias. But there is never a time, in reality or in our virtual 

life, the we could let bias slip in.  Maybe a concept that will help you appreciate the seriousness 

of this item is the following: If you share something that is inappropriate and no one ever heard 

anything you said but that moment— that Freeze Frame— how would you feel about that 

becoming your legacy?

Here’s the action item related to diversity:  Stop pushing the line while on line. When 

you’re on social media, consider all of the world in your 5 feet of space.  Do you have an 

anonymous twitter handle where you post inappropriate items? Delete it.  Make a change even 

if you don’t have an anonymous profile— are there posts in your timeline that hold back the 

progress toward diversity? Delete them.  Have other people posted comments on your timeline 

which are inappropriate? Delete them too.  Now. Go do it right now, then come back to these 

materials.  That’s an action that you can take right now that advances the cause because it 

removed damaging material from the world.  

This is particularly important for process in the practice because we all know today that 

there is no longer a separation between our personal and professional lives.  If a potential client 

goes on our personal Facebook page and sees racist sounding information, you are 

contaminating the practice.  People will think that it’s okay to behave that way, as long as it’s 

done on your personal time.  It’s inappropriate and if you truly want to make a change to the 

practice you need to self-police your own virtual 5 feet of space.

7. Do what you say

While in your space, make sure your actions are in alignment with what you say. You will 

not be able to improve your space or influence those who enter unless you are true to your 

word. In common parlance…talk the talk AND walk the walk. That, according to Dr Vinella, is 

becoming a lost art in our world. Here’s how we can put that idea into action in a diversity 
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context (and I think you’ll see elements of several of the items I’ve discussed reflected in this 

action item):

Develop 4 statements that you can use to broach the topic of diversity in the practice.  

These statements should be applicable to any type of interaction, whether you’re in a 

courtroom, at the closing table, in a networking context, or any place else.  Memorize those 4 

statements and actually use them.  

For example, if you’re sitting at a CLE event and the room happens to be 

overwhelmingly full of white males (which happens far more often than we’d like to admit), 

maybe you turn to the person next to you and mention, “I don’t see a single African-Amercian 

face in this room.”  That will bring the issue to the forefront. You might get a person to consider 

that inequity when they otherwise would not have noticed it.  That’s how we advance the cause 

of diversity- sometimes simply by pointing out that it exists in real life and bringing it to 

someone’s attention.

Another example: Maybe you’re at a closing and you hear your adversary’s secretary 

translating for someone is Spanish.  You could ask them where they learned the language. It’s 

possible that they were born in another country, or maybe they learned it as a child from their 

immigrant family…who knows. The point is that it could lead to a conversation that involved 

discussion about diversity and that’s the goal.  Listen, it’s not always going to work— that 

person might not actually be a minority and they might have learned the language in school, and 

then maybe you won’t have an opportunity to advance diversity.  You’ll never know if you don’t 

try.  But it’s important to walk the walk and try to actually going up these issues within your 5 fee 

feet of space because just getting to know someone…exposing the differences, interacting…

these conversations break down barriers. And that’s a tangible thing that you can do, personally, 

to promote diversity and inclusion.
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Here’s a way for you to really kick it up a notch.  Why not develop these diversity-aimed 

ice-breaker lines every day?  Look at your calendar.  Where will you be today/tomorrow? Maybe 

you create some icebreakers that you can use that day in those contexts. THAT would show 

commitment, for sure.

6. Be Yourself

You will not be able to have any affect on the cause of diversity if you are not authentic.  

You need to really believe this stuff.  You need to believe that this is important and worthwhile.  If 

you don’t, people will see through you and your efforts will end of setting back the cause instead 

of advancing it. 

One must stay true to who you are in your space. Don’t try to be a person that you’re not 

just because you think it advances the cause.  There’s a difference between changing how you 

behave to add action items which promote diversity to your daily routine, and playing a role or 

becoming a person that you think is the right type of character.   If you are not an authentic 

person, your execution will suffer. 

Not only must you be yourself, but you must be proud of who you are as well. That’s 

particularly important when we find ourselves confronted with one of the contaminators we 

discussed earlier.  When you find yourself with a contaminator inside your 5 feet of space, stand 

your ground and be proud of yourself. Do not allow others to dictate what you do – do what is 

right. There are going to be people who come into your space and try to derail you. They’re 

going to hear your statements and push back.  Don’t let them. Stay the course.  There are some 

action items you can employ to execute in that regard.

Develop 4 defensive statements.  I’m talking about 4 statements you can throw out there 

when a contaminator enters your space and tries to throw you off your game.  For instance, I 

could envision someone who is not serious about diversity to hear something you’ve said about 
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the topic and reply with, “You know I’m tired of hearing about diversity all the time. It’s always 

about bias, and dicersity, blah, blah, blah.  It’s enough already.  I’m not a racist and I don’t want 

to hear about it anymore.” Maybe your response could be, “You know, I hear that a lot, but tell 

me, what have you actually DONE to promote the cause recently?”  Of course, you might want 

to phrase the line in a less accusatory manner.  I’ll let you change the delivery to find the voice 

that works for you.

5. Don’t be a Debbie Downer. 

There are some Saturday Night Live sketches that I love and I’m slightly old school in 

that regard.  Anything with Eddie Murphy, for sure. And pretty much anything with Chris Farley.  I 

love that skit with “Debbie Downer” too.  Didn’t see it? Go check it out on line, then come back.  

No time to do that? Okay, here’s what it is: Debbie Downer was that person who sits with a 

group and constantly points out the negative angle in any conversatio.  In the process, she 

brings pessimism to the entire situation.

Don’t be Debbie Downer.  Nobody likes a downer.

No one wants to enter your space to listen to you complain. There’s is a difference 

between complaining and making progress toward dealing with a difficult situation. Of course 

you need to bring up problems if you want to ultimately deal with fixing them.  But make sure 

that you have a solution to improve your space. Make sure that you also present the solutions to 

improving diversity- don’t just harp on the problems.  Critics are a dime-a-dizen.  Our world 

needs more ethical problem solvers.

The action items here relate back to those icebreaker statements I mentioned earlier. 

Think about the quality of those statements.  Make sure that you couch them in positive, 

optimistic terms.  More importantly, make sure that you provide solutions.  For example, 

remember the statement I recommended that said something to the effect of, “What have you 
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done lately to improve diversity?” You need a follow up that sounds like, “Well, here are some 

things you can do….” Then you need to actually provide some examples of action items that 

other person could take.  And those action items could resemble the tasks discussed in the next 

few sections…read on…

4. Take risks

When we enter difficult situations, it’s a good idea to make a plan.  That way you have a 

framework for how to deal with things…it’s the P in the MPH approach.  You need a Process 

that you’ll follow in order to achieve your goals.  Those action items I mentioned above are a 

perfect example of things you can do to develop a process that will help address diversity with 

the goal of improving inclusion in the practice of law. But my boxing hero Mike Tyson had an 

interesting line.  He said, “Everyone has a plan until you get punched in the mouth.”

Mike knew that a great fighter must adapt.  If your plan is thrown off course, you need to 

find a way to change and still accomplish the goal.  The same holds true in the world of fighting 

for diversity. As you enter the diversity space, or as people enter your 5 feet of space, you need 

to make this commitment— opting out will not be an option.  If someone throws you a curveball, 

you need to find a way to persist in the fight. And sometimes that means that you’ll need to go 

out of your comfort zone. Meet the challenges in your space head on and use the knowledge 

and skills you were given to take risks. 

You will face challenges….people who are opposed to the fight for diversity will try to 

throw you off.  But your success will be measured by getting up one more time than being 

knocked down. And if they are successful in derailing you, don’t fret- failure is okay as long as 

you learn from it and use the new knowledge to improve your space.

Here’s what you can do. When you find yourself in a situation where someone is fighting 

with you…when you find yourself feeling uncomfortable, allow yourself to feel strange. It’s risky, 
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because you don’t have any idea where the conversation is going to end up. There is no safety 

net- you are improvising.  But you need to allow yourself to feel vulnerable. It’s difficult skill to 

develop— the ability to allow yourself to feel uncomfortable, and to continue to press on despite 

that sense of unease.  But the truth is that that is when real progress begins. Force yourself to 

stay in the zone during times like that and remain engaged. Here are a few steps to follow in 

that regard:

First, realize that you are in improvisation territory, and let yourself remain there. In fact, 

force yourself to remain there…in that uncomfortable space.

Second, quickly ask yourself, “is this a safe situation?”  If the other person is full of 

animosity and there is the possibility of a physical confrontation, then you need to extract 

yourself from the situation. But if it’s safe…

Third, react like a jazz musician.  What I mean by that is you need to listen to what the 

other side is saying and respond to their cues.  It’s common for someone in a tense situation to 

simply pursue their beliefs, and almost push their ideas down the other person’s throat (so to 

speak).  But a jazz improviser listens to what the other musicians on stage are doing and they 

go with that flow. The best band leaders ultimately lead their bandmates to a place they want to 

be…and that’s what you have to do with a contaminator in a diversity situation.  Let them speak. 

Let them vent.  Let them say the absurd things that hurt you to the core.  Then, go with that flow 

and persuade them.  Take them to the place you want them to be, instead of shouting over 

them, or conducting your own one-sided conversation in response to their positions.

3. Be the leader of your space

In the previous point I alluded to leading a contaminator to a place in a conversation.  

Leading another person in that context is time consuming and it takes patience.  And that quality

— patience — is one of the most important attributes of being a leader. And let’s face it, if you 
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are taking on the responsibility of changing people’s minds about diversity, then you are taking a 

leadership position (and good for you). That’s why Dr. Vinella says that you need to be the 

leader of your space.  This element is really about the quality of the interaction that you engage 

in when you improvise in that “risky,” scary situation. Resolve yourself to the fact that it might 

take some time.  A leader puts in the necessary time to get the results they want. Great leaders 

listen, collaborate and do not communicate partial facts about their space. That takes dedication 

and patience. Be patient and get in the conversation for the long haul.  Convincing someone 

that promoting diversity in the practice is important is not a quick conversation.  It’s not easy.  Be 

patient and be willing to put in the time to make a difference.

There’s another aspect to this leadership thing.  It’s not just about your own personal 

attributes, but it’s about developing the necessary attributes in your team.  In that regard, it’s 

about being a mentor.  Mentorship is more than supervision- it’s about teaching, inspiring, 

guiding, and developing another person.  

The action item here should be clear: get your team involved. Those are the people who 

are usually in your 5 feet of space- focus on them as well.  Get your office involved in the cause 

for diversity.  Enlist them in this effort.  Encourage them to take action in their own 5 feet of 

space.  Put them into some uncomfortable situations (in a productive way, of course).  You know 

the old saying “familiarity breeds contempt?” I’ve always believed that familiarity defeats 

contempt.  Identify four places that you could go….with your team….that would allow you to 

interact with a diverse group. Make a firm outing there. And while you are there, actually 

interact.

The other way you can put this into action in your practice, and show leadership in the 

process,  is to make sure that the actions you’ll take to promote diversity are in that plan. That 

shows a sense of dedication to the mission, it shows your team that you’re serious, and it 
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ensures that you will actually take the steps necessary to bring about inclusion in your firms 

proverbial 5 feet of space.

2. Have an attitude of gratitude

As you embark on this effort to promote inclusion and advance the cause of diversity in 

the practice, you will be entering a new phase of life.  It  will be one that is full of excitement, 

frustration, and hopefully rewards.  But as you move into this next space, keep in mind that you 

won’t always be successful. You won’t always realize a “win” and you won’t always feel 

rewarded.  As Dr. Vinella said, not everyone will receive a trophy and life is not all about 

unicorns and rainbows. But it’s important to be grateful, despite the challenges.

Gratitude is one of the essential elements of success in any endeavor. In the diversity 

context you can take the following action item: be thankful not only for the rewards and the 

trophies, but be thankful for the tough ties and the failures as well.  it’s those challenges that 

help you grow.  Being faced with a roadblock is an opportunity to develop an argument against 

that impediment. In addition, every interaction can make some difference.  Be thankful for the 

opportunity to interact because even if you’re not successful, you probably made some impact— 

sometimes just advancing the dialogue, or putting the right idea in someone’s head is important.

In that regard, appreciate all who enter your space no matter if they agree with you or 

not. If we all learn to appreciate one another and our differences, our individual spaces will 

improve and diversity will be advances. Respect all who enter your space and keep in mind a 

simple thank you goes a long way. Which brings me to another action item: when you see 

people who are committed in your space, thank them. When you are able to convince someone 

to take a step to eliminate bias, thank them.  That sense of graciousness encouraging and it 

keeps old momentum going.  You can even go further—  get their contact info. Seek them out.  

Become part of their team and vice-versa.

Page �  of �46 47



1. Appreciate those in your space

The final element is related to gratitude.  Dr. Vinella put it to the high school graduates 

this way:

The speed of events in your next space will move even faster, but remember to take the 
time to appreciate those people in your space. Graduates, look up in the stands. These 
are the people who are currently in your space and will always be there. Just because 
you are moving on to a different space make sure to always keep room for these people.

And that leads me to the final action item:  Make sure not to leave behind the people 

who are in your space now.  Improving diversity in the practice means expanding your life, not 

restricting it.  it’s about broadening your perspectives and others’, not limiting them or leaving an 

old life behind.
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