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Introduction 

 The entertainment industry is booming and remains an attractive market for legal 

services. The massive price tags attached to feature films, television shows, books, music, and 

other entertainment deals make the field a very lucrative one for entertainment attorneys. Often, 

an entertainment lawyer is relied on not only for his legal expertise, but also his deep knowledge 

of the entertainment industry. The entertainment lawyer can be see as a pillar of expertise to turn 

to when clients have questions or concerns regarding the industry as a whole or personal 

questions for professional consulting or financial guidance. The fidicuary relationship between 

clients and lawyers, along with the different spirit of the industry, lead to clients relying on their 

entertainment attorneys at a more personal level than other fields of law. 

 Since the entertainment attorney already services his clients at a different level, he often 

blends his role as attorney with nonlegal services, including wearing ‘hats’ as a talent agent, 

personal manager, business partner, entrepreneur, financial and personal consultant, and business 

manager. As more of these roles are blended into an attorney’s relationship with his client, the 

client will come to trust the attorney more, bring him more business, and provide him with more 

referrals. It will also leave him open to malpractice claims from a variety of avenues. The real 

‘art’ in entertainment law, then, is balancing this multitude of hats to best serve the client and 

benefit the attorney. 

 



Agents, Managers, and Attorneys- Oh My! 

 Agents, personal managers, and entertainment lawyers are not inherently exclusive in 

their client services. The role of the entertainment lawyer mirrors that in any other industry, but 

because of the nature of the entertainment and sports worlds, elements from the roles of agent 

and manager tend to blend together in the attorney’s responsibilities. Case law does, however, 

impose the fiduciary duties owed to the client by the attorney upon personal managers and 

agents. 

 A personal manager’s duty to his client is the least- defined of the three in question here, 

but is perhaps the most closely tied to the client. The manager will personally oversee the 

development of the client, consisting of counseling, advising, directing, and coordinating the 

development of the talent’s artistic career, including matters of business, finance, and personal 

importance. Managers are not regulated in California 

An agent may procure employment for their client, negotiate deals, manage tours, and 

bundle deals by bringing clients together for mutually beneficial outcomes. Agents also may 

handle clients’ finances and represent them in any capacity for which the client calls, and are 

generally paid through a portion of the client’s income from negotiated deals. Given an 

entertainment lawyer’s education, responsibility, and expertise within the industry, he or she may 

be in an excellent position to represent a client in these somewhat non- lawyer capacities and 

benefit both the lawyer and the client in doing so. In reality, it seems like a great idea. 

 Enter the Talent Agencies Act. 

 The Talent Agencies Act (TAA) is a piece of the California Labor Code (CLC) 

requiring that all talent agents be registered under the California Labor Commissioner. CLC 



1700.4(a) defines an agent as any “person or corporation who engages in the occupation of 

procuring, offering, promising or attempting to procure employment or engagements for an artist 

or artists,” and CLC 1700.5 holds that “No person shall engage in or carry on the occupation of a 

talent agency without first procuring a license therefor from the Labor Commissioner.” The TAA 

lays out a procedure by which agents may become licensed, including a $10,000 bond deposit to 

the Labor Commissioner.  

 There is not substantial case law to provide a revealing trend in how attorneys are 

subject to the TAA, but if an attorney engages in the ‘procurement of employment’ for a client, 

he or she could be liable to lose their attorney’s fees and could be forced to return all other fees 

paid in connection with the client.  

 The TAA is widely criticized by lawyers especially for a number of reasons. First, there 

is an argument that the TAA was never meant to apply to attorneys, but to unscrupulous talent 

agents who were harming their clients. Secondly, the terms ‘procurement’ and ‘employment’ has 

been criticized for being unreasonably vague, ambiguous, and ultimately indeterminate. Perhaps 

the most convincing argument made by attorneys against the TAA is that attorneys are already 

regulated through the California Rule of Professional Conduct, which offers clients much greater 

protection than that put forth in the TAA. 

 A large problem facing the agent- attorney (AA) is competition with agents not 

regulated by the MRPC. Unlike agents, AA’s must worry about professional conduct rules, 

cannot solicit clients, must handle conflicts of interest, and cannot cross state borders without 

worrying about the unauthorized practice of law. To make matters more difficult, the California 

State Bar in 1999 stated that “all of [an attorney's legal and non-legal] services are considered to 

be legal services for purposes of determining whether a lawyer must comply with the rules.” 



With policies in their current state, a licensed attorney cannot simply claim that agent and 

attorney are two distinct hats and that he is not engaging in the practice of law when acting as an 

agent. However, the cases of McFadden (1980) and Sinnamon (1981), seen below, highlighted a 

growing concern in the TAA: musicians often could not get an agent without a preexisting 

recording contract, but the TAA required that only licensed agents procure recording contracts. 

The result was an astronomicaly high barrier to entry as musicians had no one to turn to to 

negotiate their recording contract. In response, the TAA was amended in 1982, with CLC 

1700.4(a) now stating an exception that “the activities of procuring, offering, or promising to 

procure recording contracts for an artist or artists shall not of itself subject a person or 

corporation to regulation and licensing under this chapter.” 

 New York General Business Law (NY GBL) lays out similar, yet less strict regulations 

of talent agents. NY GBL 171(c)(3) defines employment agency “as any person who, for a fee, 

renders vocational guidance or counseling services and who directly or indirectly: 1) procures or 

attempts to procure or represents that he can procure employment or engagements for persons 

seeking employment or engagements; 2) represents that he has access, or has the capacity to gain 

access, to jobs not otherwise available to those not purchasing his services; or 3) provides 

information or service of any kind purporting to promote, lead to or result in employment for the 

applicant with any employer other than himself.” However, New York goes further, specifically 

defining “theatrical employment agency” in NY GBL 171(8) as ““any person…who procures or 

attempts to procure employment or engagements for circus, vaudeville, the variety field, the 

legitimate theater, motion pictures, radio, television, phonograph recordings, transcriptions, 

opera, concert, ballet, modeling or other entertainments or exhibitions or performances.”  



 New York’s leeway comes from its actual restrictions and the exceptions it carves out. 

NY GBL 172, much like the TAA, states “no person shall open, keep, maintain, own, operate or 

carry on any employment agency unless such person shall have first procured a license therefore 

as provided in this article.” However, managers are exempt from the jurisdiction of the New 

York statutes. NY GBL 172 reads, “the business of managing such entertainments…where such 

business only incidentally involves the seeking of employment therefore.” This incidental 

procurement provision has caused les friction with the artistic management community in NY. 

 

Relevant Cases: 

McFadden v. Ripp (1980) 

o Ripp acted unlawfully in securing a recording contract and live engagements without a 

license for his client, McFadden. The personal management contract was declared void, and 

Ripp was ordered to return all commissions, royalties, and monies to McFadden.  

Sinnamon v. McKay (1981) 

o Similar to the facts of the case in McFadden¸ McKay unlawfully procured recording 

contracts for Sinnamon, and as a result, all agreements were declared void and all payments 

ordered to be returned. 

Jewel Kilcher v. Marv Dauer & Associates and Marv Dauer (2001) 

• Notes that the intention of the TAA is the protection of artists 

• Found that even the single act by the attorney of procuring employment satisfied “acting as 

an unlicensed talent agent” 

o Attorney was deprived all commission 



 Note: this is overturned by Marathon 

Marathon Entertainment, Inc. v. Rosa Blasi (2008) 

• This case applies to managers vs. agents, but holds that if a manager procures employment in 

one instance, only the commission from that one instance of illegality are void, not the 

commission throughout the entire professional relationship with the client 

o “Doctrine of Severability” 

 

Conflicts of Interest 

 The non- lawyer activities of an entertainment lawyer can open him up to a wide range of 

conflicts of interest, and the utmost care must be taken to avoid falling into these traps. Conflicts 

of interest span across all of the lawyers legal and nonlegal activities apply to past engagements 

as well. A common theme in the discussion of the roles of an entertainment lawyer is the 

“multiple hats” idea where attorneys wear multiple hats in their interactions with the 

entertainment industry. Unfortunately, this can often lead to conflicts of interest arising between 

the different hats, all of which are subject to the Rules of Professional Conduct.  

 An issue present in the conflicts of interest for entertainment lawyers is cross- industry 

experience and the representation of adverse parties. In 1992, Billy Joel sued a very prominent 

entertainment lawyer, Allen Grubman, for representing Joel, his manager, his agent, and CBS at 

the same time and claimed a breach of duty along with conflict of interest. Although settled out 

of court, the case presents an interesting conundrum for entertainment law firms: although cross- 

representation leaves Grubman’s firm open to malpractice suits, many of his clients actually 



view his cross representation as a large benefit and believe he can get them a better deal because 

of the breadth of the firm’s experience and expertise. 

Croce v. Kurnit 1982 

 In this case, Kurnit, an attorney, was sued for breach of fiduciary duty for not disclaiming 

that he had previously worked as a principal at a record production company for which the 

plaintiff, Croce, worked. The court held that although Kurnit’s nondisclosure didn’t reach the 

level of unconscionability, he indeed broke his fiduciary duty to the client, and was thus liable 

for damages and attorney’s fees. 

 

Business Ventures 

 The California Rules of Professional Conduct Rule 3-300 states that a member of 

the Bar “shall not enter into a business transaction with a client; or knowingly acquire an 

ownership, possessory, security, or other pecuniary interest adverse to a client, unless 

each of the following requirements has been satisfied: 

(A) The transaction or acquisition and its terms are fair and reasonable to the client and are 

fully disclosed and transmitted in writing to the client in a manner which should reasonably 

have been understood by the client; and 

(B) The client is advised in writing that the client may seek the advice of an independent 

lawyer of the client's choice and is given a reasonable opportunity to seek that advice; and 

http://www.law.cornell.edu/ethics/ca/code/CA_CODE.HTM%231-100(B)(3)


(C) The client thereafter consents in writing to the terms of the transaction or the terms of 

the acquisition.” 

 It is unclear whether Rule 3-300 was intended to apply to shopping agreements between 

attorneys and clients (but beware the TAA).  

 The purpose of Rule 3-300, along with MRPC 1.8(a) and any similar state statute, is to 

protect a client from the lawyer’s likely advantage in business dealings with their client. This 

inherent advantage stems from a deeper and clearer understanding of the intricacies of the deal, 

as well as a knowledge of the client’s personal matters. To make up for this advantage, the 

attorney must provide in writing the option for independent counsel and the risks inherent in 

doing business with your lawyer.  

 The most reliable way to hedge such risk is to go to great lengths preparing a proper 

written notice to the client outlining the dangers of doing business with your attorney and 

recommending them to independent counsel. However, some lawyers have begun protecting 

themselves even further and incorporating an entirely separate business entity for their non- 

lawyer business ventures, representation of clients, and financial and career advising. This 

separate business entity protects them and makes the process of explaining where legal services 

end and nonlegal ones begin much clearer and allow the on- paper distinction to be cleaner to 

clients. 

 

Hypotheticals 

1. Your firm represents clients at all levels of the film industry. Steven Iceberg, a producer, 

is in your office discussing a science fiction project he is undertaking and mentioned that 



he was having some trouble finding big names to sign on. Immediately, you think of 

Thom Cruz, another one of your clients with a passion for science fiction who is currently 

not committed to another project. Your instinct is to bring the two together and package a 

deal that will benefit all three of you. 

a. Would packaging a deal between your existing clients constitute the ‘procurement 

of employment’ for Thom, and thus violate the TAA? 

i. Are you eligible for an agent fee in addition to your standard fees? 

1. If so, is it necessary to split the fees into the separate functions you 

perform for the client? For example, charge a lump sum as 

attorney’s fees and a % income as agent fees. 

b. What are the necessary steps to take to protect yourself from conflict of interest 

claims? 

i. Can you continue to represent both clients? 

ii. Even if consent is given, what are the lasting concerns of representing 

both? 

The producer is so thankful for your casting assistance that he wants to offer you some 

ownership of the project for a buy in fee.  

a. What are the legal considerations behind investing in a project in which 

your current clients are involved? 

b. Would you need new consent forms and to fully disclose your investment? 

 

2. You and a client are speaking personally about the client’s career, and the client asks for 

your genuine opinion regarding several potential contracts to take at the time. Your 



recommend Project A, and the client follows in step. Down the road, Project A flops, the 

forgone Project B is an instant classic, and you suddenly have a very, very angry client on 

your hands. 

a. Should you have disclosed that your advice was strictly nonlegal? 

i. Should this disclosure have been in writing? 

b. Does career consulting count as nonlegal activity? 

c. How can one balance the need for personal trust with clients and the cold 

perception of such written waivers of legal responsibility? 
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