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MR. COBBLEPOT’S FEE APPLICATION AND THE PROBLEM E-MAIL:  
ANSWER KEY 

 
(1)  Ex Parte Communication, RPC 3.5(b) 
 Yes, the Supreme Court of Tennessee affirmed the hearing panel’s finding that the attorney 
violated Rule 3.5(b).  Mr. Cobblepot emailed the judge on September 28, 2009, specifically 
referencing the denial of his fee application, and two days later appealed the district court’s 
affirmance to the Sixth Circuit Court of Appeals.  Because the time in which Mr. Cobblepot could 
appeal the district court’s ruling had not yet expired, the email was sent “during the proceeding” 
and constituted an ex parte communication in violation of Rule 3.5(b). 
 Even though Mr. Cobblepot sent the email only after he appealed the bankruptcy judge’s 
ruling, the email was still considered an ex parte communication by the Tennessee Supreme Court.  
In Hancock v. Bd. of Prof’l Responsibility of the Supreme Court of Tenn.1, the attorney likewise 
contended that because he had appealed the judge’s ruling before he sent the email, it was not sent 
“during the proceeding” and therefore could not be an ex parte communication.  See Malmquist v. 
Malmquist, 415 S.W.3d 826 (Tenn. Ct. App. 2011), perm. app. denied (Tenn. Feb. 21, 2012) (trial 
judge not required to recuse himself from a case when a threat allegedly made by one of the 
litigants was communicated to the trial judge through a third party while case was on appeal).  The 
Board conversely argued that, although the attorney had appealed, his email was sent while the 
bankruptcy was still ongoing in the judge’s court, so the email was sent “during the proceeding.” 
 As the Supreme Court of Tennessee noted, the phrase “during the proceeding” is not 
defined in Rule 3.5.  Comment 1 does provide, however, that “[m]any forms of improper influence 
upon a tribunal . . . are specified in the Tennessee Code of Judicial Conduct, with which an 
advocate should be familiar.”  The Code of Judicial Conduct’s analog to Rule 3.5 prohibits judges 
from “initiat[ing], permit[ting], or consider[ing] ex parte communications . . . concerning a 
pending or impending matter.”  Tenn. Sup. Ct. R. 10, RJC 2.9.  The Code of Judicial Conduct 
defines a “pending matter” as “a matter that has commenced” and explains that “a matter continues 
to be pending through any appellate process until final disposition.”  Tenn. Sup. Ct. R. 10, 
Terminology.  Because the judicial prohibition against ex parte communications extends to cases 
that have not yet completed the appellate process, the Hancock Court found “no reason why 
attorneys should not be similarly constrained” (citations omitted).  Accordingly, the Court held 
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that Rule 3.5(b)’s proscription of ex parte communications extends “through any appellate process 
until final disposition,” Tenn. Sup. Ct. R. 10, Terminology, and where that appellate process has 
not yet ended, the email was an ex parte communication in violation of Rule 8, RPC 3.5(b). 
 
(2)  Disrupting Tribunal, RPC 3.5(e) 
 Yes, the Supreme Court of Tennessee affirmed the hearing panel’s finding that Mr. 
Cobblepot violated Rule 3.5(e), finding his email constituted “conduct intended to disrupt a 
tribunal.”  Comment 5 to Rule 3.5(e) explains that an attorney’s “function is to present evidence 
and argument so that the cause may be decided according to law.”  Thus, “[a]n advocate can 
present the cause, protect the record . . . and preserve professional integrity” without “belligerence 
or theatrics.”  Tenn. Sup. Ct. R. 8, RPC 3.5 cmt. 5.   
 Although the email was technically sent outside of courtroom-based proceedings, the 
Hancock Court held that an attorney’s ethical obligation to avoid engaging in conduct intended to 
disrupt a tribunal extends to “any proceeding of a tribunal, including a deposition,” Tenn. Sup. Ct. 
R. 8, RPC 3.5 cmt. 6, and the attorney’s conduct “need not occur inside the courtroom to be 
disruptive to a tribunal” (citations omitted).  The Hancock Court noted that the “scope of Rule 
3.5(e) is clearly limited to those situations in which an attorney’s actions interfere with a tribunal’s 
ability to conduct its affairs.   
 The Hancock Court concluded: “Although we recognize that [the attorney] was not 
involved in the ongoing litigation of [the] bankruptcy action when he emailed [the judge], a 
‘proceeding’ was nevertheless pending because his time for appealing to the Sixth Circuit had not 
yet expired.  As the hearing panel acknowledged, [the] email has a ‘threatening tone’ and 
represents the ‘abusive [and] obstreperous conduct’ that Rule 3.5(e) prohibits.”  Id., citing Tenn. 
Sup. Ct. R. 3.5(e) cmt. 5.  The Supreme Court of Tennessee concluded that the attorney’s violation 
of RPC 3.5(e) was supported by substantial and material evidence. 
 
(3)  Statement Concerning Judge’s Integrity, RPC 8.2(a)(1) 
 No, the Supreme Court of Tennessee found the attorney did not violate Rule of Professional 
Conduct 8.2, which prohibits an attorney from making false statements concerning the integrity or 
qualifications of a judge which “unfairly undermine public confidence in the administration of 
justice.”  Tenn. Sup. Ct. R. 8, RPC 8.2 cmt. 1.   
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 The Hancock Court explained that Rule 8.2 is “not designed to shield judges from 
unpleasant or offensive criticism” (citations omitted).  Rather, the Court has long recognized that 
attorneys are in the best position to know the “character and efficiency of our judges,” In re Hickey, 
149 Tenn. 344, 258 S.W. 417, 429 (Tenn. 1923), because attorneys are among the most credible 
of witnesses on the qualifications of judges, and the public routinely relies on their assessments.  
Tenn. Sup. Ct. R. 8, RPC 8.2 cmt. 1; see also In re Green, 11 P.3d at 1085 (acknowledging that 
public criticism of judges by attorneys is an important public interest because many judges in 
Colorado are subject to retention elections).  Rule 8.2 encourages attorneys to provide “honest and 
candid opinions” for the public’s benefit.  Tenn. Sup. Ct. R. 8, RPC 8.2 cmt 1.  
 Given the purpose of Rule 8.2(a)(1), and the harm it seeks to prevent, the Hancock Court 
held that an attorney may be disciplined pursuant to Rule 8.2 “only if the false statement is 
communicated to a third party.”  See Restatement (Third) of Law Governing Lawyers § 
114 (providing that “[a] lawyer may not knowingly or recklessly make publicly a false statement 
of fact concerning the qualifications or integrity of an incumbent of a judicial office”) (emphasis 
in original); id. at cmt. B (“Because the purpose of [Section 114] is to protect the public reputation 
of the judicial and public legal office, there is less reason for concern with statements made by a 
lawyer in private conversation.  Such conversation is not included within the rule.”).   
 The Court was therefore unable to conclude that the email to the judge fell within the scope 
of Rule 8.2(a)(1), because the record lacked any indication that the attorney sent the email to 
anyone other than the bankruptcy judge.  While the Hancock Court agreed with the panel’s 
conclusion that the email was “extremely disrespectful,” the Court disagreed that it was 
sanctionable misconduct under Rule 8.2(a)(1), and reversed the panel’s finding on that point. 
 
(4)  Chancery Court’s Modification of Hearing Panel’s Decision 
 Yes, the chancery court erred by modifying the judgment against Mr. Cobblepot to include 
additional violations of Rules 3.2, 3.4(c), and 8.4(a) and (d).  The chancery court had concluded 
that, because the Board of Professional Responsibility hearing panel found that Mr. Cobblepot’s 
revised brief failed to comply with the district court’s orders and the local rules, and found that the 
hearing panel’s failure to find rule violations for these actions constituted “oversight and . . . 
render[ed] the decision of the hearing panel arbitrary.”  See Tenn. Sup. Ct. R. 9, § 1.3 (permitting 
the court to reverse or modify the hearing panel’s decision if the decision is, among other things, 
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“arbitrary or capricious or characterized by an abuse of discretion or clearly unwarranted 
discretion”).  
 However, while the hearing panel’s judgment did not include any mention of the alleged 
violations arising from the district court briefs, the Supreme Court of Tennessee disagreed with 
the chancery court’s conclusion that the absence of those findings rendered the hearing panel 
decision arbitrary.  Rather, upon review of the hearing panel’s memorandum opinion and written 
judgment, the Hancock Court was unable to conclude that the hearing panel made any “finding[], 
inference[], conclusion[] or decision[]” with respect to the attorney’s alleged violations of Rules 
3.2 and 3.4(c).  The Court held: “It is well settled that the reviewing court is without authority to 
amend, modify, or reverse the judgment of the hearing panel unless the appealing party establishes 
one of the enumerated circumstances in section 1.3.  Hyman v. Board of Prof’l Responsibility, No. 
E2012-02091-SC-R3-BP, 437 S.W.3d 435, 443-44, 2014 Tenn. LEXIS 267, *20, 2014 WL 
1280265, at *7 (Tenn. Mar. 31, 2014).  As its basis for modifying the hearing panel’s judgment, 
the chancery court stated that ‘the violations alleged would not justify the imposition of additional 
sanctions and this matter needs to be concluded.’  Neither of these justifications expressed by the 
chancery court are among those enumerated in Tennessee Supreme Court Rule 9, section 1.3.” 
 The Hancock Court went on to note that the hearing panel’s silence concerning Mr. 
Cobblepot’s alleged violations of Rules 3.2, 3.4(c), 8.4(a), and 8.4(d) could reflect its intention to 
dismiss these allegations, or, perhaps the panel was persuaded by the attorney’s testimony that 
mental illness precluded him from complying with the court orders.  See Tenn. Sup. Ct. R. 8, RPC 
3.2 cmt. 1 (“there will be occasions when a lawyer may properly seek a postponement for personal 
reasons, such as illness”); id., RPC 3.4(c) (restricting the rule to situations where the lawyer 
“knowingly disobey[s] an obligation under the rules of a tribunal”) (emphasis added).  Regardless, 
“[t]he point remains . . . that the hearing panel did not resolve these issues, and without a specific 
finding, the chancery court could only speculate as to the hearing panel’s intended conclusion.  
Consequently, the chancery court substituted its judgment for that of the hearing panel, which is 
expressly prohibited by Tennessee Supreme Court Rule 9, section 1.3.  The chancery court 
therefore erred by modifying the hearing panel’s judgment. 
 
 


