
After recently passing the Tennessee bar exam, Paul Charlton obtains a job working for a creditors' rights 
firm in Chattanooga.  One day he receives a referral to file a proof of claim on behalf of East Tennessee 
Servicing (ETS) in the Chapter 13 case of Michael Reeves.   As part of his normal routine, Paul reviews 
the plan that has been filed in the case and notices that the plan filed in the case is the new plan that 
became effective in Eastern District if Tennessee on December 1, 2017.   Importantly, the Plan contains 
the following language:  

To Creditors: Bankruptcy law is complex; you are urged to consult an attorney.  Your rights may 

be affected by this plan. Your claim may be reduced, modified, or eliminated.  If 

you oppose this plan, you or your attorney must file an objection with the clerk of 

court before the scheduled time of the 11 U.S.C. § 341(a) meeting of creditors, or 

the objection must be lodged with the chapter 13 trustee at the meeting unless 

otherwise ordered by the court.  See E.D. Tenn. LBR 3015-3(a) or E.D. Tenn. LBR 

3015-2(a)(5) and (b), as applicable.  If no objection to confirmation is filed, the 

Bankruptcy Court may confirm this plan without further notice.  See Federal Rule of 

Bankruptcy Procedure 3015.  Regardless of plan treatment, creditors will need to file a 

proof of claim before any claim can be paid under the plan.  See Federal Rule of 

Bankruptcy Procedure 3002.  Further, nothing in this plan precludes or otherwise limits 

the filing of an objection or complaint, as appropriate, contesting the allowance of such 

claim or the validity of any lien or right of setoff or seeking to avoid any lien under any 

applicable section of the Bankruptcy Code. 

This plan: (Debtor(s) must complete the following by checking one box on each line.) 

1.1 Limits the amount of a secured claim, which may result in a partial payment or no 

 payment at all to the secured creditor.  [See plan provision in Section 3.2.] 
☐ Yes ☐ No 

1.2 Avoids a judicial lien or security interest.  [See plan provision in Section 3.4.] ☐ Yes ☐ No 

1.3 Contains a Nonstandard Plan Provision.  [See plan provision in Section 8.1.] ☐ Yes ☐ No 

 

3.1 Maintenance of Payments and Cure of Default, If Any (Complete if applicable.) 

Installment payments on the secured claims listed in this section, which will extend beyond the life of the plan, will be 

maintained during the plan, with payments disbursed by the trustee unless “Yes” is listed under “Direct Pay by 

Debtor(s)?”  The holders of the secured claims will retain their liens following the completion of payments under the 

plan, and any unpaid balance of the claims is not subject to discharge.  Any existing arrearage on a listed claim will be 

paid in full through disbursements by the trustee, with interest, if any, at the rate stated.  Any postpetition installment 

payment changes and fees, expenses, and charges noticed in conformity with Federal Rule of Bankruptcy Procedure 

3002.1 will be paid without plan modification by the party designated below to make the installment payment unless 

otherwise ordered by the court.   

The installment payment and amount of arrearage stated in an allowed claim, proof of which is filed, control over any 

contrary amounts listed below.  

If relief from the automatic stay is ordered as to any collateral described below, all payments under this section to 

creditors secured solely by that collateral will cease unless otherwise ordered by the court. 

Name  Collateral Principal Installment Direct Pay Amount of Int.Rate  Arrearage 
Creditor Description Residence? Payment by Debtor(s)? Arrearage Arrearage Payment 

ETS      house                Yes                    $742.78             No                     $0.00                 0%                     $0.00 



 
 
Box 1.1 is not checked and there are no non-standard plan provisions. 
 
In addition to reviewing the Plan, the Paul reviews the loan documents and the escrow analysis that 
escrow analysis that must be attached to the proof of claim pursuant to Bankruptcy Rule 3001.  While 
preparing the Form 410A attachment, Paul reviews the escrow analysis and thinks the escrow shortage 
seems rather high in relation to the amount for outstanding payments as well as fees and costs.  Upon 
closer examination of the escrow analysis, Paul notices that there was a delay by several months in 
performing the post-petition by ETS.  This affects the calculations in several respects.  To begin with, the 
only anticipated disbursement showing on the escrow analysis is mortgage insurance (i.e., nothing 
appears for taxes and insurance).  Clearly $1,137.24 on a monthly basis is not $266.17.  The correct 
amount would be $94.77. Review of the historical portion of the analysis shows that ETS disbursed for 
taxes and insurance during the gap period between the filing of the petition and the date the escrow 
analysis was performed.  The end result is that ETS overestimated the escrow shortage by approximately 

$1100 (the escrow shortage should only be $510.40 instead of $1,600.96) and underestimated the 

monthly payment by $84.43 (the monthly escrow should be $350.60 instead of $266.17). 
 
Because of these issues, Paul seeks the advice of the firm’s partner in charge of bankruptcy, who recalls 
reading that amended Bankruptcy Rule 3002 allows a claimant an additional 50 days to supplement the 
original proof of claim for documents where the collateral is the debtor’s principal residence.  He suggests 
that Paul go ahead and file the proof of claim using the client’s current figures, omit the erroneous escrow 
analysis, and supplement the claim later once the client provides a corrected escrow analysis. 
 
Paul reviews Rule 3002 and finds it a little confusing.  He decides to follow the advice of the bankruptcy 
partner:   he files the proof of claim without the escrow analysis attached, but uses the figures from the 
escrow analysis on Form 410A. 
 
Not fully trusting the advice of the bankruptcy partner, however, Paul also files a motion to extend the 
time to file the proof of claim so that he can supplement and/or correct the proof of claim as needed once 
he gets a corrected escrow analysis from the client. 
 
After several weeks of back and forth with the bankruptcy and escrow departments at ETS, Paul learns 
that ETS does not have the technology to retroactively or back date an escrow analysis.  In other words, 
ETS will not be able to provide Paul with a corrected escrow analysis.   
 
Paul decides that the best he can do is attach an Excel spreadsheet that shows the correct calculations 
for the escrow shortage and the post-petition payment.  However, since the spreadsheet will have the 
effect of reducing the arrears and increasing the post-petition mortgage payment rather than merely 
adding documents, Paul decides it would be better to amend the original proof of claim instead of 
supplementing the proof of claim. 
 
Before the amended proof of claim is filed, Reeves’ attorney files an objection to the original proof of 
claim, stating that the claim should be disallowed for the following reasons: 
 

a) the debtor disputes there are any arrears (i.e., the debtor was current at the time the case was 
filed) even though he knows his client did not make the mortgage payment during the month the 
case was filed until several days after the case was filed; 

b) the proof of claim does not include a breakdown of the escrow shortage in Part 3 of Form 410A or 
show the calculations for the escrow component of the monthly payment in Part 4 of Form 410A; 
and  

c) there is no escrow analysis attached to the proof of claim, as required by Rule 3001(c)(2)(C). 
 
The objection also requested attorney fees for having to file the objection to claim. 
 



After Paul amends the claim, Reeves’ attorney files an objection to the amended proof of claim, stating 
that the claim should be disallowed for the following reasons: 
 

a) the debtor disputes there are any arrears (i.e., the debtor was current at the time the case was 
filed) even though he knows his client did not make the mortgage payment during the month the 
case was filed until several days after the case was filed; 

b) the debtor disputes ETS has a right to increase the post-petition mortgage payment by $84.43; 
and; 

c) the escrow spreadsheet attached to the amended proof of claim does not comply with RESPA, 
and therefore, the Court cannot trust either figure presented by ETS for the escrow shortage. 

 
The objection to the amended proof of claim reiterated the request for attorney fees. 
 
At the evidentiary hearing on the objection to proof of claim, Reeves’ attorney argues that neither the 
original proof of claim nor the amended proof of claim are entitled to the presumption of prima facie 
validity since neither included an escrow analysis that complied with RESPA.  Moreover, since this is not 
the first case that ETS has had issues with its escrow analysis, ETS should not be entitled to the 
presumption in any future bankruptcy case.  Paul disagrees and says that his spreadsheet provided the 
necessary information to properly complete Parts 3 and 4 of Form 410A and that he should be 
commended for providing the court with accurate figures instead of merely relying on the figures from his 
client. 
 
Questions: 
 

1) Is ETS entitled to the presumption of prima facie validity for either the original proof of claim or the 
amended proof of claim? 

2) Who should have the initial burden of proof at the hearing on the objection to claim? 
3) How should the court treat the debtor’s objection to the arrears other than for escrow? 

 
At the conclusion of the hearing, the court rules that ETS has prevailed and satisfactorily proved the 
figures in its amended proof of claim, including the escrow shortage, and the post-petition mortgage 
payment. 
 

4) Should the court award attorney fees to the debtor? 
5) Should Paul have supplemented the claim instead of amending the claim? 
6) What should Paul have ideally done instead of attaching only the spreadsheet to the amended 

proof of claim? 
7) Did either attorney do anything unethical? 
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Official Form 410 

Proof of Claim 04/16 
 

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 

make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies of any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 
 

Part 1: Identify the Claim 

1. Who is the current 
creditor? 

Norway Teachers Pension Fund  
Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor 

2. Has this claim been 
acquired from 
someone else? 

 No 

 Yes. From whom?    

3. Where should notices 
and payments to the 
creditor be sent? 

 
Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 

different) 

East Tennessee Servicing, LLC                                                         East Tennessee Servicing, LLC 

4000 Main Street                                                                                4000 Main Street 

Gatlinburg, TN  37738 Gatlinburg, TN  37738 

Contact phone 800-365-9999  Contact phone 800-365-9999  

4. Does this claim amend 
one already filed? 

 No 

  Yes. Claim number on court claims registry (if known)    Filed on    
MM / DD/ YYYY 

5. Do you know if anyone 
else has filed a proof 
of claim for this claim? 

 No 

 Yes. Who made the earlier filing?    

Case number 17-00001 

Tennessee 
(State) 

(Spouse, if filing) 

United States Bankruptcy Court for the: Eastern District of 

Michael Reeves Debtor 1 

Debtor 2 

Fill in this information to identify the case: 
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number you 
use to identify the debtor? 

 No 

 Yes. Last 4 digits of the debtor's account or any number you use to identify the debtor: 6796 

7. How much is the claim? $135,957.75 . Does this amount include interest or other charges? 
 

 No 

 Yes. Attach statement itemizing interest, fees, expenses, or other charges 

required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the claim? Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. Attach 

redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). Limit disclosing information that is 

entitled to privacy, such as healthcare information. 

 
  Money Loaned  

9. Is all or part of the claim 
secured? 

 No 

 Yes. The claim is secured by a lien on property. 

Nature of Property: 
 

 Real estate. If the claim is secured by the debtor's principal residence, file a Mortgage Proof of Claim 
Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe: 4625 7th Court E, Gatlinburg, Tennessee   37738  

Basis for Perfection: Recordation of Lien 
 

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for example, a 
mortgage, lien, certificate of title, financing statement, or other document that shows the lien has been filed or 
recorded.) 

Value of property: $ 
 

Amount of the claim that is secured: $135,957.75 
 

Amount of the claim that is unsecured: $   (The sum of the secured and 
unsecured amounts should match 
the amount in line 7.) 

 
Amount necessary to cure any default as of the date of the petition: $2,274.86 

 

 
Annual Interest Rate (when case was filed) 3.750000% 

 

 Fixed 

 Variable 

10. Is this claim based on a lease?  No 

  Yes. Amount necessary to cure any default as of the date of the petition. $   

11. Is this claim subject to a right of  No 
setoff? 

 Yes. Identify the property:       
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Part 3: Sign Below 

The person completing Check the appropriate box: 
this proof of claim must 
sign and date it.  I am the creditor. 
FRBP 9011(b). 

If you file this claim  I am the creditor's attorney or authorized agent. 

electronically, FRBP 
 I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 5005(a)(2) authorizes courts 

 to establish local rules 
 I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. specifying what a signature 

is. 

A person who files a I understand that an authorized signature on this Proof of Claim serves as an acknowledgment that when calculating the 

fraudulent claim could be amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 
fined up to $500,000, 

I have examined the information in this Proof of Claim and have a reasonable belief that the information is true and correct. 
imprisoned for up to 5 
years, or both. 

I declare under penalty of perjury that the foregoing is true and correct. 
18 U.S.C. §§ 152, 157 and 
3571. 

 

Executed on date                     03/01/2018 
 

MM / DD / YYYY 

 

 

/s/ Paul Charlton 

 

Print the name of the person who is completing and signing this claim: 

 

Name Paul Charlton 
 

First name Middle name Last name 

Title Authorized Agent for East Tennessee Servicing, LLC  

 
Company Claims “R” Us Law Firm, P.C. 

 

Identify the corporate servicer as the company if the authorized agent is a servicer. 

 

Address P. O. Box 9013 

Number Street 

Gatlinburg TN37738 
 

City State   ZIP Code 

Contact phone (865) 643-6600  Email POCInquiries@ClaimsRUs.com 

Amounts are subject to adjustment on 04/01/19 and every 3 years after that for cases begun on or after the date of 
adjustment. 

    

    

    

    

 
 

bankruptcy petition is filed or the debtor's business ends, whichever is earlier. 11 
U.S.C. § 507(a)(4). 

 Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

 Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

 Other. Specify subsection of 11 U.S.C. § 507(a)(    ) that applies. 

 Wages, salaries, or commissions (up to $12,850*) earned within 180 days before the 

personal, family, or household use. 11 U.S.C.§ 507(a)(7). $    
 Up to $2,850* of deposits toward purchase, lease, or rental of property or services for 

507(a)(1)(A) or (a)(1)(B). $    
 Domestic support obligations (including alimony and child support) under 11 U.S.C. § 

Amount entitled to priority 

No 

Yes. Check one: 

 

 

Is all or part of the claim 
entitled to priority under 
11 U.S.C. § 507(a)? 

A claim may be partly 
priority and partly 
nonpriority. For example, 
in some categories, the 
law limits the amount 
entitled to priority. 

12. 

mailto:POCInquiries@ClaimsRUs.com
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Mortgage Proof of Claim Attachment (12/15) 
 

If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions. 
 

Part 1: Mortgage and Case Information Part 2: Total Debt Calculation Part 3: Arrearage as of Date of the Part 4: Monthly Mortgage Payment 
Petition 

 

Case number: 17-0001 Principal balance: $136,218.59 Principal & interest due: $647.98 Principal & interest: $647.98  

 
Debtor 1: 

 
Michael Reeves 

 
Interest due: 

 
$719.58 

 
Prepetition fees due: 

 
$25.92 

 
Monthly escrow: 

 
$171.40 

 

 
Debtor 2: 

 
 

 

 
Fees, costs due: 

 
$25.92 

 
Escrow deficiency for 
funds advanced: 

 
$0.00 

 
Private mortgage insurance: 

 
$94.77 

 

Last 4 digits to identify: 6796 Escrow deficiency for $0.00 Projected escrow $1,600.96    

 
   

funds advanced: shortage: Total monthly payment: $914.15  

Creditor: Norway Teachers Pension Fund 
 

 

 
Servicer: East Tennessee Servicing, LLC  

Less total funds on 
hand: 

 
Total debt: 

- $1,006.34 Less funds on hand: - $0.00
 

 
 

 
Total prepetition 
arrearage: 

Fixed accrual/daily 
simple interest/other: 

 
Fixed 

 

 
 

Part 5: Loan Payment History from First Date of Default 

 
A. B. 
Date Contractual 

payment 
amount 

Account Activity  

C. D. 
Funds Amount 
received incurred 

 
E. 
Description 

 
F. 
Contractual 
due date 

 How Funds Were Applied / Amount Incurred  Balance After Amount Received or incurred   

G. H. I. J. K. L. M. N. O. P. Q. 
Prin, int & Amount Amount Amount Amount Unapplied Principal Accrued Escrow Fees / Unapplied 
esc past due to to to to fees or funds balance interest balance Charges funds 

balance principal interest escrow charges  balance balance balance 
    

Starting Balance 
 

$0.00 
     

$136,686.86 $0.00 $379.31 $0.00 $0.00 

10/01/2017 $1,103.65 
  

Regular Payment Due 11/01/2017 $1,103.65 
     

$136,686.86 $0.00 $379.31 $0.00 $0.00 

10/02/2017 
  

$94.77 
Escrow Disbursement: Mortgage 
Insurance 

11/01/2017 $1,103.65 
     

$136,686.86 $0.00 $284.54 $0.00 $0.00 

11/16/2017 
  

$25.92 Late Fee 11/01/2017 $1,103.65 
     

$136,686.86 $0.00 $284.54 $25.92 $0.00 

11/01/2017 $1,103.65 
  

Regular Payment Due 11/01/2017 $2,207.30 
     

$136,686.86 $0.00 $284.54 $25.92 $0.00 

11/01/2017 
 

$1,129.57 
 

Payment Received 11/01/2017 $1,103.65 $220.83 $427.15 $455.67 
 

$25.92 $136,466.03 $0.00 $740.21 $25.92 $25.92 

11/01/2017 
 

$5.00 $5.00 Electronic Payment Fee 11/01/2017 $1,103.65 
   

$5.00 
 

$136,466.03 $0.00 $740.21 $25.92 $25.92 

11/02/2017 
  

$94.77 
Escrow Disbursement: Mortgage 
Insurance 

11/01/2017 $1,103.65 
     

$136,466.03 $0.00 $645.44 $25.92 $25.92 

11/16/2017 
  

$25.92 Late Fee 11/01/2017 $1,103.65 
     

$136,466.03 $0.00 $645.44 $51.84 $25.92 

11/22/2017 
 

$1,155.49 
 

Payment Received 11/01/2017 $1,103.65 
    

$1,155.49 $136,466.03 $0.00 $645.44 $51.84 $1,181.41 

 $135,957.75   $2,274.86 
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Mortgage Proof of Claim Attachment: Additional Page (12/15) 
 

Case number: 17-00001 
 

Debtor 1: Michael Reeves 
 

 
Part 5: Loan Payment History from First Date of Default 

 
A. B. 
Date Contractual 

payment 
amount 

Account Activity  

C. D. 
Funds Amount 
received incurred 

 
E. 
Description 

 
F. 
Contractual 
due date 

 How Funds Were Applied / Amount Incurred  Balance After Amount Received or incurred   

G. H. I. J. K. L. M. N. O. P. Q. 
Prin, int & Amount Amount Amount Amount Unapplied Principal Accrued Escrow Fees / Unapplied 
esc past due to to to to fees or funds balance interest balance Charges funds 
balance principal interest escrow charges  balance balance balance 

11/22/2017 
 

($1,181.41) 
 

Payment Reversal 11/01/2017 $1,103.65 
    

($1,181.41) $136,466.03 $0.00 $645.44 $51.84 $0.00 

11/22/2017 
 

$1,155.49 
 

Payment Received 12/01/2017 $0.00 $221.52 $426.46 $455.67 $51.84 
 

$136,244.51 $0.00 $1,101.11 $0.00 $0.00 

11/22/2017 $25.92 $25.92 
 

Payment Received 12/01/2017 $0.00 $25.92 
    

$136,218.59 $0.00 $1,101.11 $0.00 $0.00 

11/22/2017 
 

$5.00 $5.00 Electronic Payment Fee 12/01/2017 $0.00 
   

$5.00 
 

$136,218.59 $0.00 $1,101.11 $0.00 $0.00 

12/01/2017 $647.98 
  

Regular Payment Due 12/01/2017 $647.98 
     

$136,218.59 $0.00 $1,101.11 $0.00 $0.00 

12/05/2017 
  

$94.77 
Escrow Disbursement: Mortgage 
Insurance 

12/01/2017 $647.98 
     

$136,218.59 $0.00 $1,006.34 $0.00 $0.00 

12/17/2017 
  

$25.92 Late Fee 12/01/2017 $647.98 
     

$136,218.59 $0.00 $1,006.34 $25.92 $0.00 

12/21/2017 
   

Petition Date 12/01/2017 $647.98 
     

$136,218.59 $0.00 $1,006.34 $25.92 $0.00 



 

 

 
 

Mortgage Proof of Claim Attachment: Addendum 

 

Additional Claim Itemization: 
 

Loan History Date Actual Date Incurred Description Amount 
    

    

    

    

    

 
 

POC Special Language: 

Debtor(s) executed a promissory note secured by a mortgage or deed of trust. The promissory note is either made payable to Creditor  
or has been duly indorsed. Creditor, directly or through an agent, has possession of the promissory note. Creditor is the original 
mortgagee or beneficiary or the assignee of the mortgage or deed of trust. 

 

The Creditor is unable to file an escrow statement pursuant to FRBP 3001(c)(2)(C) at this time. As soon as an escrow statement is 
available, the creditor will file the statement, and if necessary, further amend the claim. 
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Official Form 410 

Amended Proof of Claim 04/16 
 

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 

make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies of any 

documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 

explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 
 

Part 1: Identify the Claim 

1. Who is the current 
creditor? 

Norway Teachers Pension Fund  
Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor 

2. Has this claim been 
acquired from 
someone else? 

 No 

 Yes. From whom?    

3. Where should notices 
and payments to the 
creditor be sent? 

 
Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 

different) 

East Tennessee Servicing, LLC                                                         East Tennessee Servicing, LLC 

4000 Main Street                                                                                4000 Main Street 

Gatlinburg, TN  37738 Gatlinburg, TN  37738 

Contact phone 800-365-9999  Contact phone 800-365-9999  

4. Does this claim amend 
one already filed? 

 No 

  Yes. Claim number on court claims registry (if known)  27-1  Filed on  03/02/2018  
MM / DD/ YYYY 

5. Do you know if anyone 
else has filed a proof 
of claim for this claim? 

 No 

 Yes. Who made the earlier filing?    

Case number 17-00001 

Tennessee 
(State) 

(Spouse, if filing) 

United States Bankruptcy Court for the: Eastern District of 

Michael Reeves Debtor 1 

Debtor 2 

Fill in this information to identify the case: 
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Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number you 
use to identify the debtor? 

 No 

 Yes. Last 4 digits of the debtor's account or any number you use to identify the debtor: 6796 

7. How much is the claim? $135,957.75 . Does this amount include interest or other charges? 
 

 No 

 Yes. Attach statement itemizing interest, fees, expenses, or other charges 

required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the claim? Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. Attach 

redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). Limit disclosing information that is 

entitled to privacy, such as healthcare information. 

 
  Money Loaned  

9. Is all or part of the claim 
secured? 

 No 

 Yes. The claim is secured by a lien on property. 

Nature of Property: 
 

 Real estate. If the claim is secured by the debtor's principal residence, file a Mortgage Proof of Claim 
Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe: 4625 7th Court E, Gatlinburg, Tennessee   37738  

Basis for Perfection: Recordation of Lien 
 

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for example, a 
mortgage, lien, certificate of title, financing statement, or other document that shows the lien has been filed or 
recorded.) 

Value of property: $ 
 

Amount of the claim that is secured: $135,957.75 
 

Amount of the claim that is unsecured: $   (The sum of the secured and 
unsecured amounts should match 
the amount in line 7.) 

 
Amount necessary to cure any default as of the date of the petition: $2,274.86 

 

 
Annual Interest Rate (when case was filed) 3.750000% 

 

 Fixed 

 Variable 

10. Is this claim based on a lease?  No 

  Yes. Amount necessary to cure any default as of the date of the petition. $   

11. Is this claim subject to a right of  No 
setoff? 

 Yes. Identify the property:       
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Part 3: Sign Below 

The person completing Check the appropriate box: 
this proof of claim must 
sign and date it.  I am the creditor. 
FRBP 9011(b). 

If you file this claim  I am the creditor's attorney or authorized agent. 

electronically, FRBP 
 I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 5005(a)(2) authorizes courts 

 to establish local rules 
 I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. specifying what a signature 

is. 

A person who files a I understand that an authorized signature on this Proof of Claim serves as an acknowledgment that when calculating the 

fraudulent claim could be amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 
fined up to $500,000, 

I have examined the information in this Proof of Claim and have a reasonable belief that the information is true and correct. 
imprisoned for up to 5 
years, or both. 

I declare under penalty of perjury that the foregoing is true and correct. 
18 U.S.C. §§ 152, 157 and 
3571. 

 

Executed on date                     03/01/2018 
 

MM / DD / YYYY 

 

 

/s/ Paul Charlton 

 

Print the name of the person who is completing and signing this claim: 

 

Name Paul Charlton 
 

First name Middle name Last name 

Title Authorized Agent for East Tennessee Servicing, LLC  

 
Company Claims “R” Us Law Firm, P.C. 

 

Identify the corporate servicer as the company if the authorized agent is a servicer. 

 

Address P. O. Box 9013 

Number Street 

Gatlinburg TN37738 
 

City State   ZIP Code 

Contact phone (865) 643-6600  Email POCInquiries@ClaimsRUs.com 

Amounts are subject to adjustment on 04/01/19 and every 3 years after that for cases begun on or after the date of 
adjustment. 

    

    

    

    

 
 

bankruptcy petition is filed or the debtor's business ends, whichever is earlier. 11 
U.S.C. § 507(a)(4). 

 Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

 Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

 Other. Specify subsection of 11 U.S.C. § 507(a)(    ) that applies. 

 Wages, salaries, or commissions (up to $12,850*) earned within 180 days before the 

personal, family, or household use. 11 U.S.C.§ 507(a)(7). $    
 Up to $2,850* of deposits toward purchase, lease, or rental of property or services for 

507(a)(1)(A) or (a)(1)(B). $    
 Domestic support obligations (including alimony and child support) under 11 U.S.C. § 

Amount entitled to priority 

No 

Yes. Check one: 

 

 

Is all or part of the claim 
entitled to priority under 
11 U.S.C. § 507(a)? 

A claim may be partly 
priority and partly 
nonpriority. For example, 
in some categories, the 
law limits the amount 
entitled to priority. 

12. 

mailto:POCInquiries@ClaimsRUs.com
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Mortgage Proof of Claim Attachment (12/15) 
 

If you file a claim secured by a security interest in the debtor's principal residence, you must use this form as an attachment to your proof of claim. See separate instructions. 
 

Part 1: Mortgage and Case Information Part 2: Total Debt Calculation Part 3: Arrearage as of Date of the Part 4: Monthly Mortgage Payment 
Petition 

 

Case number: 17-0001 Principal balance: $136,218.59 Principal & interest due: $647.98 Principal & interest: $647.98  

 
Debtor 1: 

 
Michael Reeves 

 
Interest due: 

 
$719.58 

 
Prepetition fees due: 

 
$25.92 

 
Monthly escrow: 

 
$255.83 

 

 
Debtor 2: 

 
 

 

 
Fees, costs due: 

 
$25.92 

 
Escrow deficiency for 
funds advanced: 

 
$0.00 

 
Private mortgage insurance: 

 
$94.77 

 

Last 4 digits to identify: 6796 Escrow deficiency for $0.00 Projected escrow $510.40    

 
   

funds advanced: shortage: Total monthly payment: $998.58  

Creditor: Norway Teachers Pension Fund 
 

 

 
Servicer: East Tennessee Servicing, LLC  

Less total funds on 
hand: 

 
Total debt: 

- $1,006.34 Less funds on hand: - $0.00
 

 
 

 
Total prepetition 
arrearage: 

Fixed accrual/daily 
simple interest/other: 

 
Fixed 

 

 
 

Part 5: Loan Payment History from First Date of Default 

 
A. B. 
Date Contractual 

payment 
amount 

Account Activity  

C. D. 
Funds Amount 
received incurred 

 
E. 
Description 

 
F. 
Contractual 
due date 

 How Funds Were Applied / Amount Incurred  Balance After Amount Received or incurred   

G. H. I. J. K. L. M. N. O. P. Q. 
Prin, int & Amount Amount Amount Amount Unapplied Principal Accrued Escrow Fees / Unapplied 
esc past due to to to to fees or funds balance interest Balance Charges funds 

balance principal interest escrow charges  Balance balance balance 
    

Starting Balance 
 

$0.00 
     

$136,686.86 $0.00 $379.31 $0.00 $0.00 

10/01/2017 $1,103.65 
  

Regular Payment Due 11/01/2017 $1,103.65 
     

$136,686.86 $0.00 $379.31 $0.00 $0.00 

10/02/2017 
  

$94.77 
Escrow Disbursement: Mortgage 
Insurance 

11/01/2017 $1,103.65 
     

$136,686.86 $0.00 $284.54 $0.00 $0.00 

11/16/2017 
  

$25.92 Late Fee 11/01/2017 $1,103.65 
     

$136,686.86 $0.00 $284.54 $25.92 $0.00 

11/01/2017 $1,103.65 
  

Regular Payment Due 11/01/2017 $2,207.30 
     

$136,686.86 $0.00 $284.54 $25.92 $0.00 

11/01/2017 
 

$1,129.57 
 

Payment Received 11/01/2017 $1,103.65 $220.83 $427.15 $455.67 
 

$25.92 $136,466.03 $0.00 $740.21 $25.92 $25.92 

11/01/2017 
 

$5.00 $5.00 Electronic Payment Fee 11/01/2017 $1,103.65 
   

$5.00 
 

$136,466.03 $0.00 $740.21 $25.92 $25.92 

11/02/2017 
  

$94.77 
Escrow Disbursement: Mortgage 
Insurance 

11/01/2017 $1,103.65 
     

$136,466.03 $0.00 $645.44 $25.92 $25.92 

11/16/2017 
  

$25.92 Late Fee 11/01/2017 $1,103.65 
     

$136,466.03 $0.00 $645.44 $51.84 $25.92 

11/22/2017 
 

$1,155.49 
 

Payment Received 11/01/2017 $1,103.65 
    

$1,155.49 $136,466.03 $0.00 $645.44 $51.84 $1,181.41 

 $135,957.75   $1,184.30 
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Mortgage Proof of Claim Attachment: Additional Page (12/15) 
 

Case number: 17-00001 
 

Debtor 1: Michael Reeves 
 

 
Part 5: Loan Payment History from First Date of Default 

 
A. B. 
Date Contractual 

payment 
amount 

Account Activity  

C. D. 
Funds Amount 
received incurred 

 
E. 
Description 

 
F. 
Contractual 
due date 

 How Funds Were Applied / Amount Incurred  Balance After Amount Received or incurred   

G. H. I. J. K. L. M. N. O. P. Q. 
Prin, int & Amount Amount Amount Amount Unapplied Principal Accrued Escrow Fees / Unapplied 
esc past due to to to to fees or funds balance interest balance Charges funds 
balance principal interest escrow charges  balance balance balance 

11/22/2017 
 

($1,181.41) 
 

Payment Reversal 11/01/2017 $1,103.65 
    

($1,181.41) $136,466.03 $0.00 $645.44 $51.84 $0.00 

11/22/2017 
 

$1,155.49 
 

Payment Received 12/01/2017 $0.00 $221.52 $426.46 $455.67 $51.84 
 

$136,244.51 $0.00 $1,101.11 $0.00 $0.00 

11/22/2017 $25.92 $25.92 
 

Payment Received 12/01/2017 $0.00 $25.92 
    

$136,218.59 $0.00 $1,101.11 $0.00 $0.00 

11/22/2017 
 

$5.00 $5.00 Electronic Payment Fee 12/01/2017 $0.00 
   

$5.00 
 

$136,218.59 $0.00 $1,101.11 $0.00 $0.00 

12/01/2017 $647.98 
  

Regular Payment Due 12/01/2017 $647.98 
     

$136,218.59 $0.00 $1,101.11 $0.00 $0.00 

12/05/2017 
  

$94.77 
Escrow Disbursement: Mortgage 
Insurance 

12/01/2017 $647.98 
     

$136,218.59 $0.00 $1,006.34 $0.00 $0.00 

12/17/2017 
  

$25.92 Late Fee 12/01/2017 $647.98 
     

$136,218.59 $0.00 $1,006.34 $25.92 $0.00 

12/21/2017 
   

Petition Date 12/01/2017 $647.98 
     

$136,218.59 $0.00 $1,006.34 $25.92 $0.00 



 

 
 

Mortgage Proof of Claim Attachment: Addendum 

 

Additional Claim Itemization: 
 

Loan History Date Actual Date Incurred Description Amount 
    

    

    

    

    

 
 

POC Special Language: 

Debtor(s) executed a promissory note secured by a mortgage or deed of trust. The promissory note is either made payable to Creditor  
or has been duly indorsed. Creditor, directly or through an agent, has possession of the promissory note. Creditor is the original 
mortgagee or beneficiary or the assignee of the mortgage or deed of trust. 

 

The Creditor is unable to file an escrow statement pursuant to FRBP 3001(c)(2)(C) at this time. As soon as an escrow statement is 
available, the creditor will file the statement, and if necessary, further amend the claim. 
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Case number 17-00001 

Tennessee 
(State) 

(Spouse, if filing) 

United States Bankruptcy Court for the: Eastern District of 

Michael Reeves Debtor 1 

Debtor 2 

Fill in this information to identify the case: 



12 CFR § 1024.17 (Regulation X) delineates the five(5) steps in conducting an escrow analysis:

1.  List all the payment amounts for items that will be paid out of the escrow account, and when paid, for the next 12 months. Tot'l Anticipated Disb.= $4,207.25

2.  Divide the total amount by 12 monthly payments. Mo. Escrow Deposit= $350.60

3.  Create a trial running balance for the next 12 months listing all payments in an out of the escrow account, and the dates of disbursements.

4.  Increase all the monthly balances to bring the lowest point in the account up to zero. Low Point= $1.27

5.  Add any cushion the lender requires to the monthly balances. The cushion may be a maximum of 1/6 of the total escrow charges. Shortage= $510.40

Escrow Balance / Advance at Filing $1,006.34

Servicer: East Tennessee Servicing, LLC |

Debtor/Borrower:   Michael Reeves | Enter Effective Date of the Escrow Analysis here

BK Filed:  12/22/2017 |

Analysis Date: 02/15/2018 |

| Steps 4 & 5

1) Anticipated Escrow Disbursements | Month Payments Payments PMI Disbursements Description Projected  Balance Required Balance

| to Escrow from Escrow Projection Projection

 |

County Tax $ 1,923.01 | BK Filed:  12/22/2017 Starting Balance $1,006.34 $1,516.74

City Tax $ 0.00 | Jan-18 $ 350.60 $ 0.00 $94.77 $1,262.17 $1,772.57

School Tax $ 0.00 | Feb-18 $ 350.60 $ 0.00 $94.77 $1,518.01 $2,028.41

Mortgage Insurance (PMI) $ 1,137.24 | Mar-18 $ 350.60 $ 0.00 $94.77 $1,773.84 $2,284.24

Hazard Insurance $ 1,147.00 | Apr-18 $ 350.60 $ 0.00 $94.77 $2,029.68 $2,540.07

Flood Insurance $ 0.00 | May-18 $ 350.60 $ 2,284.24 $94.77 $1.27 $511.67

Other $ 0.00 | Jun-18 $ 350.60 $ 0.00 $94.77 $257.11 $767.50

----------------- | Jul-18 $ 350.60 $ 0.00 $94.77 $512.94 $1,023.34

Total Disbursements $ 4,207.25 | Aug-18 $ 350.60 $ 0.00 $94.77 $768.77 $1,279.17

| Sep-18 $ 350.60 $ 0.00 $94.77 $1,024.61 $1,535.01

| Oct-18 $ 350.60 $ 0.00 $94.77 $1,280.44 $1,790.84

2) Monthly Escrow Deposit $ 350.60 | Nov-18 $ 350.60 $ 0.00 $94.77 $1,536.28 $2,046.67

| Dec-18 $ 350.60 $ 0.00 $94.77 $1,792.11 $2,302.51

------------------------------------------------------------------------- |

| ----------------- ----------------- ----------------------------

3) Low Balance Summary | $ 4,207.25 $ 2,284.24 $ 1,137.24 1) Enter Debtor(s) name in A10

| 2) Enter date case filed in A11

Projected Low Point $1.27 | <----------- This is the projected low point from Column I 3) Enter date escrow analysis was performed in A12

Allowable Low Point (1/6 of Part 1) $ 511.67 | <----------- If PMI is not part of the cushion then subtract 2 * monthly PMI amount 4) Enter escrow balance on date case was filed in K8

| 5) Enter month/year of bk filing in D17, and then next 12 months should populate

4) & 5) Shortage for Form 410A $510.40 | <----------- This is the escrow shortage amount to enter in Part 3 of Form 410A 6) Enter the anticipated disbursements in cells B17 through B23

| If the shorage amount is negative, then you have a surplus 7) Enter the month the disbursements are made in cells F18 through F29

| 8) Check that the number in B34 is the lowest number in column I.  

| 9) If the loan has PMI, verify that the number in cell G32 equals the annual disbursement

Monthly Payment Summary (Part 4 of Form 410A) | 10) Enter the effective date of the analysis in cell D18

|

P&I $ 647.98 | <----------- Input this amount manually

New Escrow Payment $ 350.60 | <----------- This cell is a formula, so do not put anything here.

-----------------

Total Payment (under Reg X) $ 998.58 <----------- This is the total monthly payment to enter in Part 4 of Form 410A

Copyright © 2016-2017 McCalla Raymer Leibert Pierce, LLC.  All rights reserved.
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KeyCite Yellow Flag - Negative Treatment

 Disagreed With by In re Relford, Bankr.S.D.Ind., December 3, 2004

315 B.R. 799
United States Bankruptcy Court,

N.D. Georgia,
Atlanta Division.

In re Faye D. SHANK, Debtor.

No. 03–77548.
|

Oct. 7, 2004.

Synopsis
Background: Chapter 13 debtor objected to proofs of
claim filed by creditors to which Chapter 13 debtor was
allegedly indebted on credit card and other consumer
account debt, as lacking in requisite documentary
support.

Holdings: The Bankruptcy Court, Paul W. Bonapfel, J.,
held that:

[1] debtor did not have to object to proofs of claim
prior to confirmation of her plan in order to pursue such
objections thereafter;

[2] proofs of claim filed by creditors to which debtor
was allegedly indebted on credit card and other consumer
account debt, three of which lacked any supporting
documentation, and the other of which had summaries
that provided no itemization of charges, did not comply
with requirements of Bankruptcy Rule;

[3] only consequence of creditors' failure to file properly
supported proofs of claim was that creditors' proofs were
not entitled to any presumption of validity; and

[4] court would not enter order requiring creditors to
amend their deficient proofs of claim.

Objections dismissed.

West Headnotes (12)

[1] Bankruptcy
Objections Generally;  Time, Form, and

Sufficiency;  Pleading

Chapter 13 debtor did not have to object
to proofs of claim prior to confirmation of
her plan in order to pursue such objections
thereafter; given that best interest of parties
were served by holding confirmation hearing
as soon as possible after petition date, it
was inappropriate to require claims objections
to be filed prior to confirmation, when no
such deadline was imposed by the Bankruptcy
Code or Rules.

4 Cases that cite this headnote

[2] Bankruptcy
Sufficiency of Filing

Bankruptcy
Effect of Proof of Claim

Proofs of claim filed by creditors to
which Chapter 13 debtor was allegedly
indebted on credit card and other consumer
account debt, three of which lacked any
supporting documentation, and the other
of which had summaries that provided no
itemization of charges and no detail as
to what interest or other charges were
included, did not comply with requirements
of Bankruptcy Rule, and would not be
accorded any presumption of validity,
notwithstanding alleged burden on creditors
of requiring them to produce additional
documentation. Fed.Rules Bankr.Proc.Rule
3001(f), 11 U.S.C.A.

5 Cases that cite this headnote

[3] Bankruptcy
Sufficiency of Filing

Bankruptcy
Effect of Proof of Claim

Consequence of creditors' failure to file
properly supported proofs of claim in
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accordance with documentation requirements
imposed by the Bankruptcy Rules was that
creditors' proofs were not entitled to any
presumption of validity, not that creditors'
claims had to be disallowed. Fed.Rules
Bankr.Proc.Rule 3001(f), 11 U.S.C.A.

2 Cases that cite this headnote

[4] Bankruptcy
Sufficiency of Filing

Bankruptcy
Objections Generally;  Time, Form, and

Sufficiency;  Pleading

Even assuming that Chapter 13 debtor, in
objecting to creditors' proofs of claim based
upon lack of supporting documentation, had
requested that such claims be disallowed
unless they were amended to provide the
documentation that was lacking, thereby
according creditors an opportunity to correct
deficiencies in their proofs of claims, and even
assuming that creditors had failed to amend
proofs of claim, bankruptcy court would not
disallow claims on that basis, where debtor
offered no basis for disputing her liability
to creditors or the amount thereof, but had
actually scheduled most of these claims, and
where debtor's only objection was purely
formal objection to lack of documentary
support.

12 Cases that cite this headnote

[5] Bankruptcy
Sufficiency of Filing

Bankruptcy
Objections Generally;  Time, Form, and

Sufficiency;  Pleading

Objection to proof of claim based solely
on lack of attached documentary support
provides no basis for disallowance of claim,
even if claimant declines to respond to
objection.

12 Cases that cite this headnote

[6] Bankruptcy

Objections Generally;  Time, Form, and
Sufficiency;  Pleading

Objection to proof of claim must assert some
basis for its disallowance or reduction before
the procedures governing determination of
disputes in the claims allowance process are
even invoked.

6 Cases that cite this headnote

[7] Bankruptcy
Amendment or Withdrawal

Bankruptcy
Objections Generally;  Time, Form, and

Sufficiency;  Pleading

Bankruptcy court would not enter order
requiring creditors to which Chapter 13
debtor was allegedly indebted on credit card
and other consumer account debt to amend
their deficient proofs of claim, which either
lacked supporting documentation entirely or
did not include sufficient documentation to
permit determination as to whether there was
basis for claim, where debtor offered no basis
for disputing her liability to creditors or the
amount thereof, but had actually scheduled
most of these claims, and where debtor's only
objection was purely formal objection to lack
of documentary support.

8 Cases that cite this headnote

[8] Bankruptcy
Proof;  Filing

Bankruptcy
Determination

Bankruptcy
Presumptions and Burden of Proof

Fundamental purpose of claims allowance
process and of various rules for filing of proofs
of claim and allocating burdens of proof is
to provide fair and inexpensive procedure for
proper determination of claims on merits, and
such rules are not properly invoked unless
there is some actual or potential dispute about
debtor's liability vel non to claimant or the
amount thereof. Fed.Rules Bankr.Proc.Rule
3001, 11 U.S.C.A.
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5 Cases that cite this headnote

[9] Bankruptcy
Frivolity or Bad Faith;  Sanctions

Bankruptcy
Objections Generally;  Time, Form, and

Sufficiency;  Pleading

Federal Rules of Bankruptcy Procedure
requiring that any paper filed in bankruptcy
case must be filed for proper purpose
mandates that any objection to claim must be
based, in first instance, on some theory that
there is ground for disallowing or reducing
claim. Fed.Rules Bankr.Proc.Rule 9011, 11
U.S.C.A.

1 Cases that cite this headnote

[10] Bankruptcy
Sufficiency of Filing

Bankruptcy
Objections Generally;  Time, Form, and

Sufficiency;  Pleading

Chapter 13 debtor must not proceed to object
to claims that she admittedly owes based
on amendable pleading deficiency; if there is
no dispute about claim or good faith need
for inquiry into its validity or amount, then
Chapter 13 debtor has no business seeking
additional documentation for claim.

2 Cases that cite this headnote

[11] Bankruptcy
Sufficiency of Filing

Bankruptcy
Objections Generally;  Time, Form, and

Sufficiency;  Pleading

If debtor requires documentation to make
good faith inquiry into existence or amount
of any liability, and if claimant refuses
a legitimate request to produce such
documentation, then objection that asserts
debtor's good faith challenge and requests
disallowance of claim due to inadequate
documentation will be appropriate and may

well result in entry of order disallowing the
claim or requiring its amendment.

7 Cases that cite this headnote

[12] Bankruptcy
Objections Generally;  Time, Form, and

Sufficiency;  Pleading

To extent that Chapter 13 debtor believed that
a creditor's proof of claim was overstated, and
that her only debt to creditor was in lesser
amount stated in her bankruptcy schedules,
then proper objection to claim would be that
claimant had not established any liability in
excess of the amount that debtor admitted
was owed, and not request for complete
disallowance of claim based merely on lack of
adequate documentation.

5 Cases that cite this headnote

Attorneys and Law Firms

*801  Alex J. Dolhancyk, The Dolhancyk Law Firm, PC,
Jonesboro, GA, for debtor.

Opinion

MEMORANDUM OPINION ON
OBJECTIONS TO PROOFS OF CLAIM

PAUL W. BONAPFEL, Bankruptcy Judge.

Following confirmation of her chapter 13 plan, the
debtor objected to nine unsecured proofs of claim on
the ground that they did not have documents to support
them as required by Rule 3001 of the Federal Rules
of Bankruptcy Procedure and Official Form 10. Two
claimants responded to the objection, contending that the
debtor cannot object to claims after confirmation of her
plan and that, in any event, their claims are allowable as
filed. The other claimants did not respond.

Six of the proofs of claim (several of which were filed
by an assignee of the original creditor) include only a
one page statement containing information such as the
debtor's name, the name of the original creditor and
original account number, if applicable, and the amount
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due; the others have no attachment at all. The debtor has
neither denied liability on the claims nor asserted that
they overstate the amount she owes. In fact, the debtor's
schedules show that she owes something on seven of the
claims. An Appendix summarizing information about the
claims is attached.

The objection and responses raise four issues:

1. Does confirmation of the debtor's plan bar a later
objection to the proofs of claim?

2. If not, do the proofs of claim comply with the
requirement of Rule 3001 and Official Form 10 that a
claim based on a writing be supported with attached
documentation?

3. If the proofs of claim do not comply with Rule 3001
and Official Form 10, should they be disallowed for that
reason?

4. If the claims are not disallowed for lack of
documentation, should the holders be required to amend
them to attach sufficient documentation?

The Court concludes that confirmation of the debtor's
chapter 13 plan does not preclude later claims objections;
that the challenged proofs of claim do not comply with
Rule 3001 and Official Form 10; that the remedy for such
a deficiency is denial of the presumption of validity under
Rule 3001(f) for a properly executed and filed proof of
claim and not disallowance; and that there is no reason
to require amendment of claims when, as here, there is
no showing that there are any disputes about the debtor's
liability on the claims or their amounts. The objections
are, therefore, dismissed, without prejudice.

I. OBJECTIONS TO CLAIMS
AFTER CONFIRMATION

[1]  The Court first considers whether the confirmation
of the debtor's chapter 13 plan bars her objections to the
proofs of claim. In accordance with the usual practice
in this Court, the debtor's plan specifies the treatment
of claims based on their status as priority, secured or
unsecured, but does not state their amount or specific
payment terms. With regard to unsecured claims, the plan
provides that allowed claims will be paid in full out of

payments made to the chapter 13 trustee after priority and
secured claims are paid in full.

Nothing in the Bankruptcy Code or the Federal Rules
of Bankruptcy Procedure requires that objections be filed
prior to confirmation. There are several important *802
reasons why they should not be interpreted as imposing
such a rule.

The most critical relates to the timing of the confirmation
hearing. For reasons explained below, holding the
confirmation hearing as soon as possible after filing
best serves the interests of all parties in the case
and the bankruptcy court. See KEITH M. LUNDIN,
CHAPTER 13 BANKRUPTCY, 3D ED. § 216.1(2000
& Supp.2004). Confirmation hearings in this district are
typically scheduled for approximately two months after
the filing of the case, which allows time for the trustee
to conduct the § 341(a) meeting of creditors and for the
debtor to file amendments to the plan in response to any
issues raised by creditors or the trustee following that
meeting.

Objections to claims cannot be filed before the filing
of the claim itself, and considerations of economy and
convenience typically lead a debtor to file all objections at
the same time. The bar date for general creditors to file
claims is 90 days after the § 341(a) meeting; it is 180 days
for claims of governmental units, such as taxes. FED. R.
BANKR. P. 3002(c). A bankruptcy court cannot shorten
the deadline fixed by Rule 3002(c) for the filing of proofs
of claim. FED. R. BANKR. P. 9006(c)(2). Thus, in this
district, as in many others, the chapter 13 confirmation
hearing in a routine case such as this one occurs prior to
the bar date for the filing of proofs of claim. Given these
considerations, it is not unusual for objections to claims
to be filed after confirmation. See In re Duggins, 263 B.R.
233, 236–37 (Bankr.C.D.Ill.2001); KEITH M. LUNDIN,
CHAPTER 13 BANKRUPTCY, 3D ED. § 216.1 (2000 &
Supp.2004).

If the filing of objections to claims must precede
confirmation, the confirmation hearing in fairness could
not take place until the claims bar date had expired.
(Otherwise, a creditor could avoid any possibility of a
dispute by deferring the filing of the proof of claim until
confirmation occurs.) Thereafter, there would have to be a
reasonable time of, say, 30 days for investigation of claims
and filing of objections where warranted. Given the time
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frames set by the Federal Rules of Bankruptcy Procedure,
the Court could not schedule confirmation hearings until
at least eight months after the bankruptcy filing. (If the §
341(a) meeting is scheduled approximately 30 days after
filing, FED. R. BANKR. P. 2003(a), the claims bar date
occurs 180 days thereafter or 210 days after filing. Adding
a 30 day time for investigation of and objections to claims
is 240 days, or about eight months.)

Such a delay would create significant costs and
disadvantages for both debtors and creditors. See KEITH
M. LUNDIN, CHAPTER 13 BANKRUPTCY, 3D ED.
§ 216.1 (2000 & Supp.2004). Although the debtor must
ordinarily begin making payments as proposed in the plan
to the chapter 13 trustee within 30 days after the plan
is filed, 11 U.S.C. § 1326(a)(1), payments to creditors
do not begin until confirmation occurs. 11 U.S.C. §
1326(c). While payment is thus delayed, the automatic and
codebtor stays of 11 U.S.C. § 362(a) and § 1301 continue
to prevent foreclosure or repossession of collateral as well
as any collection efforts against a debtor and codebtors.
The longer that it takes for payments to begin, the
more creditors, particularly secured creditors such as
home lenders and car finance companies, are at risk.
Their collateral may be depreciating, and there is no
certainty that the plan will be confirmed. If the plan is not
confirmed, any money paid by the debtor to the trustee
must be returned to the debtor, 11 U.S.C. § 1326(a)(2), and
creditors do not receive any payments.

Faced with depreciating collateral and the prospect of
having to wait eight *803  months or more to find
out whether they will begin receiving payments under a
confirmed plan, creditors will have to file motions for
relief from the stay or for adequate protection payments
in order to protect their collateral positions. Because
a debtor will not be able to make both required plan
payments and adequate protection payments if ordered
(the latter of which are not required if appropriate
payments begin under a confirmed plan), the debtor
will necessarily have to amend the plan to reduce plan
payments by the amount of the adequate protection
payments.

This complicates the process and increases costs for
both debtors and creditors. A creditor who chooses
to await developments, or whose motion is deferred
pending confirmation, faces economic loss due to delay
in payment or, worse, due to uncompensated depreciation

in its collateral if the plan is not confirmed and it
receives no payments. Creditors who successfully proceed
with motions, on the other hand, will incur additional
attorney's fees and costs. Furthermore, a creditor's filing
of a motion results in another piece of paper that must
be handled and generates the necessity of a response from
debtor's counsel, the negotiation of a consent order or
litigation of the matter, and a conforming amendment to
the plan—still more paper and further complications in
the process. Because of the additional work that debtor's
counsel has to do, a debtor also faces the possibility of
more attorney's fees. All of this increases the workload
of the chapter 13 trustee and the court as well. Although
an oversecured creditor may add its attorney's fees to its
claim, undersecured creditors cannot shift payment of fees
to the debtor. In any event, the debtor's payment of an
oversecured creditor's attorney's fees increases the burden
on the debtor and may reduce funds available for other
creditors.

Parties in chapter 13 cases and bankruptcy courts should
not have to deal with these problems that would be created
by delaying confirmation to accommodate a rule that
objections to claims must be filed prior to confirmation
unless there is a good reason for such a rule. In fact,
there is no reason at all that objections to claims must
be filed prior to confirmation. In almost all cases, it is
not necessary to resolve the amount of claims prior to
confirmation. A plan may be confirmed if it appropriately
takes account of claims regardless of whether or in what
amount they are allowed. (If there is an objection to a
claim, payments on that claim are withheld so that the
money is there if the creditor wins.) Under this procedure,
extensive litigation over allowance of a claim does not
hold up confirmation, and the chapter 13 trustee is able
to make payments to other creditors whose claims are
not disputed. If, as in this case, resolution of objections
is not required for consideration of confirmation, there
is no sound reason to require that they be filed before
confirmation.

Indeed, until the debtor and other parties in the case
know that the plan is confirmed, it often does not make
economic sense to spend a lot of time trying to sort
out claims; if the plan is not confirmed and the case is
dismissed (or converted to a chapter 7 “no asset” case in
which there will be no distribution to creditors), all that
effort goes down the drain. Litigants will have spent a
lot of time and money, and bankruptcy courts will have
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devoted scarce judicial resources, to deal with issues that,
at the end of the day, do not matter.

Other difficulties arise if objections must be filed prior to
confirmation. Debtors, especially consumers in chapter 13
cases, and their lawyers have many different issues *804
to deal with in the early stages of a case, and debtors
have limited resources to pay their fees. Sometimes, issues
do not arise, or it is not readily apparent that they
are important, prior to confirmation, especially when
confirmation occurs early in the case. Upon the filing of
a chapter 13 case, the primary concern of the parties is
confirmation of the plan, and the important confirmation
issues involve treatment of secured and priority claims;
the amount of claims is rarely a confirmation problem.
Requiring objections prior to confirmation effectively
imposes an extremely short “statute of limitations”
that unfairly affects substantive rights. Moreover, if all
potential objections must be asserted or lost prior to
confirmation, debtors and other parties would be forced
either to file protective objections or to seek delays
in confirmation to allow for further investigation or
litigation.

Debtors and other parties should have the opportunity to
litigate disputes on the merits and not be trapped by an
arbitrary deadline for filing objections that is not required
by the Bankruptcy Code, the bankruptcy rules, or any
reasonable policy consideration. (Although not a factor
here because the debtor's plan provides for payment of
claims in full, in many cases the reduction or disallowance
of a claim will increase the amount paid to other creditors.
At the time a plan is confirmed, the chapter 13 trustee
or creditors may not know all the facts regarding the
allowability of a claim; they should not be barred from
objecting to claims after confirmation.)

Neither the Bankruptcy Code nor the Federal Rules
of Bankruptcy Procedure require that objections be
filed prior to confirmation. Sound policy considerations
require that debtors and other parties in interest be
permitted to raise objections after confirmation. Thus,
many courts have decided that post-confirmation claims
objections are permissible. E.g., United States v. Kolstad
(In re Kolstad), 928 F.2d 171, 174 (5th Cir.1991); Morton
v. Morton (In re Morton), 298 B.R. 301, 309–10 (6th
Cir. BAP 2003); Hildebrand v. Hays Imports, Inc. (In
re Johnson), 279 B.R. 218 (Bankr.M.D.Tenn.2002); see
KEITH M. LUNDIN, CHAPTER 13 BANKRUPTCY,

3D ED. § 287.1, at 287–23 and 287–25 (2000 &
Supp.2004). Contra, e.g., Adair v. Sherman, 230 F.3d 890,
894–95 (7th Cir.2000); Simmons v. Savell (In re Simmons),
765 F.2d 547, 553 (5th Cir.1985); cf. In re Starling, 251
B.R. 908, 910 (Bankr.S.D.Fla.2000).

The Court must consider, however, whether the Eleventh
Circuit's decision in Universal American Mortgage Co. v.
Bateman (In re Bateman), 331 F.3d 821 (11th Cir.2003),
requires a contrary ruling. In Bateman, the Eleventh
Circuit stated, id. at 827:

Although § 502(a) does not provide
a time limit to file an objection [to
a claim], it must be filed prior to
confirmation.

An examination of the facts and holdings of Bateman
shows that this statement is dicta that does not establish a
general rule applicable to cases like this.

In Bateman, the debtor's chapter 13 plan proposed to
pay the arrearage on a home mortgage loan, which the
plan stated was in the disputed amount of $21,600. The
lender timely filed a proof of claim for an arrearage of
$49,178.80. The plan was confirmed, without objection
from the lender. Over a year later, the debtor objected
to the claim. In response, the lender filed a motion to
dismiss the case because the plan impermissibly modified
the home mortgage in violation of 11 U.S.C. § 1322(b)(2)
by providing for payment of the arrearage in the stated
amount of *805  $21,600 instead of the claim amount of
$49,178.80.

The bankruptcy court sustained the objection and refused
to dismiss the case, holding that the plan, as a matter
of substance, acted as an objection to the lender's claim
and that, because the lender had not objected to the plan,
its provisions, including the determination of the amount
of the claim, were binding on the lender. Consequently,
the bankruptcy court concluded that, upon the debtor's
payment of the plan amount, the principal sum due on the
mortgage must be the same as if no delinquency had ever
occurred, and the lender could not recover the difference
between the plan amount and the claim amount. The
district court affirmed.

The Eleventh Circuit affirmed in part and reversed in part.
The court agreed that the lender was bound by the terms
of the plan and that the case should not be dismissed, but
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ruled that the lender was not precluded from recovering
the difference between the plan amount and the claim
amount because its mortgage lien survived the bankruptcy
case.

The outcome in Bateman rests on three holdings. One
holding is that the plan confirmation process cannot
be used to determine the amount of a lender's claim;
consequently, confirmation of the plan could not and did
not determine the amount of the arrearage claim, and
the lender therefore retained a claim for the full amount
claimed. A second holding is that, because confirmation
of a plan is generally binding on the parties, the case
should not be dismissed, even though it did not provide
for payment of the arrearage in the full amount. A
third holding determines the consequence of those two
holdings, i.e., what happens when confirmation of a plan
that is binding on a home mortgage lender results in
payment of less than the lender's entire arrearage claim.
The court ruled that, because 11 U.S.C. § 1322(b)(2)
prohibits modification of the rights of the holder of a
residential mortgage in a chapter 13 plan other than to
cure defaults and reinstate it, and because the lender's
unsatisfied mortgage lien survives a bankruptcy case, the
lender's claim for the unpaid arrearage is not affected by
the bankruptcy case.

The relevant holding here is that a provision in a plan
cannot control the amount of a claim if a proof of claim
states a different amount. The rationale is that objections
to claims must be asserted in accordance with procedures
specified for objections to claims in Rule 3007 and
that a plan provision can not constitute a “constructive
objection.” Id. at 828.

In its discussion of these issues, the court made the
statement noted above that objections to a claim must be
filed prior to confirmation, id. at 827, and explained, id.
at 828:

That the plan states an amount
in conflict with the proof of
claim demands a resolution of the
inconsistency, but a debtor's post-
confirmation objection is not the
vehicle by which to do so.

The court also observed that the debtor had not “timely”
objected to the lender's proof of claim. Id.

As described in the opinion, the debtor's post-
confirmation objection to which these statements refer
did not dispute the arrearage amount on the merits but
sought only to give preclusive effect to the plan's provision
setting forth its amount. It was not the timing of the
filing of the objection that was fatal to the debtor, but the
legal theory on which it was based (i.e., that confirmation
resulted in determination of the arrearage amount). Thus,
the Bateman court was not presented with the question of
whether the debtor could have objected after confirmation
on the grounds  *806  that she did not owe the amount
claimed by the lender and that the correct amount due was
the amount stated in the plan.

Bateman's ruling on the issue before it was that an
objection to a claim cannot be made in a plan and that,
therefore, confirmation of a plan cannot be preclusive
on the issue of allowance of a claim. To be sure, the
import of Bateman is that a debtor whose plan states
the arrearage amount to be paid must obtain a pre-
confirmation determination that the plan amount is
correct if the debtor wants to have a reinstated and cured
mortgage after she completes her chapter 13 plan. It is
in this context that Bateman states that objections to a
claim must be made prior to confirmation and that a post-
confirmation objection (which sought only to enforce the
plan's provision stating the amount of the claim) is not
the proper way to resolve the inconsistency. But these
statements are not essential to Bateman's rulings and have
nothing to do with the issues that the court considered.

The facts here differ from the situation in Bateman in
two critical ways. First, the debtor's claims objections here
challenge the allowance of the claims directly, not because
confirmation of the plan established their amounts.
Second, the debtor's plan does not state the amounts of
the claims. The facts in Bateman did not present, and
the court did not consider, whether an objection must be
filed prior to confirmation under either of these different
circumstances.

Because the question of when objections to claims must be
filed was, at best, incidental to the claims objection issue
the Bateman court dealt with (i.e., whether a provision
in a plan could control allowance of a claim without an
objection filed in accordance with Rule 3007), it did not
actually analyze the issue. Importantly, it did not address
the problems set out above that a generally applicable rule
would create.
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Bateman limits its discussion of the statement that
objections to claims must be filed prior to confirmation
to the citation of two cases, Wallis v. Justice Oaks
II, Ltd. (In re Justice Oaks II, Ltd.), 898 F.2d 1544,
1553 (11th Cir.1990), and In re Starling, 251 B.R. 908
(Bankr.S.D.Fla.2000). Bateman, supra, 331 F.3d at 827.
Examination of these cases shows that they do not support
the proposition that objections to claims must be filed
prior to confirmation in all circumstances.

In Justice Oaks II, the Eleventh Circuit held that an
objection to classification of a claim in a chapter 11
plan raised an issue that was necessarily determined by
the plan's confirmation and that, consequently, such an
objection had to be raised prior to confirmation. Justice
Oaks II states, “[W]hen the objection [to a claim] is based
on an argument that the plan misclassified the objectionable
claim, the objection must be made prior to confirmation
of the plan.” Justice Oaks II, supra, 898 F.2d at 1553
(emphasis added).

Justice Oaks II, then, dealt with an objection to
classification—something a debtor will likely never raise
because the debtor proposes the classification in the plan.
Justice Oaks II may look like a claims objection case
because the issue there was whether one creditor could
attack another's secured claim after it had been allowed
and paid pursuant to a plan. The basis of the attack,
however, was not that the amount of the questioned claim
was incorrect, but that it should have been subordinated
and should not have been allowed as secured. The Justice
Oaks II court did not hold that the objecting creditor's
failure to object to the claim prior to confirmation
precluded the later challenge; rather, the court held that
the failure to object to the classification of the claim *807
prior to confirmation precluded the later effort to treat it
differently, i.e., to subordinate it. The precluded issue was,
therefore, a question of treatment of the claim under the
plan, not its allowance.

Although Justice Oaks II noted that the Fifth Circuit in
In re Simmons, 765 F.2d 547 (5th Cir.1985), had found
the requirement of filing objections prior to confirmation
to be “implicit in several provisions of the Code,” Justice
Oaks II did not adopt the Fifth Circuit's rule. In fact,
Justice Oaks II noted that there is “some dispute” about
the Simmons holding and adopted the Simmons rule only
“as characterized above,” i.e., to the extent it dealt with a

misclassification issue. Justice Oaks II, supra, 898 F.2d at
1553 (emphasis added) & n. 11.

Classification is a confirmation issue, and an objection on
that basis obviously must be made prior to confirmation.
The question of allowance of a claim, however, is not a
confirmation issue, as discussed earlier and as Bateman
holds. Thus, neither the holding nor the rationale of
Justice Oaks II establishes that objections to claims must
be filed prior to confirmation. Indeed, Justice Oaks II
carefully declined to adopt such a rule.

Bateman also cited the bankruptcy court's decision in In
re Starling, 251 B.R. 908 (Bankr.S.D.Fla.2000). Properly
read, Starling holds only that a debtor cannot raise
a post-confirmation objection to a claim if the claim
amount is actually stated in the plan itself. In Starling,
the lender objected to confirmation of the debtor's plan
on the basis that the arrearage was $8,000 more than
the debtor proposed to pay in the plan. According to
the Starling opinion, the “parties resolved the issue with
an amendment to the chapter 13 plan, providing for full
payment of the arrearage claimed.” Id. at 909. The court
confirmed the plan as amended. Later, the debtor claimed
that, in fact, he had paid the extra $8,000 to the lender and
did not owe it. The debtor then filed an objection to the
amount of the claim that the debtor himself had stated in
the amended plan.

It is important to understand the procedural context in
which Starling was decided. The confirmation procedures
in that bankruptcy court contemplated that the debtor
state the amount of claims in the plan and required that
a creditor who disagreed with the stated amount file an
objection to confirmation (even if the claims bar date
had not yet expired). Thus, claims would be allowed
or disallowed as part of the confirmation process. The
Starling court explained its procedures in a footnote, id.
at 908 n. 1:

In this jurisdiction, the confirmation process can be
expedited. “Pursuant to Administrative Order 99–2,
if no objection to confirmation is timely raised at
or before the meeting of creditors, the plan may be
confirmed as unopposed and no formal confirmation
hearing will be held.” Local Form B91–1–New (Chapter
13 Case) (Local Form for Notice of Chapter 13
Bankruptcy Case, Meeting of Creditors, Deadlines &
Court's Confirmation Procedures). Since a plan can be
confirmed prior to the bar date for the filing of proofs of
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claim, it is incumbent upon creditors treated under the
chapter 13 plan to object to confirmation or be bound
thereby.

Starling enforced the court's procedure by ruling that the
res judicata effect of confirmation barred the debtor's post-
confirmation objection: The debtor could not object to
the claim because confirmation of his plan resulted in its
allowance. The court concluded, “The debtor's objection
is barred because the Debtor could have and should have
raised this objection prior to confirmation.” Id. at 911.

*808  Starling's determination that a claims objection
must be filed prior to confirmation thus arises from
the effect of the court's combined claims allowance and
confirmation procedures and the res judicata effect of
those procedures, not from a requirement imposed by the
Bankruptcy Code or the Federal Rules of Bankruptcy
Procedure. It does not follow that objections to claims
must be filed prior to confirmation in all cases, nor did
Starling purport to establish such a rule. In jurisdictions
in which plans do not state claim amounts and the
court's procedures do not contemplate that confirmation
of the plan will establish claim amounts, confirmation
does not determine the amount or validity of a claim
and, therefore, there can be no res judicata effect. In
such circumstances, the Starling decision is not implicated.
Thus, Starling should be applied only in the specific
factual and procedural situation in which it was decided; it
does not establish a general rule that objections to claims

must be filed prior to confirmation. 1

In summary, neither the holding of Bateman, nor its
rationale, nor the cases it cites support the proposition
that claims objections must be filed prior to confirmation.
Bateman involved significantly different facts that are
not present here. Given the absence of any requirement
for pre-confirmation claims objections in the Bankruptcy
Code or the Federal Rules of Bankruptcy Procedure, and
in view of the important policy considerations discussed
above, the Court concludes that the statements in Bateman
are not properly read as establishing a general rule
applicable in all circumstances. In particular, there is
no requirement that claims objections be filed prior to
confirmation in cases such as this one in which the
plan does not state amounts of claims and the Court's
procedures do not contemplate allowance of claims
through the confirmation process.

Based on the foregoing, and in accordance with Morton
v. Morton (In re Morton), 298 B.R. 301, 309–10 (6th
Cir. BAP 2003), and similar cases cited above, the Court
concludes that confirmation of the plan in this case does
not bar the debtor from later asserting objections to
claims.

II. COMPLIANCE OF PROOFS OF
CLAIM WITH BANKRUPTCY RULES

[2]  The debtor contends that the challenged proofs
of claim lack sufficient documentation to support the
claims as required by Rule 3001 of the Federal Rules of
Bankruptcy Procedure. Rule 3001(a) requires that a proof
of claim “conform substantially” to the Official Form,
which is Official Form 10. Rule 3001(c) requires that,
when a claim is based on a writing, the claimant file an
original or duplicate of *809  the writing with the proof
of claim and that, if the writing has been lost or destroyed,
a statement of the circumstances of the loss or destruction
be filed with the claim. Item 9 of Official Form 10 directs as
follows with regard to supporting documents for a claim:

Attach copies of supporting
documents, such as promissory
notes, purchase orders, invoices,
itemized statements of running
accounts, contracts, court
judgments, mortgages, security
agreements, and evidence of
perfection of lien. Do not
send original documents. If the
documents are not available,
explain. If the documents are
voluminous, attach a summary.

Three of the proofs of claim have no document attached.
The other six, including those filed by the responding
creditors, include a summary that states the name of the
debtor, an account number, and the amount due. The
attachments to the proofs of claim held by an assignee also
state the original creditor's name. None of the summaries,
however, includes any itemization or detail of the account.
For example, they do not set forth an itemization of
charges or even a separate statement of interest and other
charges that are included. They do not show monthly
activity (charges and payments) or include a copy of the
last statement. They do not even allege the existence of an
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agreement by the debtor that would obligate her to pay
or the basis upon which interest and other charges may be
imposed.

One holder of assigned claims in this case, eCast
Settlement Corporation, asserts that requiring more than
it has provided would pose an unreasonable burden on
it and other creditors (Response of eCast Settlement
Corporation, ¶ 17):

In a credit card context, claimants, who typically file
thousands of claims each month, often rely on their
computerized account summaries to support claims.
If the Debtor was correct, these claimants would be
subjected to searching for, reproducing, compiling, and
filing possibly dozens of pages of attachments to each
and every claim, or to making a determination that
the documents are no longer available and preparing a
separate statement to that effect.

In the vast majority of cases, objections are not made
to claims that include a summary of the account. To
suggest that such significant documentation be included
with the initial filing of each and every claim when only
a tiny percentage are ever the subject of a dispute poses
an unfair and oppressive burden on claimants.

The cost alone of undertaking this exercise would be
a deterrent to claims' filing, in direct contravention
of the Bankruptcy Rules which call for the “just,
speedy and inexpensive determination of every case
and proceeding.” F.R.B.P. 1001. Claimants may simply
elect not to file claims in certain circumstances because
the cost simply would not justify the expense of
preparing claims on account, which are already a loss
to the claimant in the first place. This can not possibly
be an intended result of the claims filing process.

Moreover, eCast suggests that documents may not even
be available (Response of eCast Settlement Corporation,
¶ 19 & n. 4), citing the requirements of Regulation Z under
the Truth in Lending Act with regard to record retention.
12 C.F.R. § 226.25.

Many holders of consumer debt appear to share eCast's
concerns. See generally S. Andrew Jurs, Unsecured Claims
and Rule 3001: How Much “Writing” or Supporting
Information is Required?, ABI JOURNAL, June 2004, at
10 (“Giant consumer *810  lenders merge or purchase the
loan portfolios of smaller lenders, and their automated

systems are called on to handle a record volume of
accounts. At times, the sheer volume and need for
standardization as claims are collected creates conflicts
with bankruptcy claims practice and procedure.”).

Whatever the minimum requirements of Rule 3001 and
Official Form 10 with regard to attachments for a proof
of claim based on a credit card or other consumer account
debt are, which this Court does not decide, the proofs
of claim here do not meet them. See, e.g., In re Henry,
311 B.R. 813, 817–18 (Bankr.W.D.Wash.2004). Even if
summaries of such types of accounts are permissible, the
purported summaries attached to these claims show little,
if anything, beyond the information provided on the proof
of claim form itself. They provide no basis on which a
person looking at the proof of claim could make any kind
of initial assessment as to whether there is a basis for the
claim. One consequence of a proof of claim executed and
filed in accordance with the bankruptcy rules is that the
claim is entitled to a presumption of validity. FED. R.
BANKR. P. 3001(f). In view of this evidentiary effect, the
requirements of Rule 3001(c) and Official Form 10 are
meaningless unless they require sufficient documentation
that has some evidentiary import and establish something
other than the same conclusory allegations set forth in the
proof of claim form itself.

If this requirement imposes a burden on eCast and other
holders of consumer debt, it is unavoidable. The fact that
a party's business practices make it difficult to produce
evidence to prove its case does not permit courts to
ignore evidentiary rules in deciding a disputed matter.
As discussed below, a burden should not be placed on a
party gratuitously; a purpose should be served thereby.
The requirement here is not gratuitous and does serve a
valid purpose. Creditors who want their claims to have
the evidentiary presumption that a claim is prima facie
allowable must meet the requirements of Rule 3001.

III. EFFECT OF DEFICIENT FILING

[3]  The debtor's sole objection to each claim is
that it should be disallowed because of the lack of
documentation required by Rule 3001. The consequence
for such a deficiency, however, is not disallowance of
the claim but denial of the Rule 3001(f) presumption of
validity with, if appropriate, leave to the creditor to amend
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the claim. As explained in In re Stoecker, 5 F.3d 1022, 1028
(7th Cir.1993) (citations omitted):

All that [Rule 3001] says, so far as
bears on this case, is that the filing
of a proof of claim is prima facie
evidence that the claim is valid. If
the documentation is missing, the
creditor cannot rest on the proof
of claim. It does not follow that he
is forever barred from establishing
the claim. Nothing in the principles
or practicalities of bankruptcy or
in the language of any rule or
statute justifies so disproportionate
a sanction for a harmless error.
Forfeitures of valuable claims, and
other heavy sanctions, should be
reserved for consequential or easily
concealed wrongs. A creditor should
therefore be allowed to amend his
incomplete proof of claim (what
is often called an “informal proof
of claim”) to comply with the
requirements of Rule 3001, provided
that other creditors are not harmed
by the belated completion of the
filing.

Accord, Biscayne 21 Condominium Association, Inc. v.
South Atlantic Financial Corp. (In re South Atlantic
Financial Corp.), 767 F.2d 814, 819 (11th Cir.1985) (“[A]
creditor need not timely file a letter perfect proof of claim
before the expiration *811  of the time fixed by the court
for the filing of such and ... amendment to a claim is
freely allowed where the purpose is to cure a defect in the
claim as originally filed, to describe the claim with greater
particularity or to plead a new theory of recovery on the
facts set forth in the original claim.”).

The debtor argues that the failure of claimants to amend
their claims prior to the hearing on the objections requires
their disallowance because, without the Rule 3001(f)
presumption, claimants cannot sustain their burden of
proof. Support for this argument is found in In re Henry,
311 B.R. 813 (Bankr.W.D.Wash.2004).

In Henry, the debtors' objections asserted that the proofs
of claim lacked sufficient documentation under Rule
3001(c) and requested that the court enter an order

striking the filed claims but permitting the creditors
30 days to file an amended claim with sufficient
documentation. Agreeing that the proofs of claim were
deficient, the court granted the requested relief but ruled
that, if the debtors had instead requested disallowance
of the claims, the court would have granted that relief
in the absence of a timely amendment to add sufficient
documentation in response to the objection. Id. at 817–18.
The Henry court formulated the following rule, id. at 817–
18:

[A] creditor must, at a minimum,
file with its proof of claim form,
but in no event later than in
response to a claims objection by
the debtor, (i) a sufficient number
of monthly account statements to
show how the total amount asserted
has been calculated, and (ii) a
copy of the agreement authorizing
the charges and fees included in
the claim. In the absence of that
minimum evidentiary presentation,
the creditor's claim should be
disallowed.

The Henry rule should not be applied here for two reasons.
First, the debtor's objections did not request disallowance
unless the claims were amended, but because they lacked
required documentation. The rule as formulated by the
Henry court is premised on a request in the objection
for disallowance if appropriate documentation is not
forthcoming by the time of the required response. Id.
at 818, 820. As Stoecker illustrates, however, a deficient
proof of claim is not subject to disallowance merely
because of a lack of sufficient documentation. Because the
debtor's objection does not contemplate an opportunity
for the claimants to amend their claims, it does not seek
relief that the Henry rule would grant.

[4]  Even if the debtor's objection here had requested
relief that would invoke the Henry rule, there is a second,
more fundamental reason why the Court will not apply
it: the debtor seeks disallowance of claims solely because
of what is, in essence, a pleading deficiency. Without any
allegation that she has any good faith theory that might
require disallowance or reduction of any of the claims, on
most of which, as matters now stand, she admits some
liability in her schedules, she insists that the procedures
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of the bankruptcy rules governing disputes require that
currently undisputed claims be disallowed. (The Court
uses the term “undisputed” in the sense that no objection
on the merits has been filed to any claim. A debtor's
scheduling of a claim as contingent, unliquidated, or
disputed, without affirmatively asserting in the objection
that the debtor owes nothing or less than the amount
claimed, would make no difference for purposes of the
issues considered here.) Such a result not only makes
no sense; it threatens the fair treatment of creditors in
bankruptcy cases (especially chapter 13 cases), the just
administration of those cases, and, indeed, the integrity of
the bankruptcy system.

*812  [5]  Applying common sense and the principle
recognized in United States v. International Horizons,
Inc. (In re International Horizons, Inc.), 751 F.2d 1213,
1216 (11th Cir.1985), that principles of equity guide a
bankruptcy court and that technical considerations not
prevent substantial justice from being done, the Court
concludes that an objection to a proof of claim based
solely on the lack of attached documents provides no basis
for disallowance of a claim, even if the claimant declines
to respond to the objection. There are several reasons for
this conclusion.

[6]  At a minimum, the bankruptcy rules must be
interpreted as requiring that a challenge to a proof of
claim assert a basis for its disallowance or reduction
under 11 U.S.C. § 502(b)—the existence of at least a
potential dispute—before the procedures governing the
determination of disputes in the claims allowance process
are even invoked. This conclusion follows in the first
instance from the application of 11 U.S.C. § 501, which
permits the filing of a proof of claim, 11 U.S.C. § 502(a),
which provides that a filed proof of claim is deemed
allowed unless there is an objection, and 11 U.S.C. §
502(b), which specifies the grounds on which a claim
is to be disallowed. None of these provisions requires
the attachment of documentation to a proof of claim or
disallowance in its absence.

This conclusion also follows from Rule 1001, which
provides, “These rules shall be construed to secure the
just, speedy, and inexpensive determination of every case
and proceeding.” A bankruptcy case imposes burdens on
creditors. The obvious economic loss through total or
partial discharge of debt, of course, is a necessary and
expected consequence of the relief that the Bankruptcy

Code provides for debtors. But that injury need not be
compounded by imposing unnecessary costs on creditors
who desire to participate fairly in the process. Given the
uncertainties of eventual recovery in a given bankruptcy
case, many creditors may have no economic incentive to
respond to an objection to a claim even if the claim is valid;
the expense of doing so may easily exceed the potential
return. Rule 1001's directive requires a bankruptcy court
to apply the bankruptcy rules to permit creditors to
realize their fair share in a bankruptcy case without
unnecessary expense. If there is no underlying dispute
about the validity or amount of a proof of claim, there
is no legitimate reason to penalize a holder because
it does not meet all the technical requirements of the
bankruptcy rules that are designed to govern the fair
determination of disputes; Rule 1001 requires denial of
an objection to an undisputed claim based solely on
inadequate documentation.

Simply put, it is not fair to a creditor to sustain an
objection to its proof of claim based on inadequate
documentation unless the objecting party alleges some
basis for objecting on grounds that would require
disallowance or reduction under § 502(b).

IV. AMENDMENT OF PROOFS OF CLAIM

[7]  The Court considers next whether it should enforce
Rule 3001's provisions by requiring the claimants
to amend their proofs of claim with sufficient
documentation, the approach of the court in In re Blue,
2004 WL 1745786 (N.D.Ill. Jul. 30, 2004). Such a ruling
would respond to the concerns expressed by the debtor
and others that the filing of inadequate proofs of claim
may lead to abuses in the bankruptcy process. In this
regard, the debtor asserts that a claimant should be
required to attach minimum documentation, such as
copies of the original contract, monthly billing statements,
and transaction receipts, to enable the debtor “to review
the *813  claim and track those charges which are valid
and acceptable in the bankruptcy forum.” (Objection
4–5). (Elsewhere, however, the debtor states that an
acceptable attachment would be a one page monthly
statement. Id. at 7). The debtor continues (id. at 5):

To require less than this amount invites claims which
cannot be verified and an opportunity for creditors to
inflate their claims with unsubstantiated fees and costs.
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The form of the existing claims filed by Creditors deny
the Court, the Trustee, and the debtor the opportunity
to determine the validity of the claim and the extent
to which the amount of the claim may be accurate.
Debtors, by their nature, are typically unsophisticated
consumers who lack the knowledge and ability to
understand credit transactions, average daily balance
computations, and what is precisely the proper method
to determine accrued interest on an account. While the
debtor should remain vigilant, it is an unfair burden to
impose on the debtor to maintain the regular records of
all his revolving account transactions and to understand
the finer points of revolving credit transactions.

Creditors essentially invite an objection to the claim
and increase the burden on the Courts, the trustees,
and the debtor and debtor's counsel by furthering the
complexity of the case, requiring additional motions
and expenses to be paid by the trustee and debtor. Such
is an unfair burden to impose on the debtor.

One commentator succinctly states the policy argument
from the debtor's perspective as follows, John Rao, Debt
Buyers Rewriting of Rule 3001: Taking the “Proof” Out of
the Claims Process, ABI JOURNAL, July/August 2004,
at 16, 63:

When claims based on a writing are submitted without
documentation and without itemization, the purpose
of Rule 3001 is subverted as the parties charged
with policing the claims process are denied necessary
information. In addition, affording prima facie validity
to such claims can only “lead to abuses of the claim
system.” [In re Circle J Dairy, 112 B.R. 297, 301
(W.D.Ark.1989).] Strict compliance with Rule 3001
is necessary to ensure that an appropriate “sifting
process” occurs in the evaluation of claims, otherwise
“unmeritorious or excessive claims might dilute the
participation of the legitimate claimants.” [Gardner v.
State of New Jersey, 329 U.S. 565, 67 S.Ct. 467, 91 L.Ed.
504 (1947).]

This commentator further makes the anecdotal
observation that “objections to debt buyers'
unsubstantiated claims are often followed up with an
amended claim at a lower amount in which questionable
fees are removed.” Id. at n. 12.

The problem with requiring creditors to attach
documentation in response to an objection that identifies
no other potential grounds for disallowance or reduction
of a claim is that it serves no purpose. If there is no
substantive objection to the claim, the creditor should not
be required to provide any further documentation of it.

Routinely requiring creditors to attach documentation as
a condition to allowance of otherwise allowable claims
is an invitation to abuse and more litigation. A creditor
who does not respond by attaching documentation (a very
real possibility in view of the cost of doing so versus
the possible returns, as discussed above) may have an
allowable claim denied. A response may generate further
disputes over how much documentation is sufficient. Once
there is a determination that the documents are sufficient,
the debtor might *814  or might not determine there is
a basis for disallowance or reduction of a claim. If the
objection continues, a hearing will be scheduled, evidence
will be presented, and the court will make a decision.

In these circumstances, the focus of the claims litigation,
at least in its initial stages, becomes compliance with a
technical pleading requirement, not the proper amount, if
any, due on the merits. In the absence of an underlying
dispute about the claim, no one, including the Court, is
paying any attention to whether the claim is actually owed
until a persistent creditor meets its burden of responding
to the objection with documents that satisfy Rule 3001.

Proceeding in such a manner is not the way to fairly and
justly administer a bankruptcy system or to efficiently
and economically resolve disputes over allowance of
claims. Creditors who have valid claims denied in such
circumstances or creditors who finally have their claims
allowed at some additional expense and burden will
have little confidence in the integrity or fairness of the
bankruptcy process.

[8]  The fundamental purpose of the claims allowance
process and the various rules for filing of proofs of claim
and allocating burdens of proof is to provide a fair and
inexpensive procedure for the proper determination of
claims on the merits. Those rules and procedures are not
properly invoked with regard to a claim unless there is
an actual or potential dispute about the debtor's liability
vel non or its amount. The bankruptcy rules contemplate
resolution of objections to claims as contested matters,
not as adversary proceedings. Thus, they envision much
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simpler, expedited proceedings without all the trappings
of normal civil litigation. They do not envision the
determination of claims based on procedural technicalities
such as whether a proof of claim includes adequate
documentation or whether a creditor on 30 days notice
may be “put to its proof” in the absence of any indication
that there is, in fact, a bona fide controversy over the
amount of the debt.

[9]  Rule 9011 of the Federal Rules of Bankruptcy
Procedure requires, among other things, that a paper in a
bankruptcy case not be filed “for any improper purpose,
such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation”; that the claims or
defenses therein be “warranted by existing law or by a
nonfrivolous argument for the extension, modification,
or reversal of existing law or the establishment of new
law”; and that factual allegations “have evidentiary
support or, if specifically so identified, are likely to have
evidentiary support after a reasonable opportunity for
further investigation or discovery.” FED. R. BANKR. P.
9011(b)(1), (2), (3). Although the objections in this case
meet these standards (because the Henry case supplies
appropriate legal grounds for asserting them), the Court
interprets Rule 9011 as requiring that an objection to a
claim be based, in the first instance, on some theory that
there is a ground for disallowance or reduction under 11
U.S.C. § 502(b). For the same reason, Rule 9011 precludes
invocation of the Court's process to require a creditor to
provide documentary support for a claim in the absence
of a good faith basis for inquiry into the claim or a dispute
about its validity or amount.

[10]  Moreover, the good faith requirement for
confirmation of a chapter 13 plan, 11 U.S.C. § 1325(a)
(3), requires that a debtor not proceed to object to claims
that she admittedly owes based on an amendable pleading
deficiency. If there is no dispute about a claim or a good
faith need for inquiry into its validity or amount, a *815
chapter 13 debtor has no business seeking additional
documentation for it.

In summary, the debtor has made no showing that there is
an actual dispute over any of the claims and has identified
no good faith basis for a potential dispute. For all of
the reasons set forth above, the Court will not require
the claimants to amend their proofs of claim to attach
sufficient documentation in compliance with Rule 3001(c).

[11]  If the debtor thinks that every one of the challenged
claims is overstated, that every claimant has included
illegal or unauthorized charges, or that for any reason
she has no liability to any of them, she may investigate
fully her theories and raise every viable claim or defense
that she has. If the debtor requires documentation to
make a good faith inquiry into the existence or amount
of any liability and a claimant refuses a legitimate request
to produce it, an objection that asserts her good faith
challenge and requests disallowance of the claim due
to inadequate documentation would be appropriate and
could well result in entry of an order disallowing the claim
or requiring its amendment. Of course, at a hearing on
a substantive objection to a proof of claim that lacks
sufficient documentation, a claimant who fails to amend
the proof of claim to include adequate documentation
will have the burden of going forward as well as the
ultimate burden of proof to establish its claim because the
proof of claim would not be entitled to the Rule 3001(f)
presumption of validity.

[12]  But if the debtor thinks, for example, in accordance
with her sworn statement in Schedule D in this case,
that she owes First North American National Bank only
$1,776.00 on the proof of claim filed by its assignee
for $12,992.72, the proper objection is that the claimant
has not established anything in excess of the amount
the debtor admits is owed, not a request for complete
disallowance of the claim merely because of inadequate
documentation. And when claims such as those of Verizon
Wireless and Capital One are filed for amounts less than
the debtor shows in her schedules, there is no proper basis
for an objection based on inadequate documentation at
all.

The debtor and others suggest that creditors or claims
buyers as a matter of routine practice file unlawful
claims that improperly include postpetition interest or
unauthorized charges. If this happens, there should be
a remedy for it. There is no evidence, however, that
the claimants in this case, or creditors or claims buyers
generally, routinely file such overstated claims. The Court
notes that federal criminal law provides a penalty of
up to $500,000 or imprisonment of up to five years or
both for the filing of a fraudulent proof of claim in a
bankruptcy case, 18 U.S.C. §§ 152, 3571, and that Official
Form 10 explicitly warns creditors about these provisions.
The Court takes these provisions seriously and assumes
that entities and individuals filing claims on their behalf
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do so as well. These criminal sanctions, as well as other
sanctions available under the Bankruptcy Code and the
Federal Rules of Bankruptcy Procedure, are the proper
remedies to be applied to creditors or their assignees
who routinely file unlawful claims. A bankruptcy court's
conclusion in a single case that a creditor or assignee
has abused the bankruptcy process pursuant to a regular
practice of filing claims for improper amounts could have
severe consequences for such a claimant, not only in that
case but in others in which the claimant has filed a claim.
Thus, creditors or their assignees filing overstated claims
in the expectation that the claims will not be scrutinized
or that their amendment when they are caught *816  will
remedy any problems that are discovered do so at their
peril.

Creditors filing claims in bankruptcy cases should not take
this ruling as an invitation to withhold information or
documents about their claims when an objecting party
has a proper basis for requesting them. A debtor or other
objecting party (such as a trustee) is clearly entitled to
receive documentation and other information about a
creditor's claim if there is a question about it. The Court
expects creditors who file proofs of claim like the ones in
this case to respond promptly and fully to an appropriate
request for information; if their failure to do so precludes
an objecting party from determining the debtor's liability
or amount thereof, then an objection asserting same will
be appropriate. In the context of a legitimate basis for
questioning a claim and an appropriate request, formal or
informal, for supporting documentation, a creditor who
stands on an unadorned proof of claim such as the ones in
this case may well find itself with a disallowed claim. (In
this regard, the Court notes that eCast's proofs of claim
offer to provide supporting documentation on request of

an interested party and provide a telephone number for
requesting it. The debtor's objection does not indicate that
she requested documentation and that it was denied.)

Nevertheless, the mere suggestion of possible abuse, with
nothing presented to support such an accusation, does not
justify imposition of a general rule requiring a creditor to
provide extensive documentation when there is otherwise
no dispute about a claim and, therefore, no reason for
requiring the documentation. Because the debtor has not
alleged any potential dispute here, the Court will not
require the claimants in this case to amend their proofs of
claim.

V. CONCLUSION

There is a common thread in the analysis of issues in this
case: Bankruptcy litigation should be about determining
disputes on the merits, not precluding one party or
another from litigating on the merits because of the
technical application of some procedural rule for which
there is no reason. Thus, if a debtor has objections to a
claim on the merits, confirmation of a plan should not
bar the determination of the proper amount owed. On
the other hand, if a debtor does not have a basis for
objecting to a claim on the merits or a need for documents
to conduct a good faith inquiry into a claim, the claim
should not be disallowed merely because documentation
is not attached.

For the reasons stated above, the debtor's objections to
claims are dismissed, without prejudice.

APPENDIX
 
 

Claimant
 

Amount
 

Amount
 

 No.
 

(Original Creditor)
 

of
Claim

 

Scheduled
 

Attachment
 

 

 2
 

Sherman Acquisition
LP
(Sears)
 

4,111.08
 

3,258.00
 

“Account Detail” states name
of debtor, claimant, original
creditor, account number, and
amount of claim
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 3
 

FDS Bank—Richs c/
o TSYS Debt Mgmt.,

Inc. *

 

796.21
 

640.00
 

No attachment
 

 

 6
 

Sherman Acquisition
LP
(Citibank, N.A.)
 

4,718.01
 

***

 

“Account Detail” states name
of debtor, claimant, original
creditor, account number, and
amount of claim
 

 

 7
 

eCast Settlement
Corp.
(GE Private Label/
Sam's Club)
 

837.85
 

780.00
 

“Accounting summary” states
name of debtor, original
creditor, redacted account
number, and statement that the
amount is the balance due as
of the filing date
 

 

 8
 

eCast Settlement
Corp.
(GE Private Label/
Home Depot)
 

1,039.54
 

935.00
 

“Accounting summary” states
name of debtor, original
creditor, redacted account
number, and statement that the
amount is the balance due as
of the filing date
 

 

 9
 

B–Line, LLC/Collect
America/First North
American National

Bank **

 

12,992.72
 

1,776.00
 

“Account Summary” states
name of debtor, amount due.
 

 

 11
 

Sherman Acquisition
LP
(Associates Credit
Card
Services, Inc.)
 

673.08
 

***

 

“Account Detail” states name
of debtor, claimant, original
creditor, account number, and
amount of claim
 

 

 12
 

Capital One *

 

3,594.91
 

3,956.00
 

No attachment
 

 

 13
 

Verizon Wireless GA
****

 

75.53
 

76.00
 

No attachment
 

 

 
* The Court cannot determine whether the entity that filed these two claims, TSYS Debt
Mgmt., Inc., did so as an authorized agent of the original holders or as the current holder of
the claim by assignment.
 

 
** This is the name as stated on the proof of claim form. The Court assumes that the claim
was originally held by First North American National Bank.
 

 
*** The schedules do not reflect debts in the names of these creditors. The Court cannot
determine whether the debts are listed under another name, whether the debtor failed to
schedule the debts, or whether the holders filed proofs of claim for debts that the debtor
does not owe.
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**** The Court fails to see any legitimate reason that the debtor, having scheduled a claim for
$76.00, would object to its allowance for $75.53 under any circumstances.
 

All Citations

315 B.R. 799

Footnotes
1 The bankruptcy court in Starling is in the same district from which the appeal in Bateman was taken. The different

bankruptcy judges deciding the cases applied the same principle in both: Confirmation of a plan results in determination of
the amount of a claim stated therein. The bankruptcy court in Starling precluded the debtor from challenging the amount
of a claim stated in the confirmed plan whereas the bankruptcy court in Bateman ruled that the creditor was bound by
the amount stated in the confirmed plan. The Eleventh Circuit's rejection of the res judicata effect of confirmation on
allowance of a claim in Bateman may not mean that the holding of Starling is no longer good law in that district. The
Starling court also based its holding on the theory that the debtor waived his objection to the claim when he stated its
amount in the plan. Furthermore, the fact that the parties resolved their pre-confirmation controversy as to the amount of
the claim with a plan amendment also provides a basis for a res judicata conclusion. Nevertheless, Bateman's rejection
of the rationale that confirmation is preclusive with regard to allowance of claims as stated in the plan provides a further
reason for limiting Starling to its facts and procedural context.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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United States Bankruptcy Court,
S.D. Texas, Houston Division.

IN RE: Juan C. VEGA, Myrna A. Vega, Debtors

CASE NO. 15–34014
|

Signed 07/10/2017

Attorneys and Law Firms

Alex Olmedo Acosta, Acosta Law, P.C., Houston, TX, for
Debtors.

MEMORANDUM OPINION AND ORDER
ON DEBTORS' EMERGENCY OBJECTION

TO CLAIM NO. 1–3 OF LINCOLN
AUTOMOTIVE FINANCIAL SERVICES

HONORABLE KAREN K. BROWN, UNITED
STATES BANKRUPTCY JUDGE

*1  Before the Court is Debtors' Emergency Objection
to the Proof of Claim No. 1–3 of Lincoln Automotive
Financial Services. (Docket No. 79). Debtors assert
that by surrendering the vehicle, Lincoln Automotive
Financial Services (“Lincoln AFS”) proof of claim was
satisfied in full. Debtors contest the amended proof of
claim and request this court to disallow the claim in its
entirety; seek to preclude Lincoln AFS from presenting
any evidence in support of its amended claim; and request
the Court to award Debtors' their attorney's fees.

The Court finds Lincoln AFS's amended claim is valid.
Lincoln AFS is not precluded from presenting evidence
in support of its amended claim. Lastly, the Court grants
Debtor's request for attorney's fees.

The Court has jurisdiction over this proceeding pursuant
28 U.S.C. §§ 1334 and 157. This is a core proceeding.

I. Statement of Facts

On July 30, 2015, Juan C. Vega and Myrna A. Vega
(“Debtors”) filed a Chapter 13 petition. (Docket No. 1).

Lincoln AFS filed its original proof of claim on August
6, 2015 in the amount of $20,936.77 for a leased 2014
Lincoln MKZ. (Claim No. 1–1). Lincoln AFS attached
a document titled, “Itemized Statement Required by
Bankruptcy Rule 3001(c)(2)(A) as of Petition Date” to its
original proof of claim. The document provided:

(Claim No. 1–1). Lincoln AFS attached no other
documents in support of its calculations, or indicate how
the $64.42 fee was incurred. Debtors did not object to this
claim.
Thereafter, Debtors surrendered the vehicle to Lincoln
AFS on October 16, 2015. (Exhibit No. 15). The vehicle
was reconditioned and repaired before it was sold at
auction on November 18, 2015. (Exhibit No. 18). On
December 11, 2015, three days after the bar date for filing
proofs of claim, Lincoln AFS filed an amended proof of
claim for a deficiency balance of $21,682.19. (Claim No.
1–3). Lincoln AFS attached a document titled, “Itemized
Statement Required by Bankruptcy Rule 3001(c)(2)(A) as
of Petition Date” to the amended proof of claim, which
provided:

(Claim No. 1–3). Again, Lincoln AFS failed to attach
documents explaining the fees in the amended deficiency
amount. On January 3, 2017, January 12, February 3,
and February 15, Debtors' attorney emailed opposing
counsel requesting documents to support Lincoln AFS's
calculation of the deficiency claim. (Exhibits 7–10).
Lincoln AFS never responded. On March 6, 2015,
Debtors filed an emergency Objection to the amended
proof of claim. (Docket No. 79).

II. Issues Presented
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Debtors object to Claim No. 1–3 on four grounds: First,
Debtors assert that the claim should be disallowed in its
entirety, because no supporting documents were attached
to the proof of claim in compliance with Bankruptcy
Rule 3001(c), and Lincoln AFS should be precluded
from presenting evidence in light of its failure to produce
documents. Second, the claim was satisfied in full by
Debtors' surrender of the vehicle. Alternatively, Debtors
assert that the sale of the vehicle was not commercially
reasonable. Third, the amended proof of claim does not
relate back to the original proof of claim, and thus
is not timely. Fourth, Lincoln AFS lacks standing to
assert the claim, because it cannot establish ownership of
the debt. (Docket No. 79). In addition, Debtors request
that the court award attorney's fees pursuant to Fed.
R. Bankr. P. 3001(c)(2)(D)(ii). Lincoln AFS denies all
Debtors' objections.

II. Conclusions of Law

A. Proof of Claim Does Not Comply With Rule 3001(c)(2)
(A)
*2  An unsecured creditor must file a proof of claim for

the claim to be allowed. Fed. R. Bankr. P. 3002(a). Rule
3001(c) requires that an itemized statement identifying the
interest, fees, expenses or other charges accrued before
the petition was filed shall be included with the claim,
in addition to the principal amount. See Fed. R. Bankr.
P. § 3001(c)(2)(A). A proof of claim executed and filed
in accordance with these rules constitutes prima facie
evidence of the validity and amount of the claim. Fed.
R. Bankr. P. § 3001(f). Failure to attach supporting
documents to a proof of claim violates Bankruptcy Rule
3001(c). In re Gilbreath, 409 B.R. 84, 115 (S.D. Tex. 2009)
(citing In re Hight, 393 B.R. 484 (S.D. Tex. 2008)).

Assuming the proof of claim was proper under Rule 3001,
Lincoln AFS would have been entitled to a prima facie
evidentiary effect under Rule 3001(f). Although Lincoln
AFS checked the box on the proof of claim indicating
their claim included interest or other charges, it failed
to include any account statements, or to explain the fees
and charges listed in its proof of claim. Lincoln AFS
completely failed to file a proper claim in accordance
with the rules. Therefore, Lincoln AFS has the burden to
prove by a preponderance of the evidence the validity and
amounts of its claim.

B. Amended Proof of Claim Is Valid
Debtors object to the amended claim on two grounds:
first, Lincoln AFS lacks standing because it cannot

establish ownership of the claim 1 , and second, the claim
should be disallowed in its entirety because the amended
claim was not timely and does not relate back to the
original claim. The Court finds Debtors' objections fail.

Amendments to timely filed proofs of claim are liberally
permitted to “cure a defect in the claim as originally filed,
to describe the claim with greater particularity or to plead
a new theory of recovery on the facts set forth in the

original claim.” In re Kolstad, 928 F.2d 171, 175 (5 th

Cir. 1991) (citing In re International Horizons, Inc., 751
F.2d 1213 (11th Cir. 1985)). Bar dates do not inescapably
limit creditors to incorrect claims. Id. Nevertheless, courts
that authorize amendments must ensure that corrections
or adjustments do not present wholly new grounds of
liability. Id.

Lincoln AFS's amended proof of claim does not assert a
new ground for liability; instead it pleads a new theory of
recovery due to changed circumstances based on the same
car lease. Lincoln AFS's theory of recovery at the time
it filed its original claim listed the remaining payments
left on the lease plus a fee on the account. Although
it did not seek recovery under Provision No. 29 of the
lease agreement titled, “Voluntary Early Termination
and Return the Vehicle;” when Debtors surrendered the
vehicle to Lincoln AFS circumstances changed. Lincoln
AFS appropriately filed an amended proof of claim to
reflect this change. Both claims arise from Debtors lease
agreement; therefore, Lincoln AFS has ownership and
standing of the claim.

C. Lincoln AFS Met Its Burden of Proof
Debtors assert that the sale of the vehicle was not
commercially reasonable. Debtors further contend that
Lincoln AFS's original claim was satisfied in full upon
surrender of the vehicle.

The “Voluntary Early Termination and Return the
Vehicle” provision in the original lease states:

You may terminate this lease early,
if You are not in default, by
returning the Vehicle to Lessor
unless Finance Company designates
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another place. You must pay the
following: (a) the amount by which
the Unpaid Adjusted Capitalized
Cost exceeds the Vehicle's Fair
Market Wholesale Value, plus (b)
all other amounts then due under
the lease (except for excess wear
and use and mileage)...Alternatively,
You may cho[o]se to satisfy Your
financial obligation under this
section upon Vehicle return if You
pay the following: (a) the unpaid
remaining Monthly Payments, plus
(b) any charges for excess wear and
use and mileage, plus (c) all other
amounts then due under the lease.
(Exhibit No. 7).

*3  Alan Niemeyer, an employee of Ford Motor Credit
Company (“Ford MCC”), testified the deficiency balance
was calculated as follows:

Although Debtors assert that the sale of the vehicle was
not commercially reasonable, Debtors offered no evidence
in support of this allegation. The surrender of a vehicle
in bankruptcy does not automatically satisfy a creditor's
claim in full. A creditor must offset the amount of the
original claim by the value of the vehicle at the time of
disposition. The price obtained through an actual sale
determines the amount of a creditor's deficiency claim.
See In re Breaux, 410 B.R. 236, 242 (W.D. La. 2009)
(Calculating the amount of the unsecured deficiency claim

by subtracting the net proceeds from the sale of the
vehicle from the claim). Lincoln AFS's detailed record of
the transactions on Debtors account satisfies its burden.
Therefore, this Court finds Lincoln AFS's claim is valid
and enforceable against Debtors.

D. The Court Awards Debtors' Attorney's Fees
Debtors request this Court to preclude Lincoln AFS from
presenting any evidence in support of its amended claim.
Fed. R. Bankr. P. 3001(c)(2)(D)(i). Furthermore, Debtors
request this Court award their reasonable and necessary
attorney's fees and costs caused by Lincoln AFS's failure
to provide the required information. Fed. R. Bankr. P.
3001(c)(2)(D)(ii). The Rule 3001 now states:

(D) If the holder of a claim fails to provide any
information required by this subdivision (c), the court
may, after notice and hearing, take either or both of the
following actions:

(i) preclude the holder from presenting the omitted
information, in any form, as evidence in any contested
matter or adversary proceeding in the case, unless
the court determines that the failure was substantially
justified or is harmless; or

(ii) award other appropriate relief, including reasonable
expenses and attorney's fees caused by the failure.

Fed. R. Bankr. P. 3001(c)(2)(D). Courts have discretion
to determine whether to bar claimants use of the
omitted information in any contested matter or adversary
proceeding, or to impose other appropriate relief after
notice and hearing. In re Harris, 492 B.R. 225, 228 (S.D.
Tex. 2013).

Lincoln AFS presented detailed records in support of its
amended claim and satisfied its burden of proof. This
Court finds that the omitted information was harmless,
and Lincoln AFS is not precluded from using the
information under Fed. R. Bankr. P. 3001(c)(2)(D)(i).
Debtors' request is denied.

*4  Debtors request an award of attorney's fees under
Bankruptcy Rule 3001(c)(2)(D)(ii). That rule has two
requirements: first, the fees incurred by Debtor were
“caused” by the creditor's failure to provide information;
and second, fees and expenses to be awarded must be
reasonable. In re Dunlap, 2013 Bankr. LEXIS 4165, 3–5,
2013 WL 5497047 (Bankr. D. Colo. 2013).

http://www.westlaw.com/Link/Document/Blob/I06d640b068ea11e7b2fc010000000000.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/Blob/I06d640b068ea11e7b2fc010000000000.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019632791&pubNum=0000164&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=RP&fi=co_pp_sp_164_242&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_242
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR3001&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR3001&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR3001&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR3001&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR3001&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030682525&pubNum=0000164&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=RP&fi=co_pp_sp_164_228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_228
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030682525&pubNum=0000164&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=RP&fi=co_pp_sp_164_228&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_164_228
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR3001&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR3001&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031716524&pubNum=0000999&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031716524&pubNum=0000999&originatingDoc=Id31c54a066c111e79657885de1b1150a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


In re Vega, Slip Copy (2017)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 4

The Court recognizes that Debtors incurred attorney's
fees and expenses objecting to the amended proof of
claim caused by Lincoln AFS's failure to comply with
Rule 3001(c). Debtors filed a Notice of Attorney Invoices
on April 21, 2017, detailing attorney's fees incurred for
drafting the objection to the claim, contacting opposing

counsel, and preparing for trial (Docket No. 93). The
Court awards Debtors' attorney's fee of $4,890.00.

All Citations

Slip Copy, 2017 WL 2954762

Footnotes
1 Debtors presented no evidence or argument on this issue.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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213 F.Supp.3d 577
United States District Court,

S.D. New York.

IN RE: Cynthia CARSSOW-FRANKLIN, Debtor.
Wells Fargo Bank, N.A., Appellant,

v.
Cynthia Carssow-Franklin, Appellee.

Case No. 15-CV-1701 (KMK)
|

Signed September 30, 2016

Synopsis
Background: Chapter 13 debtor objected to proof of claim
filed by financial institution for balance owing on debtor's
deed of trust loan based on financial institution's alleged
lack of standing and moved for summary judgment on
standing issue. The Bankruptcy Court granted motion and
entered order disallowing claim, and financial institution
appealed.

Holdings: The District Court, Kenneth M. Karas, J., held
that:

[1] evidence that Chapter 13 debtor presented was
sufficient to overcome presumptive authenticity of
endorsement in blank on debtor's deed of trust note, and
to shift to financial institution in possession of note the
burden of showing, by preponderance of evidence, that
this endorsement was genuine;

[2] financial institution's failure to present evidence
regarding authenticity of endorsement prevented it from
relying on its physical possession of note to assert status
of holder thereof and to establish its standing, as holder,
to file proof of claim; but

[3] genuine issue of material fact as to whether financial
institution was authorized servicer of deed of trust loan
precluded entry of summary judgment.

Affirmed in part and reversed in part.

West Headnotes (12)

[1] Bankruptcy
Conclusions of law;  de novo review

Bankruptcy
Clear error

District court reviews bankruptcy court's
findings of fact for clear error and reviews
conclusions of law de novo. Fed. R. Bankr. P.
8013.

Cases that cite this headnote

[2] Bankruptcy
Conclusions of law;  de novo review

Bankruptcy court's decision to grant summary
judgment is reviewed de novo.

Cases that cite this headnote

[3] Bills and Notes
Title to Sustain Action

Under Texas law, holder of a note indorsed in
blank has standing to enforce the note.

Cases that cite this headnote

[4] Bills and Notes
Nature and grounds in general

Under Texas law, in order to recover on
promissory note, plaintiff must prove (1) the
existence of note in question, (2) that the party
sued signed the note, (3) that plaintiff is the
owner or holder of note; and (4) that a certain
balance is due and owing on the note.

Cases that cite this headnote

[5] Mortgages and Deeds of Trust
Indorsement

If blank endorsement on deed of trust note
was authentic, then financial institution in
possession of note was holder and was entitled
to enforce note under Texas law.

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0286706401&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/51/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/51k3782/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/51/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/51k3786/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR8013&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000611&cite=USFRBPR8013&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I21a326e089c211e6b8b9e1ce282dafae&headnoteId=203989887600120170511235520&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/51/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/51k3782/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I21a326e089c211e6b8b9e1ce282dafae&headnoteId=203989887600220170511235520&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/56/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/56k443/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I21a326e089c211e6b8b9e1ce282dafae&headnoteId=203989887600320170511235520&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/56/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/56k442/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I21a326e089c211e6b8b9e1ce282dafae&headnoteId=203989887600420170511235520&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/266/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/266k1408/View.html?docGuid=I21a326e089c211e6b8b9e1ce282dafae&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


In re Carssow-Franklin, 213 F.Supp.3d 577 (2016)

2016 WL 5660325, 90 UCC Rep.Serv.2d 830

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2

Cases that cite this headnote

[6] Bankruptcy
Presumptions and burden of proof

Mortgages and Deeds of Trust
Presumptions and burden of proof

Evidence that Chapter 13 debtor presented
was sufficient to overcome presumptive
authenticity of endorsement in blank on
debtor's deed of trust note, and to shift to
financial institution in possession of note
the burden of showing, by preponderance
of evidence, that this endorsement was
genuine and that it was holder of note;
debtor showed that version of note attached
to financial institution's initial proof of
claim did not contain blank endorsement,
that financial institution, despite allegedly
possessing a note endorsed in blank, had
taken steps to improve its appearance of
standing by arranging to have deed of trust
assigned to it, and that financial institution
had demonstrated a willingness in past to
manufacture documentary evidence after the
fact.

Cases that cite this headnote

[7] Bankruptcy
Presumptions and burden of proof

Mortgages and Deeds of Trust
Presumptions and burden of proof

Once presumptive authenticity of
endorsement in blank on deed of trust
note had been rebutted, financial institution's
failure to present evidence regarding
authenticity of endorsement prevented it from
relying on its physical possession of note to
assert status of holder thereof and to establish
its standing, as holder, to file proof of claim
for balance owing on deed of trust note.

Cases that cite this headnote

[8] Bankruptcy
Who May File

To file proof of claim, claimant must be
a real party in interest, which means that
claimant must be either a creditor or creditor's
authorized agent.

Cases that cite this headnote

[9] Bankruptcy
Who May File

Real party in interest with standing to
file proof of claim for mortgage debt is
party entitled to enforce the note and its
accompanying mortgage.

Cases that cite this headnote

[10] Bankruptcy
Who May File

Financial institution was real party in interest
with standing to file proof of claim for deed
of trust debt if it was either an entity entitled
to enforce deed of trust note or its authorized
agent.

Cases that cite this headnote

[11] Bankruptcy
Parties;  standing

Bankruptcy
Who May File

Mortgage servicers are authorized agents with
standing to file proofs of claim for mortgage
debt or seek stay relief as to mortgaged
property.

Cases that cite this headnote

[12] Bankruptcy
Judgment or Order

While financial institution failed to produce
an executed loan servicing agreement or
evidence of any payments that it had
made to Freddie Mac in its alleged role
as servicer of deed of trust loan, other
evidence that it produced, including its “hello”
letter to Chapter 13 debtor advising debtor
that it would begin servicing her loan and
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correspondence between itself and Freddie
Mac, was sufficient to create genuine issue of
material fact, of kind sufficient to preclude
summary judgment as to whether it was
servicing agent for deed of trust loan, and was
thus authorized to file proof of claim for deed
of trust debt in that capacity.
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OPINION AND ORDER

KENNETH M. KARAS, District Judge:

**1  Wells Fargo Bank, N.A., (“Wells Fargo” or
“Appellant”) appeals from the bankruptcy *579  court's
“Order Disallowing and Expunging Claims of Wells
Fargo Bank, NA,” (“Disallowance Order”), dated
February 9, 2015. (See Dkt. No. 1.) More specifically,
Wells Fargo challenges the bankruptcy court's May
21, 2012 Order granting the partial summary judgment
motion of Cynthia Carssow-Franklin (“Debtor”) on
the issue of Wells Fargo's standing to file a proof of
claim on behalf of Freddie Mac, and the bankruptcy
court's January 28, 2015 decision granting Debtor's claim
objection on the ground that Wells Fargo was not a holder
of Debtor's note. (Id.) For the reasons given herein, the
judgment of the bankruptcy court is affirmed in part and
reversed in part.

I. Factual and Procedural Background

On or about October 30, 2000, Debtor executed a
promissory note (the “Note”) in the principal amount of
$145,850, in favor of Mortgage Factory Inc. (“Mortgage

Factory”). (A108-A110.) 1  The loan was secured by a deed
of trust on real property located in Round Rock, Texas

(the “Deed of Trust”). (A111-A126.) 2  An “Assignment
of Lien,” dated October 30, 2000, purports to assign the
Deed of Trust from Mortgage Factory to ABN Amro

Mortgage Group, Inc. (“ABN Amro”). (A139-A140.) 3

At the heart of much of this appeal is the Parties'
dispute over what happened next. According to Wells
Fargo, Mortgage Factory, in addition to assigning the
Deed of Trust, also specifically indorsed the Note to
ABN Amro. (Br. for Appellant Wells Fargo Bank, N.A.
(“Appellant Br”) 3 (Dkt. No. 19).) ABN Amro further
transferred Debtor's loan to Washington Mutual Bank,
N.A. (“Washington Mutual”), “indorsing the [N]ote in
blank and executing a written assignment of [Debtor's]
[D]eed of [T]rust, including ‘all beneficial interest in and
title to said Deed of Trust’ to the Mortgage Electronic
Registration Systems, Inc. (‘MERS') as nominee.” (Id.
at 3-4 (citing A110, A141-A142).) Later, Wells Fargo
obtained the servicing rights to Debtor's loan, effective
February 16, 2007, from Washington Mutual. (Id. at
4.) Wells Fargo maintains that it services the loan for
Freddie Mac, the owner of Debtor's loan. (Id. at 4, 13-14.)
Around that time, Wells Fargo sent Debtor what it calls
a “Hello” letter, which advised Debtor that Wells Fargo
would begin servicing her loan on February 16, 2007.
(Id. at 4 (citing A286).) In conjunction with the servicing
transfer, the Note, “bearing the in-blank indorsement
from ABN Amro,” and the Deed of Trust, were delivered
to Wells Fargo. (Id.) A written assignment, which was not
executed until July 12, 2010, memorialized the Deed of
Trust's transfer from MERS to Wells Fargo. (Id. (citing
A143-A145).) Finally, about a year after Wells Fargo
began servicing the loan, Debtor and Wells Fargo agreed
to modify the loan. (Id. (citing A134-A136).) The loan-
modification agreement states that Debtor “requested,
and [Wells Fargo] has agreed, ... to a modification in
the payment” *580  of Debtor's loan, and that Debtor
promises “to pay the unpaid principal balance plus
interest, to the order of [Wells Fargo].” (A135.)

**2  Debtor disputes much of this narrative. Most
pertinent to the pending appeal, Debtor argued, and the
bankruptcy court agreed, both that the blank indorsement
was actually forged, that is, the indorsement was stamped
on the Note after Wells Fargo filed its initial proof of
claim in Debtor's bankruptcy in an attempt to improve the
record with respect to Wells Fargo's standing to enforce
the Note, and that Wells Fargo had failed to provide
sufficient evidence that it was the servicer of Debtor's loan
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authorized to file a proof of claim to enforce the Note.
(See generally Br. for Appellee Cynthia Carssow-Franklin
(“Appellee Br”) (Dkt. No. 22).) Although Debtor notes
that “[t]he original loan modification was never produced
and never authenticated,” (Appellee Br. 24), she does not
dispute that she entered into a loan modification with
Wells Fargo.

On June 1, 2010, Debtor petitioned for Chapter 13
bankruptcy relief in the United States Bankruptcy Court
for the Southern District of New York. (See A1-A2.)
On July 15, 2012, Wells Fargo filed a proof of claim,
Claim No. 1-1, asserting an indebtedness of $170,072.60,
including prepetition arrears of $38,163.16. (See Mem.
of Decision on Debtor's Objection to Claim of Wells
Fargo Bank, NA (“Order”) 1 (Dkt. No. 109, 10–20010
Dkt. (Bankr. S.D.N.Y.)).) The proof of claim attached
a number of documents, including a copy of the Note,
dated October 30, 2000, payable to Mortgage Factory in
the amount of $145,850, which was signed by Debtor.
(See Order 2; see also A67-A105.) The version of the Note
attached to Claim No. 1–1 bears a specific indorsement
by Mortgage Factory to ABN Amro and no other
indorsements. (Id.; see also A71.) Claim No. 1–1 also
attached the aforementioned assignments, including the
Assignment of Lien, dated October 30, 2000, pursuant
to which Mortgage Factory assigned its rights under
the Note and related liens to ABN Amro, and the
“Assignment of Deed of Trust” by ABN Amro, dated
June 20, 2002, pursuant to which ABN Amro assigned “all
beneficial interest in” the Deed of Trust securing the Note,
“together with the [N]ote,” to MERS, “as nominee for
Washington Mutual Bank, FA.” (See A100-A102; Order
2.) Also attached to Claim No. 1–1 was an “Assignment of
Mortgage,” pursuant to which MERS purported to assign
to Wells Fargo “a certain mortgage” made by Debtor
pertaining to the Note. (See A104-A105.) The Assignment
of Mortgage is dated July 12, 2010, which is three days
before Wells Fargo filed Claim No. 1–1, and is executed on
behalf of MERS “as nominee for Washington Mutual,”
by John Kennerty (“Kennerty”), who is identified only as

an “Assistant Secretary.” (See A105; see also Order 3.) 4

In the underlying Claim Objection, Debtor's counsel
represented without dispute that after reviewing Claim
No. 1–1, she contacted Wells Fargo's then-counsel with
questions regarding Wells Fargo's standing to assert
Claim No. 1–1. (Order 3.) Eventually, on September 23,
2010, Wells Fargo filed another proof of claim, amended

Claim No. 1–2, which was the same as Claim No. 1–1 in
all respects, except that the copy of the Note attached to
Claim No. 1–2 had a second indorsement (in addition to
the specific indorsement from Mortgage Factory to ABN
Amro): a blank indorsement, signed by Margaret A. Bezy,
Vice President, for *581  ABN Amro. (Order 4; compare
A110, with A71.)

Debtor filed a Claim Objection, asserting a number of
reasons as to why Claim No. 1–2 should be disallowed
under 11 U.S.C. § 502 and Fed. R. Bankr. P. 3007. (Order
4; see also A20-A57.) The two arguments relevant to this
appeal are that Wells Fargo lacked standing to assert the
claim because it did not own the loan upon which the claim
was based, yet filed the claim on its own behalf, and that
the blank indorsement that appears in the version of the
Note attached to Claim No. 1–2 was forged to solidify
Wells Fargo's right to enforce the Note. (Order 4–5.)

**3  With discovery ongoing, Debtor moved for
summary judgment under Fed. R. Bankr. P. 7056,
primarily on the grounds that Wells Fargo did not own
the Note and yet had not filed Claim No. 1–2 in a
representative capacity. (Order 5–6; see also A360.) In a
bench ruling on March 1, 2012, memorialized by an Order
dated May 21, 2012, the bankruptcy court granted in part
and denied in part Debtor's summary judgment motion.
(Order 6–7; see also A908-A979.) The motion was granted
to the extent that Claim No. 1–2 sought to assert the
claim in a representative capacity on behalf of Freddie
Mac; the bankruptcy court found, as a matter of law, that
Wells Fargo was “not the servicer of the loan” and, thus,
that Claim No. 1–2 was “not filed in Wells Fargo['s] ...
capacity as servicer or agent for the holder of the Claims
or the underlying [N]ote and [D]eed of [T]rust, including,
without limitation, on behalf of Freddie Mac.” (A428.)
However, the bankruptcy court denied Debtor's motion
for an order declaring that Wells Fargo lacked standing
to assert Claim No. 1–2, finding that Debtor did not
establish, as a matter of law, that Wells Fargo lacked
standing to bring Claim No. 1–2 “as principal and holder
of the Claims, the [N]ote[,] and the [D]eed of [T]rust.”
(Id. (emphasis added).) Rather, the bankruptcy court
concluded that, under Texas law, if Wells Fargo was the
holder of the Note properly indorsed in blank by ABN
Amro, Wells Fargo could personally enforce the Note and
Deed of Trust. (Order 6.) Because discovery on the issue
had not yet been completed, the bankruptcy court further
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scheduled an evidentiary hearing to address the bona fides
of the blank indorsement. (Id. at 7–8.)

After the completion of discovery and an evidentiary
hearing, the bankruptcy court issued a Memorandum of
Decision on Debtor's Objection to Claim of Wells Fargo
Bank, NA, ruling that, on the evidence provided by the
Parties, Wells Fargo did not satisfy its burden to show that
the blank indorsement on the Note attached to Claim No.
1–2 was genuine. (Id. at 29-30.) As a result, on February
9, 2015, the bankruptcy court issued an Order disallowing
and expunging Claim No. 1–1 and Claim No. 1–2. (A564–
A565.)

Wells Fargo filed a Notice of Appeal, appealing the
bankruptcy court's order disallowing and expunging the
proofs of claim. (Notice of Appeal (Dkt No. 1).)

II. Discussion

A. Standard of Review

1. Review of Bankruptcy Court's Order

[1] The Court has jurisdiction to hear this appeal
pursuant to 28 U.S.C. § 158(a). A district court reviews
a bankruptcy court's findings of fact for clear error and
reviews conclusions of law de novo. See In re Bayshore
Wire Prods. Corp., 209 F.3d 100, 103 (2d Cir. 2000) (“Like
the [d]istrict [c]ourt, we review the Bankruptcy Court's
findings of fact for clear error, [and] its conclusions of law
de novo ....” (citation and italics omitted)); In re Enron
Corp., 307 B.R. 372, 378 (S.D.N.Y. 2004) (“A bankruptcy
court's conclusions of law are *582  reviewed de novo and
its findings of fact for clear error.” (italics omitted)).

[2] “A bankruptcy court's decision to grant summary
judgment is reviewed de novo because the existence of
issues of material fact is a question of law.” In re Enron
N. Am. Corp., 312 B.R. 27, 28–29 (S.D.N.Y. 2004) (italics
omitted); see also Baranek v. Baranek, No. 12–CV–5090,
2013 WL 4899862, at *4 (E.D.N.Y. Sept. 11, 2013) (same),
aff'd sub nom. In re Baranek, 579 Fed.Appx. 57 (2d Cir.
2014).

Under the clear error standard, “[t]here is a strong
presumption in favor of a trial court's findings of fact
if supported by substantial evidence,” and a reviewing

court will not upset a factual finding “unless [it is] left
with the definite and firm conviction that a mistake has
been committed.” Travellers Int'l, A.G. v. Trans World
Airlines, Inc., 41 F.3d 1570, 1574 (2d Cir. 1994) (first
alteration in original) (internal quotation marks omitted);
see also Anderson v. City of Bessemer City, 470 U.S. 564,
573, 105 S.Ct. 1504, 84 L.Ed.2d 518 (1985) (“[A] finding
is clearly erroneous when although there is evidence to
support it, the reviewing court on the entire evidence is left
with the definite and firm conviction that a mistake has
been committed.” (internal quotation marks omitted));
Ceraso v. Motiva Enters., LLC, 326 F.3d 303, 316 (2d Cir.
2003) (stating that an appellate court should not overturn
a trial judge's choice “between permissible competing
inferences”). “Where there are two permissible views of
the evidence, the factfinder's choice between them cannot
be clearly erroneous.” Travellers Int'l, 41 F.3d at 1574–
75 (internal quotation marks omitted); see also UFCW
Local One Pension Fund v. Enivel Props., LLC, 791 F.3d
369, 372 (2d Cir. 2015) (same); In re CBI Holding Co.,
Inc., 419 B.R. 553, 563 (S.D.N.Y. 2009) (“In reviewing
findings for clear error, [an appellate court] is not allowed
to second-guess ... the trial court's ... choice between
competing inferences. Even if the appellate court might
have weighed the evidence differently, it may not overturn
findings that are not clearly erroneous.” (alterations in
original) (internal quotation marks omitted)).

2. Summary Judgment Standard

**4  Summary judgment is appropriate where the movant
shows that “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a); see also Psihoyos v. John
Wiley & Sons, Inc., 748 F.3d 120, 123–24 (2d Cir. 2014)

(same). 5  “In determining whether summary judgment
is appropriate,” a court must “construe the facts in the
light most favorable to the non-moving party and ...
resolve all ambiguities and draw all reasonable inferences
against the movant.” Brod v. Omya, Inc., 653 F.3d 156,
164 (2d Cir. 2011) (internal quotation marks omitted);
see also Borough of Upper Saddle River v. Rockland Cty.
Sewer Dist. No. 1, 16 F.Supp.3d 294, 314 (S.D.N.Y. 2014)
(same). Additionally, “[i]t is the movant's burden to show
that no genuine factual dispute exists.” Vt. Teddy Bear
Co. v. 1–800 Beargram Co., 373 F.3d 241, 244 (2d Cir.
2004); see also Aurora Commercial Corp. v. Approved
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Funding Corp., No. 13–CV–230, 2014 WL 1386633, at *2
(S.D.N.Y. Apr. 9, 2014) (same).

“However, when the burden of proof at trial would
fall on the nonmoving party, it ordinarily is sufficient
for the movant to point to a lack of evidence to go
to the trier of fact on an essential element of the
nonmovant's claim,” in which case “the nonmoving party
must come forward with admissible evidence sufficient
to raise a *583  genuine issue of fact for trial in order
to avoid summary judgment.” CILP Assocs., L.P. v.
Pricewaterhouse Coopers LLP, 735 F.3d 114, 123 (2d Cir.
2013) (alteration and internal quotation marks omitted).
Further, “[t]o survive a [summary judgment] motion ..., [a
nonmovant] need[s] to create more than a ‘metaphysical’
possibility that [her] allegations were correct; [s]he need[s]
to ‘come forward with specific facts showing that there
is a genuine issue for trial,’ ” Wrobel v. Cty. of Erie, 692
F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (quoting
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 586–87, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986)),
and “cannot rely on the mere allegations or denials
contained in the pleadings,” Walker v. City of N.Y., No.
11–CV–2941, 2014 WL 1244778, at *5 (S.D.N.Y. Mar.
26, 2014) (internal quotation marks omitted) (citing, inter
alia, Wright v. Goord, 554 F.3d 255, 266 (2d Cir. 2009)).

B. Analysis
Wells Fargo's Statement of Issues Presented on Appeal
lists the following five issues:

1. Whether the Bankruptcy Court improperly sustained
Debtor's objection to Wells Fargo's claim, and based
thereon disallowed and expunged that claim.

2. Whether the Bankruptcy Court erred in concluding
that the Debtor had overcome the presumption of
authenticity that attaches to a signed [i]ndorsement
on commercial paper.

3. Whether the Bankruptcy Court erred in concluding
that Wells Fargo did not have standing to enforce the
Debtor's note because it had not authenticated the
indorsements on the note.

4. Whether the Bankruptcy Court erred in concluding
that Wells Fargo had waived or failed to assert
its claim of equitable estoppel, thus precluding a
finding that the Debtor was estopped from contesting
the enforceability of her note, or Wells Fargo's

entitlement to enforce it as holder and servicer for the
owner.

5. Whether the Bankruptcy Court erred in concluding
that Wells Fargo was not the servicer of Debtor's
note.

(Designation of Record and Statement of Issues Presented
on Appeal (“Statement of Issues”) at unnumbered 1-2
(Dkt. No. 2).) Put more directly, the appeal challenges
the bankruptcy court's ruling as to (1) the authenticity
of the blank indorsement, and (2) whether Wells Fargo
established its standing to assert a claim on behalf of
Freddie Mac as the servicer of Debtor's loan. The Court
will consider each in turn.

1. Indorsement Authenticity

**5  [3] As explained by the bankruptcy court, and not
disputed by Debtor on appeal, under Texas law, a holder
of a note indorsed in blank has standing to enforce the

note. (Order 6–7.) 6  Accordingly, the critical question
before the bankruptcy court was the authenticity of the
blank *584  indorsement on the Note attached to Claim
No. 1–2; if the indorsement is authentic, Wells Fargo
has standing to enforce the Note. The bankruptcy court
first found that Debtor provided sufficient evidence to
overcome the Texas UCC's presumption in favor of the
authenticity of indorsements. (See Order 12–22.) Having
found the presumption defeated, the bankruptcy court
then determined that Wells Fargo did not carry its burden
to establish the authenticity of the indorsement. (Id. at 22–

30.) 7  The factual findings underpinning the bankruptcy
court's ruling on the authenticity issue are reviewed for
clear error, but its application of those facts to draw
its conclusion that Debtor overcame the presumption is
reviewed de novo. See United States v. Aumais, 656 F.3d
147, 154 (2d Cir. 2011) (reviewing district court's findings
of fact for clear error, but reviewing “de novo a district
court's application of the facts to draw conclusions of law,
including a finding of liability” (alteration and internal
quotation marks omitted)).

a. Applicable Law

[4]  [5] Under Texas law, “[t]o recover on a promissory
note, the plaintiff must prove: (1) the existence of the note

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033142824&pubNum=0000999&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033142824&pubNum=0000999&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031922642&pubNum=0000506&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031922642&pubNum=0000506&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031922642&pubNum=0000506&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028320759&pubNum=0000506&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_30
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028320759&pubNum=0000506&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_30
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=0000708&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986115992&pubNum=0000708&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032978774&pubNum=0000999&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032978774&pubNum=0000999&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032978774&pubNum=0000999&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017997345&pubNum=0000506&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_266
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026090364&pubNum=0000506&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_154
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026090364&pubNum=0000506&originatingDoc=I21a326e089c211e6b8b9e1ce282dafae&refType=RP&fi=co_pp_sp_506_154&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_154


In re Carssow-Franklin, 213 F.Supp.3d 577 (2016)

2016 WL 5660325, 90 UCC Rep.Serv.2d 830

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 7

in question; (2) that the party sued signed the note; (3)
that the plaintiff is the owner or the holder of the note;
and (4) that a certain balance is due and owing on the
note.” SMS Fin., Ltd. Liab. Co. v. ABCO Homes, Inc., 167
F.3d 235, 238 (5th Cir. 1999) (emphasis added); see also
Roberts v. Roper, 373 S.W.3d 227, 232 (Tex. App. 2012)
(same). Accordingly, an entity can enforce a note so long
as it is the “holder” of the note, even if it does not own
the note. See Tex. Bus. & Com. Code (“BCC”) § 3.301 (“
‘Person entitled to enforce’ an instrument [includes] the
holder of the instrument ... [and a] person may be a person
entitled to enforce the instrument even though the person
is not the owner of the instrument ....”). A “holder” of
a note includes “the person in possession of a negotiable
instrument that is payable either to bearer or an identified
person that is the person in possession.” BCC § 1.201(b)
(21)(A). A person may become the holder of a note either
at issuance or negotiation. See Johnson v. JPMorgan
Chase Bank, N.A., No. 12–CV–285, 2013 WL 2554415, at
*11 (E D. Tex. June 7, 2013), aff'd, 570 Fed.Appx. 404 (5th
Cir. 2014). When the instrument is payable to an identified
entity, negotiation of the instrument requires transfer of
possession of the instrument and its indorsement by the
holder. BCC § 3.201(b). However, “[i]f an instrument is
payable to bearer, it may be negotiated by transfer of
possession alone.” Id. An instrument bearing a “blank
indorsement” is payable to bearer and, accordingly, may
be transferred by possession *585  alone. BCC § 3.205(b).
Thus, if the blank indorsement that appears on the Note
attached to Claim No. 1–2 is authentic, Wells Fargo is the
holder of an instrument payable to bearer and is entitled
to enforce the Note. See In re Pastran, No. 06–CV–
34728, 2010 WL 2773243, at *3 (N.D. Tex. July 30, 2010)
(“Thus, since AMHS is in possession of a promissory note
indorsed in ‘blank,’ it is, by definition, a ‘holder,’ under [§]
3.201(a) [,] ... assum[ing] that all of the indorsements on
the [n]ote are authentic and authorized.”).

**6  Under Texas law (and the UCC more generally),
indorsements on negotiable instruments are presumed to
be authentic. Specifically:

In an action with respect to an
instrument, the authenticity of, and
authority to make, each signature on
the instrument are admitted unless
specifically denied in the pleadings.
If the validity of a signature is
denied in the pleadings, the burden
of establishing validity is on the

person claiming validity, but the
signature is presumed to be authentic
and authorized ....

BCC § 3.308(a) (emphasis added). The presumption
of authenticity “rests upon the fact that in ordinary
experience forged or unauthorized signatures are very
uncommon, and normally any evidence is within the
control of, or more accessible to, the defendant.” BCC
§ 3.308 cmt. 1. To the extent “that a fact is ‘presumed,’
the trier of fact must find the existence of the fact unless
and until evidence is introduced that supports a finding
of its nonexistence.” BCC § 1.206. Thus, in the context
of indorsements, the bankruptcy court was required to
find the blank indorsement to be authentic “unless and
until evidence [was] introduced that support[ed] a finding
of” inauthenticity. Id. Because the ultimate “burden of
establishing validity [of the indorsement] is on the person
claiming validity,” BCC § 3.308(a), if sufficient evidence
is introduced by Debtor to overcome the presumption,
the burden shifts back to Wells Fargo to establish the
validity of the indorsement “by a preponderance of the
total evidence,” id. cmt. 1; see also In re Pastran, 2010 WL
2773243, at *3 (“[The claimant] is not required to prove
that the indorsements on the [n]ote are valid and authentic
unless and until the [d]ebtor overcomes the presumption
by putting on evidence that supports a finding that the
indorsements on the [n]ote were somehow forged or
unauthorized.”). The showing necessary to overcome the
presumption of authenticity is described in the official
comment as “some sufficient showing.” BCC § 3.308
cmt. 1. The evidence “need not be sufficient to require
a directed verdict, but it must be enough to support the
denial by permitting a finding in the defendant's favor.”
Id.

b. Analysis

[6]  [7] The bankruptcy court's conclusion that Debtor
overcame the presumption of authenticity afforded to
the blank indorsement was based on the following
evidence: (1) that the version of the Note attached to
Wells Fargo's initial Claim No. 1–1 did not contain
the blank indorsement, (Order 15–16), (2) the existence
of the Assignment of Mortgage from MERS to Wells
Fargo, executed by Kennerty, an officer of Wells Fargo,
only three days before Claim No. 1–1 was filed, (id. at
16-17), and (3) testimony by Kennerty of the general
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indorsement and assignment practices of the Wells Fargo
indorsement and assignment teams, which showed “a
general willingness and practice on Wells Fargo's part
to create documentary evidence, after–the-fact, when

enforcing its claims,” *586  (id. at 17-20). 8  Wells Fargo
contends that, despite this evidence, Debtor “produced
no actual proof that the ABN Amro indorsement was
forged.” (Appellant Br. 11.) Rather, according to Wells
Fargo, the bankruptcy court “relied on inferences drawn
from circumstantial evidence, but those inferences were
either not probative, unsupported by the record, or wholly
speculative.” (Id.)

**7  As discussed above, Texas's version of the UCC
required the bankruptcy court to accept the validity of
the blank indorsement on the Note unless Debtor made
“some sufficient showing” that the indorsement is invalid.
BCC § 3.308 & cmt. Debtor's evidence “must be enough
to support the denial [of validity] by permitting a finding
in the defendant's favor.” Id. As the bankruptcy court
concluded, and neither party appears to challenge, the
comment “suggests that the required evidentiary showing
to overcome the presumption is similar to that needed
to defeat a summary judgment motion: the introduction
of sufficient evidence so that a reasonable trier of fact
in the context of the dispute could find in [Debtor's]
favor.” (Order 13–14.) Cf. Romano's Carryout, Inc. v.
P.F. Chang's China Bistro, Inc., 196 Ohio App.3d 648,
964 N.E.2d 1102, 1107 (2011) (explaining that, under
Ohio's identical provision, “[t]o rebut the presumption,
the defendant need not present the quantum of evidence
necessary for the grant of a directed verdict; rather, the
defendant must only present evidence sufficient to permit
the trier of fact to make a finding in the defendant's
favor”); Guardian Bank v. San Jacinto Sav. Ass'n, 593
S.W.2d 860, 862–63 (Tex. App. 1980) (“In the absence
of ... competent summary judgment evidence contesting
[an indorsement's] genuineness, the presumption [under
the Texas Business Code] that the [i]ndorsements are
genuine stands.”); Freeman Check Cashing, Inc. v. State,
97 Misc.2d 819, 412 N.Y.S.2d 963, 964 (Ct. Cl. 1979)
(under identical language in New York's version of the
UCC, overcoming the presumption of validity is not a
question of “substantial evidence” or quantity of evidence,
but rather that of “legal sufficiency”).

Wells Fargo contends that the evidence relied upon by
the bankruptcy court consisted entirely of unjustified
speculation and conclusory allegations that cannot

serve as the competent evidence necessary to overcome
the indorsement's presumption of validity. (See, e.g.,
Appellant Br. 20 (“The Bankruptcy Court's assumption ...
that Kennerty must have forged indorsements is precisely
the sort of speculation that cannot rise to the level
of ‘competent evidence’ that the [blank] indorsement ...
was forged.”); Reply Br. for Appellant Wells Fargo
Bank, N.A. (“Reply Br.”) 2 *587  (Dkt. No. 24)
(“Speculative and conclusory assertions are all that the
Bankruptcy Court and [Debtor] could point to.”).) Wells
Fargo is correct that if Debtor's evidence merely raised
some “metaphysical doubt” as to the validity of the
indorsement, Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586, 106 S.Ct. 1348, 89 L.Ed.2d
538 (1986), Debtor would not have satisfied its burden
and thus would not have overcome the presumption of
validity in § 3.308, see, e.g., In re Connelly, 487 B.R. 230,
244 (Bankr. D. Ariz. 2013) (holding that the plaintiff,
who challenged the authenticity of a deed of trust and
other relevant documents but only “promised to bring
forth additional evidence at a later date,” relied on
“metaphysical doubt [rather] than evidence deserving all
reasonable inference”).

Here, however, Debtor has not relied on mere speculation
and conclusory assertions to overcome the presumption.
Rather, Debtor offered specific evidence from which the
bankruptcy court found that a reasonable juror could
draw the inference that the blank indorsement was not
genuine. Wells Fargo's arguments to the contrary are not
persuasive.

First, Wells Fargo contends that “a difference in copies
[of notes attached to various court filings] is not probative
evidence of forgery.” (Appellant Br. 15.) Although Wells
Fargo is correct that some courts have held that evidence
of differences among notes attached to various court
filings, on its own, and in certain circumstances, does
not constitute a sufficient showing to overcome the
presumption of genuineness, the Court disagrees that
the sequence of events in this case is not in any way
probative evidence of forgery, particularly in conjunction
with the other evidence relied upon by the bankruptcy
court. It is undisputed that Wells Fargo's first proof of
claim, Claim No. 1–1, contained a copy of the Note
containing no blank indorsement. (See A71.) Wells Fargo
does not dispute the bankruptcy court's finding that
Debtor's counsel contacted Wells Fargo's counsel after
reviewing Claim No. 1–1, “with questions regarding Wells
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Fargo's standing to assert the claim.” (Order 3.) Wells
Fargo eventually filed the amended proof of claim, Claim
No. 1–2, which was the exact same as the previous
claim in all respects except that the copy of the Note
attached to the claim contained the blank indorsement.
(Id. at 4.) While certainly not conclusive of forgery, this
sequence of events sufficiently distinguishes the present
case from others in which the later-filed note containing
the relevant indorsement appeared in filings before any
issues were raised with respect to the claimant's standing.
For example, in In re Phillips, 491 B.R. 255 (Bankr. D.
Nev. 2013), relied upon by Wells Fargo, the entity seeking
to enforce a note did not attach a copy of the note or
the relevant allonge to its initial proof of claim, but did
attach the note and allonge to later filings. See id. at 259.
The debtor argued that since the note and allonge were
not produced at filing, and since the proof of claim was
never amended formally, the subsequent appearance of
the allonge later in the proceeding meant that the allonge
was forged at some point in between. Id. at 273. The court
found that the relevant “sequence of events ... d[id] not
constitute a threshold showing of fraud or forgery.” Id.
Of particular note, although the initial proof of claim
did not include the note or allonge, a separate motion to
lift a stay did attach copies of the note and allonge, and
the motion to lift the stay “was filed ... long before [the
debtor] objected to the [p]roof of [c]laim.” Id. Thus, in that
case, the relevant indorsement appeared before doubts
had been raised as to the standing of the entity seeking
to collect. See also *588  In re Stanley, 514 B.R. 27, 40
(Bankr. D. Nev. 2012) (same sequence of events as In re
Phillips).

**8  The Court need not determine, however, whether
the particular sequence of events here is sufficient on its
own to overcome the presumption of genuineness because
the bankruptcy court relied on evidence beyond just the
different versions of the Note, including the Assignment
of Mortgage signed by Kennerty purporting to assign
the Deed of Trust securing Debtor's loan from MERS to
Wells Fargo. (See Order 16–17.) The bankruptcy court
was troubled by the following aspects of the Assignment
of Mortgage: (1) the Assignment of Mortgage authorizing
the assignment from MERS to Wells Fargo was signed by
Kennerty, who was an employee of Wells Fargo; (2) the
earlier assignment of the Deed of Trust by ABN Amro to
MERS assigned the Deed of Trust to MERS “as nominee”
of Washington Mutual (without mention of Washington
Mutual's successors and assigns), an entity that had since

ceased to exist, and so MERS and/or Kennerty were
unauthorized to assign the Deed of Trust to Wells Fargo;
and (3) the Assignment of Mortgage was dated July 12,
2012, just three days before Wells Fargo filed Claim No.
1–1. (Id. at 3, 6 n.7, 16.) To the bankruptcy court, this
assignment was evidence of efforts to improve the record
surrounding Wells Fargo's standing to file a proof of claim
enforcing the Note.

Wells Fargo objects to Debtor's and the bankruptcy
court's reliance on the Assignment of Mortgage. Wells
Fargo stresses that employees of MERS member entities
often sign documents on MERS's behalf and that
there was, therefore, nothing untoward about Kennerty's
execution of the Assignment of Mortgage. (Appellant
Br. 16-17.) Even granting Wells Fargo this point, the
Assignment of Mortgage remains probative evidence of
the possible invalidity of the blank indorsement because
of MERS's apparent lack of authority to assign the
Deed of Trust in light of Washington Mutual's non-
existence and, more importantly, the assignment's timing.
The Assignment of Mortgage was signed July 12, 2010,
just three days before Proof of Claim No. 1–1 was filed.
(See A104-A105; see also A67.) If Wells Fargo already
possessed the Note with a blank indorsement, which
would be sufficient to confer standing to enforce the
Note three days later, what would have necessitated the
Assignment of Mortgage three days before filing the proof
of claim? The decision to execute such an assignment is
even more unusual given the likelihood that MERS lacked
authority to assign a Deed of Trust as nominee for a
defunct entity. Based on the timing of the Assignment of
Mortgage and the lack of authority (as well as Kennerty's
deposition testimony, discussed below), the Court cannot
find that the bankruptcy court's factual finding that the
Assignment of Mortgage “was prepared by Wells Fargo's
then counsel to ‘improve’ the record supporting Wells
Fargo's right to file a secured claim,” (Order 16), was
clearly erroneous.

The situation here is quite similar to that in In re
Tarantola, No. 09–BK–9703, 2010 WL 3022038 (Bankr.
D. Ariz. July 29, 2010). In that case, Deutsche Bank
filed a motion for relief from stay on December 8, 2009,
on the grounds that the debtor was in default and that
Deutsche Bank was the holder of the relevant note secured
by debtor's property. Id. at *1. Deutsche Bank attached
to that filing a note containing no indorsements and no
allonges. Id. at *2. Just under a month later, Deutsche
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Bank filed a new exhibit in support of its motion that
included an allonge that purported to assign the note
from the originator of the loan to Deutsche Bank. Id. at
*2. Finally, at an evidentiary hearing on the *589  issue
of Deutsche Bank's standing, Deutsche Bank introduced
the original note, which now bore two indorsements, the
later-dated indorsement being a blank indorsement. Id.
At the hearing, a Deutsche Bank witness admitted that
the allonge was “created after the [motion was filed] to
‘get the attorneys the information they needed.’ ” Id. at
*3. Addressing whether the blank indorsement provided
Deutsche Bank with standing to seek relief from the
stay, the court chose not to “apply the usual evidentiary
presumptions of validity to the [i]ndorsements” because
the claimant failed to provide a “credible explanation” for
differences between various versions of the relevant note
filed with the court and because Deutsche Bank admitted
that the allonge was created after the fact to improve the
record with respect to its standing. Id. at *4.

**9  The Court acknowledges that the circumstances in
this case are not identical to those in In re Tarantola.
Unlike the allonge in that case, which was created
after the motion for relief from stay was filed, the
Assignment of Mortgage executed by Kennerty was filed
three days before Claim No. 1–1 was filed. However, such
assignment, like the allonge in In re Tarantola, remains
evidence of the fact that Wells Fargo felt compelled
to create a better record regarding its standing, despite
purportedly possessing a note indorsed in blank, which,
under Texas law, provided Wells Fargo standing to

enforce the Note as a holder. 9

Finally, although Kennerty did not expressly testify that
the Assignment of Mortgage was executed to improve
the record with respect to Debtor's loan, the bankruptcy
court did find that his deposition testimony established
that Wells Fargo had a “general willingness and practice ...
to create documentary evidence, after-the-fact, when
enforcing its claims,” (Order 17–18; see also id. at 22
(concluding that, based on Kennerty's testimony, “[it]
is more reasonable to infer ... that ... Wells Fargo was
improving its own position by creating new documents
and indorsements from third parties to itself to ensure
that it could enforce its claims”)), a finding that this
Court does not believe is clearly erroneous. Kennerty
repeatedly testified to a process whereby Wells Fargo's
outside enforcement counsel would inquire of Kennerty
and his “assignment team” whether or not a certain

assignment existed and if it did not the attorney would
draft the assignment and someone, possibly Kennerty,
would sign it. (See, e.g., A1191 (“[I]f the assignment
needed to be created they would have advised the ...
requesting attorney ... that we did not have the assignment
in the collateral file, then they needed to draw up the
appropriate document.”); A1231 (“[I]f there was not an
assignment in there then they would ... advise the attorney
that we did not have it, that they would need to draft the ...
appropriate document.”); A1236 (“[I]f it's something that
was not in the file or it was something that was in the
file, but couldn't be used[,] then they would advise the
requesting attorney to go ahead and draft the actual
document.”); A1238 (“The attorney would ... determine
that an assignment was needed, then they would reach
out to the assignment team to request an assignment for
A to B, [and if] we *590  d[idn't] have it, [we would
tell the attorney], you need to prepare it.”).) Kennerty
also testified to a seemingly similar process with respect
to indorsements. “The request would come in” and the
indorsement team “would check to see if [they] had the
collateral file” and the note and once they located the note
they would “check to see if there was any [i]ndorsement
on the back of the note.” (A1250.) Kennerty did not
specifically recall how the indorsement team would go
about indorsing the note if there was no indorsement, but,
to the best of his recollection, “a stamp was involved but
then it had to be signed.” (A1251.)

**10  The Court agrees with the bankruptcy court
that, while “it is conceivable that all of Wells Fargo's
newly created mortgage assignments and newly created
indorsements were proper ... that interpretation certainly
does not leap out from ... Kennerty's testimony.” (Order
21.) As such, the Court cannot say that it is “left with
the definite and firm conviction that a mistake has been
made,” Travellers, 41 F.3d at 1574 (internal quotation
marks omitted), and thus cannot say that the bankruptcy
court's findings with respect to the testimony were
clearly erroneous. Although on its own this testimony
as to the general practices of We lls Fargo's assignment
and indorsement teams may not have been especially
probative as to whether the blank indorsement on the
Note in particular was forged, the sequencing of the two
claims and the versions of the attached Notes and the
dubious, last-minute Assignment of Mortgage make it
plausible that Wells Fargo's general efforts to “improve
the record” with respect to its various mortgages led to the
forgery of the blank indorsement on the Note.
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Therefore, when the evidence is considered together,
the Court concludes that the bankruptcy court did not
err in finding that Debtor does not rely merely on
speculation or conjecture, and that a reasonable fact-
finder could infer that the blank indorsement was not
genuine, eliminating the indorsement's presumption of
validity. Cf., e.g., Nguyen v. Fed. Nat'l Mortg. Ass'n,
958 F.Supp.2d 781, 788–89 (S.D. Tex. 2013) (holding
that “no genuine fact issue material to determining the
[i]ndorsements' validity arises” based on the debtor's
allegations that the alleged indorsements “appear very
different and contain glaring discrepancies” (internal
quotation marks omitted)); Patrick v. Bank of N.Y.
Mellon, No. 11–CV–1304, 2012 WL 934288, at *12 (D.
Colo. Mar. 1, 2012) (finding that the fact that the debtor
“is ‘suspicious' and ‘has doubts' about” the validity of
a signature is insufficient to overcome presumption of
validity); Nw. Bank Minn. v. Diaz, No. 96–CV–5335, 1998
WL 30677, at *4 (N.D. Ill. Jan. 21, 1998) (concluding
that the debtor did not overcome the presumption of
genuineness where the evidence “consisted of a self-
serving denial that he had signed the Guaranty along
with a far-fetched story about how other unknown or
unnamed individual(s) might have forged his signature”);
In re Bass, 366 N.C. 464,738 S.E.2d 173, 177 (2013)
(the debtor's “bare assertion,” that “We don't know who
had authority” and that “You have to have something
more than a mere stamp” was insufficient to overcome
the presumption in favor of the signature (alteration and

internal quotation marks omitted)). 10  As *591  such, the
evidence shifted the burden to Wells Fargo to establish the
authenticity of the blank indorsement by a preponderance

of the evidence. 11

**11  This is not a finding that Wells Fargo did, in fact,
forge the blank indorsement, or that Wells Fargo has
a general practice of forging indorsements in situations
akin to this one. Rather, the Court has only found that
the bankruptcy court's factual findings with respect to
the blank indorsement are sufficient to overcome the
relatively modest presumption of validity that attaches to
the indorsement. The burden thus shifted to Wells Fargo
to establish, by a preponderance of the evidence, that the
indorsement was genuine. The bankruptcy court found
that Wells Fargo failed to do so. As noted above, Wells
Fargo did not argue in its briefing before this Court that
it made such a showing in the event the presumption
of authenticity was overcome. Accordingly, the Court

affirms the bankruptcy court's ruling that Wells Fargo
lacks standing to file its proof of claim as a holder of the
Note.

2. Servicer Standing

Despite not being a holder of the Note, Wells Fargo argues
that it can still file a proof of claim in a representative
capacity on behalf of Freddie Mac, as a servicer of
Debtor's loan. Ruling from the bench, Judge Drain held
that there was no genuine issue of material fact that
“dispute[s] the proposition that Wells Fargo is not the
servicer of th[e] loan or that it is, in fact, a loan owned
by Freddie Mac, either based on its ownership of the
[N]ote or the ... [D]eed of [T]rust.” (A960.) In support
of this ruling, Judge Drain noted that Wells Fargo did
not sign the relevant claims as Freddie Mac's agent, but
actually named itself as the creditor, and that Wells Fargo
was unable to produce either an “enforceable servicing
agreement or contract between it and Freddie Mac,”
or *592  any evidence of “any record of having any
payments [made] by Wells Fargo to Freddie Mac in
connection with collections on this loan.” (A958-A960.)
Considering Wells Fargo's evidence in support of the
servicing relationship, Judge Drain was not swayed by “a
letter, apparently from Freddie Mac, ... authorizing a loan
modification ... that Wells Fargo ha [d] negotiated,” as
well as “very general testimony by Wells Fargo's 30(b)(6)
witness that there is in fact a loan servicing relationship

between Freddie Mac and Wells Fargo.” (A959–A960.) 12

a. Applicable Law

[8]  [9]  [10] To file a proof of claim, a claimant must
be a real party in interest, which means that the claimant
is “a ‘creditor or the creditor's authorized agent.’ ” In
re Minbatiwalla, 424 B.R. 104, 108 (Bankr. S.D.N.Y.
2010) (quoting Fed. R. Bankr. P. 3001(b)); see also In
re Thalmann, 469 B.R. 677, 683 (Bankr. S.D. Tex. 2012)
(same); In re Simmerman, 463 B.R. 47, 59 (S.D. Ohio 2011)
(same). In other words, “[t]o have an allowed proof of
claim, the claimant must prove an initial fact: that it is the
creditor to whom the debt is owed or, alternatively, that it
is the authorized agent of the creditor.” In re Parrish, 326
B.R. 708, 719 (Bankr. N.D. Ohio 2005). The real party in
interest “with respect to a mortgage proof of claim is the
party entitled to enforce the note and its accompanying
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mortgage.” In re Simmerman, 463 B.R. at 59 (internal
quotation marks omitted); see also In re Hunter, 466 B.R.
439, 448 (Bankr. E.D. Tenn. 2012) (same); In re Wright,
No. 10–3893, 2012 WL 27500, at *2 (Bankr. D. Haw. Jan.
5, 2012) (same), reconsideration denied, 2012 WL 260744
(Bankr. D. Haw. Jan. 27, 2012). Accordingly, Wells Fargo
is a real party in interest with standing to assert the proof
of claim if it is either an entity entitled to enforce the Note
or it is the “authorized agent” of an entity that is entitled
to enforce the Note.

[11] Wells Fargo contends that it was “entitled to file [the]
proof of claim on behalf of Freddie Mac as the servicer of
[Debtor's] loan.” (Appellant Br. 12.) “Mortgage servicers
have been determined to constitute authorized agents with
standing to file proofs of claim or seek stay relief.” In re
Sia, No. 10–41873, 2013 WL 4547312, at *12 (Bankr. D.
N.J. Aug. 27, 2013); see In re Minbatiwalla, 424 B.R. at 109
(same); In re Conde–Dedonato, 391 B.R. 247, 250 (Bankr.
E.D.N.Y. 2008) (“A servicer of a mortgage is ... a creditor
and has standing to file a proof of claim against a debtor
pursuant to its duties as a servicer.”); see also Greer v.
O'Dell, 305 F.3d 1297, 1302 (11th Cir. 2002) (“A servicer
is a party in interest in proceedings involving loans which
it services.”).

b. Analysis

**12  [12] Wells Fargo does not dispute that it failed to
produce any executed agreement governing its servicing
relationship with Freddie Mac or evidence of any
payments made from Wells Fargo to Freddie Mac in its
alleged role as servicer. Rather, Wells Fargo argues that
it was not required to produce any servicing agreement
or remittance reports, (see Appellant Br. 23-24; Reply
Br. 6), and points to a host of other evidence that
it argues establishes that Wells Fargo “was Freddie
Mac's servicer” with respect to Debtor's loan, (see
Appellant Br. 23). In particular, Wells Fargo relies on:
(1) the deposition testimony of Ellen Brust, Wells Fargo's
corporate representative, (see A568-A878); (2) a loan
*593  modification between Wells Fargo and Debtor,

(see A134-A136); (3) a letter purportedly from Freddie
Mac to Wells Fargo that identified Debtor's loan and
approved the loan modification between Wells Fargo and
Debtor, (see A137-A138); and (4) correspondence dated
after Claim No. 1–1 was filed: an email from the address
“web_inquiries @freddiemac.com,” dated July 27, 2010,

stating that Freddie Mac's “records show that Freddie
Mac is the owner of [Debtor's] mortgage,” (see A226), and
an August 18, 2010 letter, in which Wells Fargo informs
Debtor's counsel that “[t]he investor of the loan is Freddie
Mac,” (see A222).

The Court acknowledges that Wells Fargo's evidence is
not overwhelming, and, indeed, its inability to produce
the servicing agreement outlining the exact contours of its
relationship with Freddie Mac with respect to Debtor's
loan is troubling. However, at the summary judgment
stage, Wells Fargo need only proffer “evidence sufficient
to raise a genuine issue of fact for trial in order to
avoid summary judgment.” CILP Assocs., 735 F.3d at 123
(internal quotation marks omitted). The Court finds that,
based on the evidence submitted, Wells Fargo has satisfied
its burden. Wells Fargo has provided some evidence
indicating that it operated in a servicer role with respect
to Debtor's loan, including that Wells Fargo sent Debtor
the “Hello” letter advising Debtor that Wells Fargo would
begin servicing her loan on February 16, 2007, (A286), and
a loan modification agreement subsequently entered into
by Wells Fargo and Debtor, (A134–A136). Moreover, a
reasonable factfinder could conclude that Wells Fargo
serviced the loan for Freddie Mac, based on the letter from
Freddie Mac to Wells Fargo referencing and approving
the loan modification. (See A137-A138.) In that letter,
Freddie Mac lists Debtor as the “Borrower[ ]” of the
loan, and the loan is identified with a “Freddie Mac Loan
[Number]” and a “Servicer Loan [Number].” (A137.)
Therefore, a reasonable factfinder could conclude that
Wells Fargo serviced Debtor's loan for Freddie Mac, and
therefore could determine that Wells Fargo had standing
to file the proof of claim on Freddie Mac's behalf. See, e.g.,
In re Sia, 2013 WL 4547312, at *12; In re Minbatiwalla,
424 B.R. at 109.

Ultimately, Wells Fargo has submitted sufficient evidence
to create a genuine issue of fact as to its authorization
to act on Freddie Mac's behalf in the context of Debtor's
loan. The bankruptcy court's decision granting Debtor's
partial summary judgment motion dismissing Wells
Fargo's claim insofar as it is brought in a representative

capacity on behalf of Freddie Mac is reversed. 13

*594  III. Conclusion
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**13  For the reasons given herein, the judgment of the
Bankruptcy Court is affirmed in part and reversed in part.
The Clerk of the Court is respectfully requested to close
this case.

SO ORDERED.

All Citations

213 F.Supp.3d 577, 2016 WL 5660325, 90 UCC
Rep.Serv.2d 830

Footnotes
1 While October 30, 2000 appears as the date on both the Note and Deed of Trust, a notary acknowledgement indicates

that the Deed of Trust was signed on November 2, 2000, and Debtor testified that she signed the Note on November 2,
2000. (See Br. for Appellee Cynthia Carssow-Franklin (“Appellee Br.”) 22 n.3 (Dkt. No. 22).) The exact date is immaterial
to this Appeal.

2 Citations beginning with the letter “A” are citations to the Appellant's Appendix, filed with its opening brief, at Dkt. No.
19, unless otherwise noted.

3 Debtor has questioned the validity of this assignment. After Wells Fargo filed its initial proof of claim, Debtor's counsel
notified Wells Fargo's counsel that the Assignment of Lien, dated October 30, 2000, “pre-dates the notarized signature
of ... Debtor on the [N]ote and [D]eed of [T]rust by three days.” (Appellee Br. 2.)

4 It is undisputed that when he executed the Assignment of Mortgage, Kennerty was an employee of Wells Fargo and
MERS. (See Order 3 & n.3.)

5 Fed. R. Bankr. P. 7056 makes Fed. R. Civ. P. 56 applicable in bankruptcy cases.

6 The Deed of Trust contains a Texas choice-of-law provision, (A120), and thus the claim objection is governed by Texas
law. Regardless, because the Note and Deed of Trust were signed in Texas and concern property located in Texas,
under New York conflict of law principles, Texas law would govern even in the absence of the choice of law provision.
See, e.g., Cavendish Traders, Ltd. v. Nice Skate Shoes, Ltd., 117 F.Supp.2d 394, 398-99 (S.D.N.Y. 2000) (noting that,
“[u]nder New York conflict of law rules, the law of the jurisdiction having the greatest interest in the litigation will be
applied,” and that “choice of law clauses in contracts and loan documents are generally honored in New York” (internal
quotation marks omitted)).

7 Wells Fargo does not challenge this finding on appeal. Although one of the issues on appeal identified by Wells Fargo is
“[w]hether the Bankruptcy Court erred in concluding that Wells Fargo did not have standing to enforce ... Debtor's note
because it had not authenticated the indorsements on the note,” (Statement of Issues at unnumbered 2), which could
possibly be read as challenging the bankruptcy court's finding with respect to Wells Fargo's burden described above,
Wells Fargo's briefing challenges only the bankruptcy court's decision at step one of the analysis, (see, e.g., Appellant
Br. 2 (stating as the relevant issue “[w]hether the Bankruptcy Court erred in concluding that [Debtor] had rebutted the
presumption of authenticity that attaches to signatures on commercial paper”); Reply Br. for Appellant Wells Fargo Bank,
N.A. 6 (Dkt. No. 24) (“[B]ecause the presumption was unrebutted, [Debtor's] claim that Wells Fargo did not prove the
indorsement's authenticity ... has no relevance to the case.”)); see also In re Residential Capital, LLC, 552 B.R. 50, 62
n.9 (S.D.N.Y. 2015) (noting that issues not included in argument section of appellant's brief are waived).

8 Although Wells Fargo states in its brief that it objected to the admission of the Kennerty deposition and that the bankruptcy
court “never actually admitted it” and should not have admitted it because the testimony “was not relevant to the issue
being tried, and clearly was more prejudicial than it was probative,” (Appellant Br. 16, 20), Wells Fargo does not directly
challenge the use of the testimony in its Statement of Issues Presented on Appeal. Regardless, the testimony was relevant
to the issue of whether the indorsement was authentic. Seeing as he signed the Assignment of Mortgage, Kennerty
obviously had some role with respect to Debtor's loan. He also testified based on personal knowledge as to the practices
of the assignment and indorsement teams at Wells Fargo. The fact that Wells Fargo had assignment and indorsement
teams that, as the bankruptcy court found, would act to improve the record with respect to various notes and deeds of
trust in Wells Fargo's possession, makes the fact that the indorsement at issue here was added after-the-fact to improve
Wells Fargo's standing more probable “than it would be without the evidence.” Fed. R. Evid. 401(a).

9 Also, as with MERS's/Kennerty's lack of authority to assign the Deed of Trust in light of the fact Washington Mutual had
ceased to exist, the In re Tarantola court found that the after-the-fact allonge would have been ineffective to transfer the
note because the party executing it “had no authority to do so.” In re Tarantola, 2010 WL 3022038, at *4. It stands to
reason that a claimant who is willing to execute an unauthorized document to create standing is more likely willing to
forge a blank indorsement to create standing as well.
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10 Though not directly analogous to the situation here, the Court notes that some courts have found that merely a defendant's
denial that he or she signed the document along with alleged differences in signatures was sufficient to overcome the
presumption. See, e.g., Mortgage Lenders Network, USA, Inc. v. Adkins, No. 04–CV–7767, 2007 WL 963212, at *4–
5 (N.D. Ohio Mar. 28, 2007) (noting that signatures are “presumptively valid” but holding that “the burden [to establish
validity] now shifts to [the] [p]laintiff to provide evidence that [the defendant's] signatures are in fact valid,” based on the
defendant's deposition testimony which “repeatedly stated that [someone] ‘forged my name, forged my signature,’ ” and
“detailed the way in which the signatures on the appraisals differ from her bona fide signature” (alterations, italics, and
internal quotation marks omitted)); First Nat'l Bank v. A.A. Blackhurst, 176 W.Va. 472, 345 S.E.2d 567, 572 (1986) (“In
the present case, [the defendant] denied the genuineness of his signature and introduced a financial statement bearing
his signature into evidence. Accordingly, this evidence was substantial enough to remove the presumption in favor of
the bank.”).

11 Moreover, it bears noting that the justifications underpinning the presumption of validity are not particularly apt in situations
like Debtor's. As noted earlier, the official comment to the BCC explains that the presumption is warranted because (1)
“in ordinary experience forged or unauthorized signatures are very uncommon,” and (2) “normally any evidence is within
the control of, or more accessible to, the [party challenging the signature's authenticity].” BCC § 3-308 cmt. 1. In the wake
of the recent foreclosure crisis, and the dubiousness of the common robo-signing practices of various banks and other
foreclosing entities, see, e.g., Matthew Petrozziello, Who Can Enforce? The Murky World of Robo-Signed Mortgages,
67 Rutgers U. L. Rev. 1061, 1068-70 (2015), it may be time to reconsider whether “forged or unauthorized signatures”
remain “very uncommon,” see Eric A. Zacks & Dustin A. Zacks, A Standing Question: Mortgages, Assignments, and
Foreclosure, 40 J. Corp. L. 705, 706 (2015) ( “[I]n the face of an overwhelming volume of foreclosures to be processed,
mortgagees and their assignees often failed to assign the mortgages properly, and, in some instances, committed fraud or
other unauthorized acts in order to correct the assignment paper trail.”). Also, this is not a case where evidence regarding
the validity of the indorsement would be in the control of, or more accessible to, Debtor. One would expect that a large
banking and financial services company would have readily accessible evidence by which it could establish the timing
and validity of the blank indorsement.

12 With respect to the letter, Judge Drain stated that the letterhead “doesn't look like any letterhead I've ever seen
before.” (A959.)

13 The Court notes that Judge Drain's bench ruling observed that, apart from its inability to establish that it was the servicer
of Debtor's loan, Wells Fargo failed to properly file Claim No. 1–2 in a representative capacity. (See A958.) Wells Fargo
concedes that Claim No. 1–2 does not expressly state that the claim is being filed by Wells Fargo on behalf of Freddie
Mac, but argues that a ruling disallowing its claim on that “hyper-technical basis” would be in error because Debtor “would
not be prejudiced by an amendment of Wells Fargo's proof of claim.” (Appellant Br. 12.) As Wells Fargo points out, courts
have the discretion to allow late-filed amendments to proofs of claim in certain circumstances, see, e.g., In re Enron
Corp., 419 F.3d 115, 133 (2d Cir. 2005) (detailing criteria for considering late-amended proofs of claim), including where
the amendment would indicate the filer's representational capacity and identify the true creditor, see In re Unioil, 962
F.2d 988, 992–93 (10th Cir. 1992). Thus, to the extent the argument remains available to Wells Fargo and relevant to
the issue of its standing, Wells Fargo can consider seeking leave to amend Claim No. 1–2.
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