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INTRODUCTION

The Tennessee Bar Association Family Law Letter has not gone out in quite
sometime. I was asked to be the editor for this year and hopefully things
will get back on track. The items covered are of current interest and need
to be read by each and every practitioner. In order for full disclosure, I am
the attorney for the Wife in the Watson case which is discussed below.

 

David E. Caywood, Memphis

STATUTORY ALERT

     Effective January 1, 2010 T.C.A. § 36-4-134 must be complied with
which is as follows:

(a) Every final decree of divorce granted on any fault ground of
divorce and every marital dissolution agreement shall contain a
notice that the decree does not necessarily affect the ability of a
creditor to proceed against a party or a party’s property, even
though the party is not responsible under the terms of the decree for
an account, any debt associated with an account or any debt. The
notice shall also state that it may be in a party’s best interest to
cancel, close or freeze any jointly held accounts.

(b) Failure to include the notice required by subsection (a) shall not
affect the validity of the decree of divorce, legal separation or
annulment.

     It could be argued this does not require the verbiage in a Final Decree
based upon irreconcilable differences but to be on the safe side all Final
Decrees of Divorce should contain the following language:

This Final Decree of Divorce does not necessarily affect the ability of
any creditor to proceed against a party to this action or a party’s
property, even though the party in this action is not responsible
under the terms of this Final Decree of Divorce for an account, any
debt associated with an account or any debt; the Court further finds
that it may be in both parties’ interest to cancel, close or freeze
any jointly held accounts.

     Also, the Marital Dissolution Agreement should contain the following
language:

This Marital Dissolution Agreement does not necessarily affect the
ability of a husband to proceed against either husband’s or wife’s
property, even though husband or wife is not responsible under the
terms of this Marital Dissolution Agreement for an account, any debt
associated with an account or any debt; the parties agree that it
may be in each parties’ best interest to cancel, close or freeze any
jointly held accounts.
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PENDING LITIGATION AFFECTING "JOINT CUSTODY"

      HB 2916 is presently pending before the State Legislature. The “Bill
Summary” is as follows:

            HB 2916 by Bell, Campfield, Hardaway. (SB 2881 by Bunch,
Ketron.)

Child Custody and Support – As introduced, states that a court shall
order equal parenting time unless the court finds by clear and
convincing evidence that a parent is unfit or both parents agree to a
parenting plan that does not provide for equal parenting time. –
Amends TCA Title 36, Chapter 6, Part 1.

Fiscal Summary

Increase State Expenditures – Not significant Increase Local
Expenditures – Not Significant

Bill Summary

Under present law, the court has the widest discretion to order a
custody arrangement that is in the best interest of the child.

Unless the court finds by clear and convincing evidence to the
contrary, there is a presumption that joint custody is in the best
interest of a minor child where the parents have agreed to joint
custody or so agree in open court at a hearing for the purpose of
determining the custody of the minor child. For the purpose of
assisting the court in making a determination whether an award of
joint custody is appropriate, the court may direct that an
investigation be conducted. The burden of proof necessary to modify
an order of joint custody at a subsequent proceeding is by a
preponderance of the evidence.

This bill removes the above provisions regarding joint custody.
Instead, under this bill, at any hearing to determine custody of a
minor child, the court must order that the child get equal time with
each of the child’s parents unless the court finds by clear and
convincing evidence that one or both of the parents are unfit to care
for the child. This bill would not prohibit both fit parents from
voluntarily entering into a parenting plan that does not give the
child equal time with each parent, nor would it prohibit the court
from giving the child less than equal time with a parent that does
not seek equal time with the child. This bill authorizes a court to
direct that an investigation be conducted for the purpose of assisting
the court in making a custody determination when a parent has been
proven to be unfit.

     Jeff Levy, Chairman of the Family Law Section Code Committee sent out
the following email:

Subject: Family Law Section Code Committee - Proposed Legislation
HB2916/SB2881

The version of the shared parenting bill that is gaining traction this
year is HB 2916/SB 2881. This is a far stricter version than has been
proposed in the past. The bill provides that a court SHALL order
equal parenting time unless the court finds by clear and convincing
evidence that a parent is unfit or both parties agree to a parenting
plan that does not provide equal parenting time.

Previous versions have called for a presumption of shared parenting.
In this draconian version, unless a parent is clearly unfit--which is
not often the case, in my experience-- 50:50 must be ordered,
regardless of the child’s best interest regardless of whether the
parents live in different counties or even different states.

Last year, the Code Committee reviewed proposed wording that
would in fact preserve the ability of the court to consider the best
interest of the child first and foremost. Our proposed wording is as
follows:

Section 36-6-101(2)(A)(i) is amended by adding the following
language between the first and second sentences of the subsection:
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The court shall order a custody arrangement which permits both
parents to enjoy the maximum participation possible in the life of
the child consistent with the best interest of the child based on all
relevant factors including, but not limited to, the location of the
residence of the parents, the child’s need for stability and those set
forth in Section 36-6-106 Tennessee Code Annotated.
I would be pleased to answer any questions.

Jeff Levy, Chair 
Family Law Code Committee 
615-627-4677 (office)
615-477-2493 (cell)

     Robin Kimbrough has sent out the following email to numerous members
of the Bar and Judiciary:

Subject: House Bill 2916

You are aware of this proposed legislation. It is set for the Child &
Family Sub Committee on next Tuesday (Feb. 16). I have also
forwarded to you the action alert on this legislation under a separate
email. Thank you for agreeing to act on this matter. Here are some
talking points on the bill:
The bill removes the court’s discretion to decide each case
individually based on the child’s best interest. 
The bill requires the court to order equal custody in every case
unless the parent opposing it can prove it is 
not in the child’s best interest, the “rebuttable presumption”
standard. 
Many lower-income parents will be unable to afford litigation and
will have to accept equal custody even if it is not in the child’s best
interest.

Many victims of domestic abuse will be afraid to litigate and will
have to accept equal custody even if it is not in the child’s best
interest.

Most child mental health experts oppose equal custody in high-
conflict cases as being detrimental to children.

Under our current parenting plan law, all parents go through
mediation. 90% to 95% of couples are able to agree upon an
individualized parenting arrangement. This bill undercuts the efficacy
of the parenting plan law.

5% to 10% of custody cases involve parents who are so angry and
hostile that the children are placed in 
the middle of a war zone. The court needs to have full discretion to
order a parenting arrangement that is best for 
the children in those situations.

Committee Officers
• John DeBerry, Chair
• Kevin Brooks, Vice-Chair (R-Cleveland) 
• Tommie Brown, Secretary (D-Chattanooga)

Members 
• Mike Bell (R-Riceville)
• Stacey Campfleld (R-Knoxville)
• G. A. Hardaway (D-Memphis)
• Sherry Jones (D-Nashville)
• Barrett Rich (R-Somerville)
• Jeanne Richardson (D-Memphis)
• Donna Rowland (R-Murfreesboro)
• Johnny Shaw (D-Bolivar)
• Tern Lynn Weaver (R-Lancaster)

     You need to contact the Committee Members and the Members of your
community to voice your opinion pertaining to this bill. Please note that
there will be joint custody and basically an equal amount of parenting time
unless the evidence is “clear and convincing” that is not in the child or
children’s best interest.
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DISSIPATION AS DETERMINED BY WESTERN SECTION
COURT OF APPEALS

     In the case of Watson v. Watson, No. W2007-02735, filed May 27, 2009,
the Western Section of the Court of Appeals came to an unusual and unique
opinion as to what does and does not constitute dissipation. The Tennessee
Supreme Court recently denied the Wife’s Application for Permission to
Appeal.

     In equitably dividing the marital estate the courts are to consider “the
contribution of each party to the acquisition, preservation, appreciation, or
dissipation of the marital or separate property.” T.C.A. § 36-4-121(c)(5).
(Emphasis added).

     No where in T.C.A. § 36-4-121 is the term “dissipation” specifically
defined. The Court in Ward v. Ward, 2002 WL 31845229 (Tenn. Ct. App.)
went into great detail to set forth the various factors a Court should
consider in dealing with dissipation. Without going into those factors and
giving an analysis as to how the Trial Court, Court of Appeals and finally the
Supreme Court reached their decision, the result is the Court of Appeals
found the following expenditures made by the Husband for his paramour not
to be dissipation under the statute or Ward:

     1. Purchases made by Husband for his paramour at Goldsmith’s, Saks,
Neiman Marcus, Gretta Pari and Boston’s such as a purse, pair of boots,
gold loop earrings, and sterling silver chain, a small portable television, foot
massager, a fleece vest, several cotton sweaters from L.L. Bean, a wool
cardigan, a Timex watch with a heart monitor and a GPS for running, a
Patagonia top and a muffler to wear while running, and a printer for a
digital camera for her birthday.

     2. Camping equipment, sleeping bags and mountain bikes so the two of
them could enjoy the outdoors.

     3. A $7,995.00 piano for the apartment the Husband shared with his
paramour, the paramour playing the piano but the Husband not being able
to play the piano.

     4. Providing a rent free apartment just the two of them shared.

     5. Dining out at some of Memphis’ finest restaurants, Felicia Suzanne’s,
Sleep Out Louie’s, the Arcade, Harry’s Detour, the Madison Grill, Café
Samovar, McEwen’s, Paulette’s, Bryant’s Café Ole, LaTourelle, Grove Grill,
Ruth’s Chris Steak House, Ronnie Grisanti’s, Café Society, and Erling
Jensen’s.

     6. Trips to Florida, St. Louis, Missouri, Washington DC, Colorado,
Montana, Wyoming, San Antonio, Texas, Dayton, Ohio and the Virgin Islands.

     7. When the couple traveled to Washington DC they stayed at the
Willard Hotel and while in St. Louis they stayed at the Ritz Carlton Hotel.

     8. When they were in Florida they stayed at tony Seaside resort for a
week.

     9. While in Wyoming they stayed at the Rusty Parrot Hotel and while in
Colorado they stayed at the Silver Tree Lodge and ate at the Crystal Palace.

     10. Payments to a psychologist for grief counseling which resulted from
Husband’s breakup with a prior paramour.

     The Trial Court, the Court of Appeals and the Supreme Court held this
did not constitute dissipation and therefore did not take those expenses into
consideration when distributing the marital property.

     The Court of Appeals when addressing the “benefactor” factor in Ward
ruled as follows:

The trial court determined that Wife indirectly benefitted from
Husband’s expenditures because much of them were for a
combination of personal and business purposes, thus enabling
Husband to provide Wife temporary support while the parties were
separated. (Page 6)

     This appears to mean that Husband, if he was able to earn income in
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part because of the presence of the paramour at these events, this did not
constitute dissipation.
      The Court then turned to the “proximity of the expenditure” provision
and ruled as follows:

     The trial court found that the majority of the expenditures
occurred after the marriage was irretrievably broken, concluding that
this Ward factor also weighed against finding dissipation. (Page 7)

     This appears to mean that if pre-divorce, a spouse takes up with
someone else and lives with them, any expenditures spent on the third
party are irrelevant and do not constitute dissipation because the marriage
is already “irretrievably broken.” Hopefully the next opinion on this matter
will explain how assets acquired up until the date of the divorce are marital
and must be divided, but assets wasted during the marriage, but after it is
“irretrievably broken” can not be considered.

As it relates to the “amount” issue in Ward the Court of Appeals
held:

The trial court reiterated that it gave little weight to Wife’s
evidence of dissipation and observed that the $25,000.00 that
Husband testified he spent on Ms. Anderson was small in relation to
the pattern of Husband’s expenditures did not constitute dissipation.
(Page 7)

The question left undecided is what is the threshold amount to be
“not small”?

In deciding the “typicality” aspect of Ward the Court of Appeals
held:

Explicitly applying the Ward factors, the trial court
determined that Husband’s expenditures were discretionary
spending, not dissipation. After carefully reviewing the record
on appeal, and giving appropriate deference to the trial
court’s determinations on the parties’ credibility, we find
that the evidence supports “the trial court’s fact and
credibility driven decision on the dissipation issue.”

     The question left unanswered is under what set of facts would any
expenditure on a paramour not be a “discretionary” expense? Under some
set of circumstance a spouse could claim every expense for a paramour was
mandatory.

     It would appear from the above the following is now the law in the State
of Tennessee as it relates to dissipation:

1. If the spouse takes the paramour along with him/her when he/she
conducts business this is not dissipation.

2. Dissipation does not include expenditures on the paramour for
clothing, trips, and other items of personalty.

3. There can be no dissipation after the beginning of the relationship
with a paramour.

4. $25,000.00 is not significant enough to constitute dissipation.

5. If the expenditures set forth above are “typical”, that does not
amount to dissipation.

6. If the spending by the spouse or the paramour was discretionary,
that is not dissipation.

     Now that the Judicial System, from top to bottom, has made it very
clear what is not dissipation, it is hoped the Courts will now make clear
what is dissipation. Although it appears not much is left to declare as
dissipation.

NEW GUARDIAN AD LITEM RULE 40A

     On May 1, 2009 the Tennessee Supreme Court placed into effect Rule



40A pertaining to the Appointment of Guardians Ad Litem in Custody
Proceedings. This is a provisional Rule which extends through April 30, 2010.
There is a bit of history about this rule.

     In certain jurisdictions in this State it was contended that Guardians Ad
Litem were being used excessively and their role had come to be such a
significant force there was an appearance the Judges were simply rubber
stamping the Guardians Ad Litem opinions. Guardians Ad Litem were being
appointed routinely. Rule 40A specifically states “Courts should not routinely
appoint Guardians Ad Litem in custody proceedings” and specifically states
that “Guardians Ad Litem shall be exercised sparingly.”

     In addition, in some jurisdictions, the orders appointing the Guardians Ad
Litem allowed the Guardians Ad Litem to testify as an expert and
participate in the Court proceedings as if they were an attorney. New Rule
40A Section 9(4) is as follows:

Attend all legal proceedings in the case, but a guardian ad litem may
not take any action that may be taken only by an attorney
representing a party, including making opening and closing
statements, examining witnesses in court, and engaging in formal
discovery pursuant to the Tennessee Rules of Civil Procedure.

This is a dramatic departure from the role Guardians Ad Litem have played
in many cases in the past.

     In addition, Rule 40A now requires that “the person appointed shall
possess the knowledge, skill, experience, training, or education that enables
the Guardian Ad Litem to conduct a thorough and impartial investigation
and effectively represent the best interests of the child.” This language
raises the bar as to who can be properly appointed as a Guardian Ad Litem.
As it relates to having knowledge, skill, experience, training, or education
does this mean the Guardian Ad Litem should have children, should have a
degree in child psychology, participated in child rearing courses, or what?
The question now is “Does every attorney who is appointed a Guardian Ad
Litem meet those qualifications”?

     The role of the Guardian Ad Litem is not to be confused with the role of
an Attorney Ad Litem. In addition, Rule 40A specifically states the Guardian
Ad Litem does not serve as a special master for the court nor does the
Guardian Ad Litem perform any other “adjudicative responsibilities.”

     Section 9 of Rule 40A must be studied carefully as it defines with
substantial precision the role and participation the Guardian Ad Litem can
have in the proceeding. Although Rule 40A has not be in existence long
enough for there to be any Appellate decisions interpreting it, several issues
have arisen that will probably be litigated in the not too distant future.

     In one instance, the Guardian Ad Litem attended the deposition of an
expert and examined the expert. When it was objected to by one of the
parent’s attorneys, the Guardian Ad Litem stated that since this
examination was not being done in a Court Room it was not covered by Rule
40A. The problem with the Guardians Ad Litem position is that at that time
the parties were “engaging in formal discovery pursuant to the Tennessee
Rules of Civil Procedure” which is not allowed under Rule 40A.

     Another attorney took the position rule 40A was advisory only and the
Trial Court was at liberty to proceed without heeding the mandates of Rule
40A. The Trial Judge summarily ruled against the attorney on that issue.

     Another looming issue is to what extent is a Guardian Ad Litem’s file
protected from discovery by the parties. Since the Guardian Ad Litem is not
an Attorney Ad Litem, there can be no attorney-client privilege. In addition,
since the Guardian Ad Litem may testify at the trial as it relates to their
investigation, is everything in their file open to the discovery process? Is the
Guardian Ad Litem different from any other witness as defined by Rule 40A?

     Section 12 of Rule 40A specifically states that the Rule will be in effect
from May 1, 2009 through April 30, 2010. In Section 12 the Supreme Court
solicited comments regarding the “operation, effect, and efficacy of this
rule.” Any comments or suggestions should be directed to the Clerk of
Supreme Court of Tennessee:

Michael W. Catalano



401 7th Avenue North
Nashville, Tennessee 37219-1407
Telephone Number (615) 741-2681

SNODGRASS

     In a four to one decision that surprised some, the Supreme Court in
Snodgrass v. Snodgrass, E2007-00576-SC-R11-CV, ruled the entire amount by
which 401(k)’s increased in value during the time of the marriage
constituted part of the marital estate. For example, if at the time of the
marriage one spouse had $100,000.00 in a 401(k) and at the termination of
the marriage there was $300,000.00 in the 401(k), $200,000.00 constituted
marital property. The facts under this scenario assume $75,000.00 was
contributed by the spouse during the marriage and $25,000.00 was the
combined increase in value of the original $100,000.00 and the increase in
value of the $75,000.00 contributed during the marriage. The surprising part
is that the Court could have considered the internal rate of return for the
entire 401(k) during the term of the marriage, applied that internal rate of
return to the original $100,000.00 and determined the amount of the
increase in the original $100,000.00. The Court did not take that approach
and relied upon: T.C.A. § 36-4-121(b)(1)(A) and (B)

“Marital property” means all real and personal property, both
tangible and intangible, acquired by either or both spouses during
the course of the marriage up to the date of the final divorce
hearing and owned by either or both spouses as of the date of filing
of a complaint for divorce . . . [and] (B) . . . includes [1] income
from, and any increase in value during the marriage of, property
determined to be separate property in accordance with subdivision
(b)(2) if each party substantially contributed to its preservation and
appreciation, and [2] the value of vested and unvested pension,
vested and unvested stock option rights, retirement or other fringe
benefit rights relating to employment that accrued during the
period of the marriage.

     The driving force behind the Court’s 4 to 1 decision was the verbiage
“that accrued during the period of the marriage.” No distinction was made
between accruements on the separate property portion and the marital
property portion. The Court further held that portion of T.C.A. § 36-4-
121(b)(1)(B) which requires each party to substantially contribute to the
separate property’s preservation and appreciation was not a requirement for
increase to be marital.

     Federal law prohibits an employee from possessing more than one 401(k)
account per employer. As the Supreme Court points out “an employee may
not, for example, open a new account at the time of marriage in order to
segregate pre- and post- marital contributions and gains.”

     One interesting question that could arise is when a spouse worked for a
prior employer before the marriage, terminated the employment
relationship before the marriage and still maintains a 401(k) account with
the ex-employer, does the increase in that 401(k) account become marital
property since it “accrued during the period of the marriage?” According to
Snodgrass this increase would be marital property, even though the receiving
spouse was not even on the scene when the original amounts were
contributed to the old 401(k) nor had anything to do with the increase of
the value of the old 401(k) post marriage.

     Another interesting scenario is what would occur if the employee in
Snodgrass terminated his employment during the term of the marriage?
Would the accruements to the separate property revert back to being
separate accruements or would they continue to be marital accruements as
long as the parties were married? It would make sense the accruements to
the pre-marital portion would revert to being separate property as the
spouse was no longer employed by the company.

     Justice Wade dissented on this issue. For his rationale Justice Wade
relies heavily on the Supreme Court’s prior decisions in Cohen v. Cohen, 937
S.W.2d 823 (Tenn. 1996) and Langschmidt v. Langschmidt, 81 S.W.3d 741
(Tenn. 2002). In an extremely succinct statement of his position Justice
Wade opined as follows:



The principal espoused by Langschmidt and Cohen is that
contributions to a retirement account qualify as marital property if
made as a form of deferred compensation during the marriage, but
they do not qualify as marital property if made prior to the time of
marriage. Because the premarital contributions – as benefits accruing
before the marriage – should be separate property, any increase in
value attributable to those contributions should also be treated as
separate property.

     If Justice Wade’s dissent is to become the law, there will have to be an
amendment made by the Legislature to specifically exclude from marital
property increases in separate property in retirement plans during the
marriage.

IS IT NON-BINDING ARBITRATION OR MEDIATION UNDER
TENNESSEE SUPREME COURT RULE 31 OR IS IT
ARBITRATION UNDER THE UNIFORM ARBITRATION ACT,
T.C.A. SECTION 29-5-301-320?

    There are two interesting cases bearing upon this issue, both coming out
of Shelby County, Pugh’s Lawn Landscape Company, Inc. v. Jaycon
Development Corporation, W2008-013366-COA-R3-CV and Elizabeth Sams
Tuetken v. Lance Edward Tuetken, W2008-00274-COA-R3-CV. In both cases
Applications for Permission to Appeal were applied for and both Applications
granted. As of this date there has been no Tennessee Supreme Court
decision.

     In Pugh the parties appeared to agree the matter was arbitrated
pursuant the Uniform Arbitration Act. The Arbitrator rendered a decision
and one of the parties was dissatisfied. That party contended the method
chosen by the parties was not binding arbitration, but the Appellate Court
disagreed. The question then became upon what basis could the trial court
vacate an arbitrator’s award, those circumstances being as follows:

(1) The award was procured by corruption, fraud or other undue
means;
(2) There was evident partiality by an arbitrator appointed as a
neutral or corruption in any of the arbitrators or misconduct
prejudicing the rights of any party;
(3) The arbitrators exceeded their powers;
(4) The arbitrators refused to postpone the hearing upon sufficient
cause being shown therefor or refused to hear evidence material to
the controversy or otherwise so conducted the hearing, contrary to
the provisions of § 29-5-306, as to prejudice substantially the rights
of a party; or
(5) There was no arbitration agreement and the issue was not
adversely determined in proceedings under § 29-5-303 and the party
did not participate in the arbitration hearing without raising the
objection.

     Also, the issue was raised as to what circumstances would allow a trail
court to modify or correct the Arbitrator’s award, those being as follows
under that statute:

(1) There was an evident miscalculation of figures or an evident
mistake in the description of any person, thing or property referred
to in the award;
(2) The arbitrators have awarded upon a matter not submitted to
them and the award may be corrected without affecting the merits
of the decision upon the issues submitted; or 
(3) The award is imperfect in a matter of form, not affecting the
merits of the controversy.

     The Appellant attempted to go outside of the statute in determining the
standard by which Judicial review could take place. The Pugh Court held the
Arbitrator’s decision is “statutorily limited and any judicial review must be
conducted within those limits.” The Court then went on to hold that the
Court may vacate or modify an arbitration award only pursuant to T.C.A. §
29-5-313 and § 29-5-314.

     In Tuetken’s, a Permanent Parenting Plan designated an attorney to be



the “Parenting Arbitrator.” No place in the Permanent Parenting Plan was
there any reference to Rule 31 or the Uniform Arbitration Act. The issue
before the Court was whether or not the decision of the “Parenting
Arbitrator” was non-binding arbitration or mediation pursuant to Rule 31 or
an arbitration pursuant to the Uniform Arbitration Act.

     Tuetken specifically set forth the proposition that binding arbitration is
not included in Rule 31, only non-binding arbitration is provided for. The
Court relied upon Team Design v. Gottlieb, 104 S.W.3d 512, 591 (Tenn. Ct.
App. 2002) in deciding the decision of the “Parenting Arbitrator” was in fact
only a decision of a mediator and, therefore, not binding on the Court. The
Gottlieb Court explained that in order for a person to agree to binding
arbitration under the Uniform Arbitration Act they must waive their
“fundamental right of access to the courts”, those rights being:

(1) That they have a right to insist that the Tenn. S.Ct. R. 31
proceeding be non-binding;
(2) That they have a right to a judicial remedy if the Tenn. S.Ct. R.
31 proceeding is unsuccessful;
(3) That they may reject the outcome of a non-binding Tenn. S.Ct.
R. 31 proceeding without fear of reprisal;
(4) That they understand that by agreeing to make the outcome of
the proceeding final and binding they are waiving their right to have
their dispute adjudicated by a court and that they are limiting their
right to have the outcome of the proceeding reviewed by a court; 
(5) That they have consulted with their lawyers in making the
decision whether or not to waive the right of access to the courts or
their rights under Tenn. S.Ct. R. 31 and that their lawyers have fully
advised them of the advantages and disadvantages of waiving their
rights; and
(6) That they voluntarily and personally waive their rights.

     In order for there to be true binding arbitration in domestic relations
matters, the attorneys must obtain a written waiver as to the Gottlieb
requirements and specifically state that the arbitration is being performed
pursuant to the Uniform Arbitration Act and not Tennessee Supreme Court
Rule 40A.

     The main right that is given up by parties to binding arbitration is the
limited scope of review afforded the Trial Court. This is a consideration
which the practitioner considers in deciding whether or not to seek an
arbitration clause. The decision as to who to pick to be the Arbitrator is a
critical one. The goal should be select an Arbitrator who is at least equal to
the Jurist who would otherwise be hearing the matter.
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