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This is the second appeal stemming from Stanley Finney’s prisoner disciplinary proceeding. 

Finney filed a petition seeking a common law writ of certiorari after he was  disciplined for

a violation of prison rules.  Respondents, the Tennessee Department of Correction and its

Commissioner (collectively “TDOC”) did not oppose the writ.  The trial court granted the

writ and TDOC filed a motion for judgment “on the record.”  The trial court granted the

motion and dismissed Finney’s claim.  Finney appealed.  In that first appeal, this Court

vacated the order of  dismissal and remanded for further proceedings.   On remand, the trial1

court summarily granted Finney another disciplinary hearing.  TDOC appeals.  We vacate

the judgment entered on remand and return the case to the trial court for further proceedings. 
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and JOHN W. MCCLARTY, JJ., joined.
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Department of Correction; Commissioner George M. Little; Jim Worthington, Warden,

Brushy Mountain Prison; Sgt. Larry Ward, Disciplinary Board Chairman. 

Stanley Finney, Mountain City, Tennessee, appellee, pro se.   

See Finney v. Tenn. Dept. of Correction, et al., No. E2009-01111-COA-R3-CV, 2010 WL 1780068 1

(Tenn. Ct. App. E.S., filed May 4, 2010).  For ease of reference, we refer to the first appeal as “Finney I.” 



OPINION

I.

The underlying facts of this matter are fully set out in our opinion in Finney I.  We

briefly summarize them here.    

In his petition for common law writ of certiorari, Finney alleged that, while

incarcerated, he was illegally disciplined.  Specifically, he was accused by a prison guard of

displaying a gang sign, i.e., holding up three fingers in the air.  He was brought before the

disciplinary board for “security threat group activity.”  At this hearing, Finney told the

disciplinary board that he was not making a gang sign, but rather directing a “peace” symbol

at another inmate.  

Finney attached to his petition the disciplinary report.  It charges that as he entered the

“chow hall,” Lt. Caldwell observed him flashing gang signs.  Lt. Caldwell reported that when

confronted, Finney told him he would not do it anymore.  Lt. Caldwell deemed Finney’s

statement as an admission and charged him with participation in security threat group

activity.  Finney also attached to his petition his appeal sheet reflecting his denial of the

charge, and an “inmate witness request” form, wherein he listed Perley Winkler as a witness

and stated that Winkler would testify that Finney was “throwing me a peace sign when he

was coming through the chow line.”  Finney also filed the requisite inmate affidavit.

Finney further alleged that, on the day before the hearing, his inmate advisor

submitted a witness request form on his behalf as required by TDOC policy, but the hearing

officer gave it back to his advisor, stating “we’ll see what the Lieutenant has to say

tomorrow.”  Finney alleged that at the hearing on the following day, he asked that his witness

be allowed to testify, but the board refused, stating they could read the expected testimony

from the form.  According to Finney, the board members read the form and handed it back

to him without noting it was submitted.  The board convicted Finney of the infraction. 

Finney’s subsequent appeals – first to the warden and then to the Commissioner, were

denied.  Finney received  a $5 fine and lost 16 sentence reduction credits for the infraction. 

In response to Finney’s petition in the trial court, TDOC filed a notice stating that it

did not oppose the granting of a writ of certiorari.  The trial court granted the writ and a

certified copy of the administrative record of the disciplinary proceedings was filed. 

Thereafter, TDOC filed a “motion for judgment on the record” in which it addressed the

substance of Finney’s claims in light of the record.  TDOC asserted that because Finney had

shown no illegality or arbitrary action in the disciplinary proceedings, he was not entitled to

relief by way of the writ of certiorari.  TDOC moved for judgment in its favor and dismissal
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of the petition.  On review of the record, the trial court granted TDOC’s motion and

dismissed the action. On appeal, this Court held that, “taking [Finney’s] allegations as true,

TDOC policy was violated and the Trial Court erred in granting judgment for [TDOC] and

failed to properly evaluate [Finney’s] allegations in the context of a Rule 12 motion.” We

thus vacated the order of dismissal and remanded for further proceedings.  

On remand, the trial court granted Finney a new disciplinary hearing “consistent with

the rules of such hearings, TDOC policy, uniform disciplinary procedures, and consistent

with the dictates of [Finney I].”  TDOC filed a timely notice of appeal.  Finney, who

continues to proceed pro se, has not filed a responsive brief.  

II.

TDOC raises a single issue for our consideration that we restate as follows:  

The trial court erroneously interpreted the decision in Finney I

to mean that on the trial court’s review of a petition for common

law writ of certiorari, the allegations of the petition must always

be accepted as true.

III.

We have previously addressed the familiar standard for review of a petition for a

common law writ of certiorari:  

The common-law writ of certiorari serves as the proper

procedural vehicle through which prisoners may seek review of

decisions by prison disciplinary boards, parole eligibility review

boards, and other similar administrative tribunals. The issuance

of a writ of common-law certiorari is not an adjudication of

anything. Instead, it is “simply an order to the lower tribunal to

file the complete record of its proceedings so the trial court can

determine whether the petitioner is entitled to relief.” “Review

under a writ of certiorari is limited to whether the inferior board

or tribunal exceeded its jurisdiction or acted illegally, arbitrarily,

or fraudulently.” “The reviewing court is not empowered ‘to

inquire into the intrinsic correctness of the board’s decision.’ ”

Our Supreme Court has held that a common-law writ of

certiorari may be used to remedy: “(1) fundamentally illegal

rulings; (2) proceedings inconsistent with essential legal
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requirements; (3) proceedings that effectively deny a party his

or her day in court; (4) decisions beyond the lower tribunal’s

authority; and (5) plain and palpable abuses of discretion.”  The

reviewing court does not weigh the evidence, but must uphold

the lower tribunal’s decision if the lower tribunal “acted within

its jurisdiction, did not act illegally or arbitrarily or fraudulently,

and if there is any material evidence to support the [tribunal’s]

findings.”A board’s determination is arbitrary and void if it is

unsupported by any material evidence.  Whether there existed

material evidence to support the board’s decision is a question

of law which should be determined by the reviewing court based

on the evidence submitted. 

This Court must review a trial court’s conclusions of matters of

law de novo with no presumption of correctness. Because our

review of the board’s determination “is no broader or more

comprehensive than that of the trial court with respect to

evidence presented before the [b]oard[,]” this Court “will not

‘inquire into the intrinsic correctness of the [b]oard’s decision,’

but will uphold the decision if it was reached lawfully and in a

constitutional manner.”

Himes v. Tenn. Dep’t of Corr., No. M2011-02546-COA-R3-CV, 2012 WL 7170480 at *2-3

(Tenn. Ct. App. M.S. filed Dec. 6, 2012)(citing Schaffer v. Tenn. Dep’t of Corr., No.

M2010-01742-COA-R3-CV, 2011 WL 1842971 at *1-2 (Tenn. Ct. App. M.S., filed May 12,

2011))(internal citations omitted).  

IV.

TDOC contends that the trial court on remand erred in granting Finney relief on his

petition and by ordering that he receive a new disciplinary hearing. TDOC frames its

argument as follows: 

The [trial] court interpreted the Court of Appeals’ decision [in

Finney I] to mean that a petitioner’s allegations in a petition for

common law writ of certiorari must always be accepted as true. 

This is not what the Court of Appeals held and this is not the

proper way to adjudicate a petition for common law writ of

certiorari. 
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TDOC concludes that “the [trial] court should have reviewed the parties’ briefs on remand

and issued a ruling based upon the prison administrative record . . . and any additional

evidence presented and accepted pursuant to Tenn. Code Ann. § 27-9-111(b)[(Supp.

2012)].”   In short, we agree.  2

As we noted in Finney I, the trial court granted judgment in favor of TDOC and

dismissed Finney’s petition.  In support of its ruling, the court found as follows:      

Based on the entire record in this matter, the Court finds that the

motion for judgment on the record should be granted for the

following reasons:  The disciplinary board relied on sufficient

evidence, the testimony of the reporting official, to convict

petitioner of participation in security threat group activity.  The

board did not deviate from TDOC policy by failing to call a

witness the petitioner requested because no Inmate Witness

Request form appears in the record and there is no indication in

the record that the petitioner submitted the Inmate Witness

Request form to the hearing officer.  Additionally, because there

is no indication in the record that the petitioner submitted a

written witness statement during the hearing, the petitioner’s

argument that he was prejudiced in his appeals must fail.

In its order on remand, the trial court stated, in relevant part, as follows:  

In [Finney I,] the Petitioner appealed for and was granted a Writ

of Certiorari to this Court.  This Court  heard the matter on the

transcript records and found that the Petitioner did display the

gang sign.  The Petitioner appealed.  The Court of Appeals

vacated the trial Court’s Order because the factual allegations of

the Petitioner must be taken as true.  T.R.C.P. 12.  Accordingly,

the trial Court’s decision was vacated and the cause was

remanded for further proceedings.

Accordingly, the Court orders that the Petitioner have another

disciplinary  hearing consistent with the rules of such hearings,

The statute provides that a hearing on a writ of certiorari “shall be on the proof introduced before2

the board or commission contained in the transcript, and upon such other evidence as either party may desire
to introduce.”
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TDOC policy, uniform disciplinary procedures, and consistent

with the dictates of [Finney I].  

In Finney I, this Court held that, “taking [Finney’s] allegations as true, TDOC policy

was violated and the Trial Court erred in granting judgment for [TDOC] and failed to

properly evaluate [Finney’s] allegations in the context of a Rule 12 motion.” As we stated

in Timmins v. Lindsey, 310 S.W.3d 834, 838 (Tenn. Ct. App. 2009),

[w]hen a motion for judgment on the pleadings is made by the

defendant, it is in effect a motion to dismiss for failure to state

a claim upon which relief can be granted.  Such a motion admits3

the truth of all relevant and material averments in the complaint

but asserts that such facts cannot constitute a cause of action.  In

considering whether to dismiss a complaint for failure to state

a claim upon which relief can be granted, the court must accept

as true “all well-pleaded facts and all reasonable inferences

drawn therefrom” alleged by the party opposing the motion.   

Id.  (Internal citations omitted; emphasis and footnote added.)   In the context of a Tenn. R.

Civ. P. 12.02(6) motion, Finney’s allegations that his disciplinary hearing involved

significant procedural irregularities that substantially prejudiced the outcome of the hearing

must be accepted as the truth, and, so taken, state a cause of action under a common law writ

of certiorari.  It follows that the petition was not subject to dismissal on a Tenn. R. Civ. P. 

12.02(6) motion.  This is because a Rule 12.02(6) motion only “challenges the legal

sufficiency of the complaint, not the strength of the plaintiff’s proof, and, therefore, matters

outside the pleadings should not be considered in deciding whether to grant the motion.” 

Trau-Med of Am., Inc. v. Allstate Ins. Co., 71 S.W.3d 691, 696 (Tenn. 2002).  

In Finney I, we were addressing a very narrow issue. We were trying to make clear

the approach to be taken when a court is considering a pure rule 12 motion – that is, one that

attacks the allegations of the complaint as failing to make out a cause of action. As noted,

we began our review by construing TDOC’s “motion for judgment on the record” as a pure

Tenn. R. Civ. P. 12. motion for judgment on the pleadings.  Our construction was wrong. 

TDOC’s motion actually sought judgment in its favor and a dismissal of the petition based

on its argument that a review of the full record failed to show any illegality or arbitrariness

in the challenged disciplinary proceedings.   In particular, TDOC asserted that the record

failed to show that Finney ever completed and submitted the required witness request form

or that he submitted a written witness statement during the hearing.  In this manner, TDOC

See Tenn. R. Civ. P. 12.02(6).  3
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sought dismissal of the petition on its merits based on the record; it did not argue that the

petition failed to state a cause of action for relief via a writ of certiorari.  By some in artfully-

drawn language in Finney I, we apparently have led the trial court to the conclusion that its

evaluation of the petition in view of the entire record was pre-judged in Finney’s favor.  To

the extent that this is the case, it was not our intention.  We conclude that the trial court is

entitled to the opportunity to examine the whole record, together with any additional proof

submitted by the parties, if any; render a judgment on the merits of the petition; and dispose

of the case accordingly.  “Courts have limited the introduction of additional evidence to the

question of whether the Board exceeded its jurisdiction or acted illegally, arbitrarily or

capriciously.”  See Hemontolor v. Wilson County Bd. of Zoning Appeals, 883 S.W.2d 613,

618 (Tenn. Ct. App. 1994).     

 

In summary, on reading the trial court’s order, we agree with TDOC’s contention that

the trial court mistakenly – but understandably – construed our opinion of Finney I to mean

that the factual allegations in a petition for writ of certiorari, for all intents and purposes,

must always be taken as true.  As should be readily evident from our discussion herein, this

is not the case.   

Based on the foregoing, we conclude that the trial court erred on remand by summarily

granting Finney relief on his petition.  We remand to allow the trial court the opportunity to

enter a judgment addressing the substance of Finney’s claims based on its evaluation of the

complete record. As we have noted, the trial court’s scope of review under the writ of

certiorari “does not involve an inquiry into the intrinsic correctness of the decision reached

by the tribunal below, but only the manner in which the decision was reached.”  Keen v.

Tenn. Dep’t of Corr., M2007-00632-COA-R3-CV, 2008 WL 539059 at *7 (Tenn. Ct. App.

M.S., filed Feb. 25, 2008)(citing Hall v. McLesky, 83 S.W.3d 752, 757 (Tenn. Ct. App.

2001)).  If further evidence – in addition to the record brought up to the trial court by the writ

– is appropriate under Tenn. Code Ann. § 27-9-111(b) and the case law, the trial court will

hear and consider it.

V. 

The judgment of the trial court is hereby vacated, and this case is remanded to the

court below for further proceedings in accordance with this opinion. Costs on appeal are

taxed to Stanley Finney.  

__________________________________________

CHARLES D. SUSANO, JR., PRESIDING JUDGE
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