
Trucking v. Driving – Avoidable Preferential Transfers? (with answers) 

Trucking Inc. (“Trucking”) offered its commercial-sized trucks for rent. It would contract with 
manufacturers to move large equipment or other goods across the country. These transportation 
contracts could last anywhere from a couple days to weeks based on the route and the 
manufacturer’s needs. Trucking, however, did not employ its own drivers. It provided the trucks 
and coordinated drivers on behalf of the manufacturing clients. Trucking had agreements with 
other companies that would provide drivers to Trucking to utilize in its agreements with the third-
party manufacturers. Driving Company (“Driving”) was among the various companies Trucking 
engaged to secure drivers.  

Trucking and Driving had a business relationship that dated back to early 2015. Under their 
Services Contract, which had a 10-year term, Trucking and Driving agreed that Trucking would 
pay Driving monthly for services rendered in the preceding month. The Services Contract only 
required Driving to provide drivers to Trucking for the latter part of the year (June through 
December).  

Under their Manufacturing Contract, which also had a 10-year term, Driving and Trucking agreed 
that Driving would manufacture new seats for each of Trucking’s commercial trucks. Trucking 
would pay $1,000 to replace all the seats in one truck. Trucking’s fleet consisted of 20 trucks, and 
as part of its effort to have the best trucks on the market, Trucking would replace all the seats every 
year. Trucking agreed to make a lump sum payment for the replacement seats on December 31 of 
each year. Driving was required to manufacture and install the replacement seats on or before 
December 15 each year.   

Trucking’s manufacturing clientele dwindled in early 2018.  When Trucking became 
overburdened with debt, Trucking filed for Chapter 11 relief on January 1, 2019. In the months 
leading up to Trucking’s bankruptcy filing, it made the following payments to Driving: 

• Payment of $8,000 on July 1, 2018 (for $8,000 of services in June) 
• Payment of $8,000 on August 1, 2018 (for $8,000 of services in July) 
• Payment of $8,000 on September 1, 2018 (for $8,000 of services in August) 
• Payment of $8,000 on October 1, 2018 (for $8,000 of services in September) 
• Payment of $5,000 on November 1, 2018 (for $8,000 of services in October) 
• Payment of $2,000 on December 1, 2018 (for $8,000 of services in November)  
• Payment of $12,000 on December 30, 2018 for $20,000 of replacement seats, which were 

delivered on December 15, 2018 

Before these payments in 2018, the most recent payment was on December 1, 2017.  

Driving provided $8,000 of services in December 2018 for which payment was not received.   

On March 1, 2019, Trucking, as the debtor in possession, filed an adversary proceeding against 
Driving to recover $51,000 for the payments made between July and December under the theory 
that the payments were preferential transfers. Driving filed a timely motion to dismiss.  

  



Questions:  

1. Under these facts, what portion of the claim might be subject to dismissal?  

The petition was filed on January 1, 2019, and the preference period begins 90 days before such 
date (if Driving is not an insider), so the preference period would begin on October 1, 2018. 
Therefore, the payments received in October, November and December, totaling $27,000, are 
subject to avoidance. Driving could probably successfully argue that the payments from July, 
August, and September are outside the preference period, not avoidable and subject to dismissal. 
See 11 U.S.C. § 547(b)(4). 

2. What new fact could you add to support Trucking’s argument that it is entitled to recover 
the entire $51,000?  

If you added the fact that Driving was an affiliate of Trucking at the time the bankruptcy petition 
was filed, the entire $51,000 could be avoidable. See 11 U.S.C. § 547(b)(4)(B).  This fact would 
lengthen the preference period to a year because an insider includes an affiliate of the debtor. 11 
U.S.C. § 101(31). 

3. Under the facts presented, what defenses would Driving have?  

New Value 

It could be argued that the funds received by Driving during the preference period are not 
avoidable, at least in part, due to the new value defense. See In re Phoenix Restaurant Group, Inc., 
317 B.R. 491, 495 (Bankr. M.D. Tenn. 2004) (“It [the new value defense] encourages creditors to 
continue to do business with troubled businesses, which may allow some to avoid bankruptcy 
altogether.”); 11 U.S.C. § 547(a)(2) (“‘new value’ means … goods, services … by a transferee of 
property previously transferred to such transferee in a transaction that is neither void nor voidable 
by the debtor or the trustee under any applicable law, including proceeds of such property, but 
does not include an obligation substituted for an existing obligation.”). Here, Trucking was 
enhanced by its ability to utilize the services of and receive goods from Driving after its receipt of 
the payments.  

The question is whether the debtor received new value in the form of goods or services from the 
recipient of the preference. To the extent that Driving provided new value to Trucking during the 
preference period, it would be entitled to reduce its preference exposure by offsetting certain new 
value against the preferential payments.  

For example, in the three months leading up to the bankruptcy, Driving provided approximately 
$24,000 worth of services to Trucking and provided $20,000 worth of new seats to Trucking. 
Under 11 U.S.C. § 547(a)(2), Driving would be entitled to offset the amount of the “new value” it 
provided against the preference. 

More specifically, during the preference period:  

Trucking received $24,000 worth of services and paid $15,000 towards services provided.  



Under 11 U.S.C. § 547, there is a preferential transfer of $15,000. But since Driving provided 
$24,000 in new value, it would have a complete new value defense.   

Regarding the seats, they were delivered in advance of the payment.  Driving may be able to 
support a contemporaneous exchange defense, but it does not appear to have a new value defense 
related to the $20,000 payment.   

Ordinary Course of Business 

Because the business relationship between Trucking and Driving had been established for three 
years and because the payments were made fairly consistently with the contracts, Driving would 
have an argument that the payments were received in the ordinary course of business. 11 U.S.C. § 
547(c)(2) (those transfers “made in the ordinary course of business or financial affairs of the debtor 
and the transferee” will not be avoidable). The debt here was created from the regular business 
relationship between the parties. In re McNabb, 567 B.R. 326 (Bankr. W.D. Tenn. 2017) (“This 
requirement does not look to the actual transfers, but instead looks to when the debt was created 
and then whether the debt was created in the ordinary course.” (quoting In re Fulghum Const. 
Corp., 872 F.2d 739 (6th Cir. 1989)). Additionally, there is an argument that this business 
transaction does not disrupt the purpose of Section 547; specifically, Trucking made payments to 
Driving in a consistent manner over the course of the two companies’ business and working 
relationship. Other than Trucking’s failure to pay the full balances as the bankruptcy approached, 
there is not any indication that the payments were made in an unusual manner compared to those 
payments made from the previous two years. 

4. How would Driving’s “new value” defense be affected if Trucking, as debtor in possession, 
sought and obtained leave to make a post-petition payment of $5,000 towards the seats?  

Under In re Friedman’s Inc., the analysis would not change even if a post-petition payment of 
$5,000 was made. The preference analysis is “fixed” as of the petition date. And, the new value 
calculation would remain the same under these facts.   

5. What claim options are available to Driving?  

Because Driving manufactured and provided $20,000 worth of replacement seats to Trucking, and 
has only been paid $12,000, Driving can file an administrative expense claim.  

Under 11 U.S.C. § 547(b)(9), an administrative expense may be allowed for the value of any goods 
received by the debtor within twenty days before the case commenced that were sold to the debtor 
in the ordinary course of business.  

Trucking received goods within twenty days of its bankruptcy petition (filed on January 1). The 
seats were delivered and installed on December 15, 2018 which was sixteen days before the 
petition date. Therefore, Driving can request the allowance of an administrative expense claim for 
the balance owed by Trucking.  

  



6. How would the case change if the Manufacturing and Services Contracts were assumed? 

11 U.S.C. § 365 authorizes the debtor in possession to assume most unexpired executory contracts. 
As it relates to preference actions, a transfer will not be avoidable if the creditor’s contract is 
assumed during the bankruptcy case. See In re Kiwi Int’l Air Lines, Inc., 344 F.3d 311 (3d Cir. 
2003). Therefore, the preferential payments would not be recoverable from Driving, if Trucking 
assumes the Services and Manufacturing Contracts under 11 U.S.C. § 365(a). 
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