
Bankruptcy Rule 3002.1  

 Big Ole Mortgage, Inc. (hereinafter “BOM”) filed a mortgage Proof of Claim in Mom and 

Pop Jones’ Chapter 13 bankruptcy confirmed case two days after the bar date of January 2, 2019 . At 

the same time, they filed a Notice of Post-petition Fees and Expenses under Bankruptcy Rule 3002.1 

for $900 which attached an itemization as follows: 

Proof of Claim   $450 

Chapter 13 Plan Review: $450 

   Total:  $900 

 Good Counsel Firm, the debtors’ lawyers, filed a Proof of Claim within the thirty days from 

the deadline for the same maintenance payment as the creditor but a lower arrearage amount.  On 

behalf of their clients, Good Counsel Firm filed an Objection to the Notice of Fees and Expenses 

asserting two arguments that include the excessive and unreasonable legal fees as well as the fact 

that the Proof of Claim was filed late triggering the requirement of the debtors to file a timely Proof 

of Claim so it would be allowed.  A third argument was raised by the debtors that the arrearage claim 

of the mortgage creditor was excessive because it includes mortgage escrow arrearages which are 

factored into the actual escrow that is attached to the late Proof of Claim which are incorporated into 

the increased payment beginning on April 1, 2019 for the next twelve months.  The argument of the 

debtors’ firm is that the arrearage claim amount includes the mortgage arrearage shortage which will 

be collected over the twelve months beginning April 1, 2019. 

 Small Ole Mortgage, Inc. (hereinafter “SOM”) has a second mortgage on the debtors’ 

residence, and it is a fully amortized fifteen-year mortgage with principal and interest.  It does not 

contain an escrow provision.  This second mortgage lender fails to file a claim by the bar date and 

the debtors’ counsel files a claim on its behalf within the thirty-day grace period under Bankruptcy 

Rule 3004.  Several months after Plan Confirmation and distribution of monthly payments to 



creditors, on March 3, 2019, SOM files an “Amended Claim” to increase the amount of the arrearage 

filed by the debtors’ counsel by $3,000.  That increase, if allowed as an amended claim, would cause 

the debtors payment to increase which they cannot afford since they are both on disability.  The 

debtors’ counsel files an Objection to that Amended Claim arguing that the claim was late and that 

the creditor was not allowed to amend the debtors’ claim under Bankruptcy Rule 3004.  A few days 

later SOM also files a Notice of Fees and Expenses under Bankruptcy Rule 3002.1 for $450 for 

filing a Proof of Claim with no itemization of date, time and description of services or attorney 

performing such services.  The Trustee has not objected to either late claim yet and mortgage 

creditor fees filed in this district for these types of services range from $450 to $900. 

 The Court is faced with the two Objections by the debtors and the Court’s issues are as 

follows: 

1. What are reasonable attorney fees for filing mortgage Proofs of Claim and review of chapter 

13 plans where no Plan objection was filed?   What controls, state law and state ethics rules 

or some other standard?  See In re England, 586 B.R 795 (Bkrtcy. M.D. Ala 2018) and In re 

Allegretti 584 B.R. 287 (Bkrtcy. N.D. Ill 2018). 

2. Should the Court consider that the creditor did not timely file a Proof of Claim which 

required the debtors to file a claim on its behalf as a factor in the reasonableness of any fee? 

3. Should the creditor’s late filed claim be objected to by the debtors and/or the Trustee due to 

being filed late and the claim of the debtors? 

4. Is the SOM late claim amendment to the debtors’ claim allowable under Bankruptcy Rule 

3004?  See Advisory Committee notes to Rule 3004. 

5. Should the fact that the late filed claim by SOM impacts the plan feasibility be considered as 

a factor in the decision of the court to allow the creditor to amend the debtors’ timely Proof 

of Claim? 



6. Which claim should the 13 Trustee pay? 

7. Should the Bankruptcy Court consider that SOM filed only an Amended claim after the 

debtors filed a timely claim as a factor in whether to allow a $450 attorney fee at all or should 

that be considered as part of its reasonableness analysis?  If the Amended claim is 

disallowed, should the fee also be disallowed? 

8. If the creditor asserts that, pursuant to an agreement between the lawyer and BOM that the 

creditor has already paid the “flat” attorney fee being claimed, should that fact be considered 

a factor in the Court’s analysis of whether to allow a “commercially reasonable fee” versus 

an objectively reasonable fee provided for by the Bankruptcy Code, Rules and/or state law?  

See § 506(b). 

9. Does the mortgage creditor’s “double dip” by adding in the mortgage escrow shortage into 

the arrearage claim as well as into the subsequent escrow statement for future mortgage 

maintenance payments factor into creditor legal fees or entitle debtors to lawyer’s fees for 

their Objection? 

10. Is it ethical for counsel to file an unreasonable fee request when services are performed by 

clerical nonlawyer staff? 

 

 
 
 
   

 


