
  
 

Dr. Smiley, the IRS and the Recalcitrant Credit Card Creditor: 
 
 
  
   
  Dr. Smiley operates a dental practice as a sole practitioner. The practice is not 
incorporated. Dr. Smiley’s professional employment generates substantial monthly income, but 
the fact that his wife has had numerous and reoccurring serious health issues negatively impacted 
his focus on his practice, which hurt his practice income.  
 
As a result of this the Dr. Smiley has accrued federal income taxes in excess of $2,000,000 over 
a period of years. Of this amount, $576,000 are priority taxes with the balance non-priority.  
 
Dr. Smiley contacted a bankruptcy attorney who filed chapter 11 for him. The attorney has filed 
a chapter 11 plan proposing to pay the priority claim of the IRS as provided by §1129(a)(9)(C) of 
the Code and proposed to pay the unsecured class 5% of its claims. As per its practice, the IRS 
did not vote for the plan, but also did not object to the plan.  
 
Unfortunately for Dr. Smiley, the only creditor in the unsecured class voting was a credit card 
creditor owed $8,000 who voted against the plan and objected to the confirmation of the plan 
based upon the Absolute Priority Rule and the failure of the Debtor to show that he is devoting 
all of his disposable income to the plan for the five years required by the Code.  
 
When counsel contacted the creditor’s attorney, the creditor’s attorney advised Dr. Smiley that it 
has a standing order from the creditor to object to any chapter 11 plan that did not pay 50% or 
greater of its claim. When Dr. Smiley’s attorney advised the creditor’s attorney that it would not 
be possible to pay 50% of the IRS’ unsecured claim, the creditor’s attorney said “that is your 
problem”.  
 
As a result, Dr. Smiley was unable to have his plan confirmed and his case was dismissed. 
 
A Bill has recently been introduced in the Senate and an identical Bill in the House entitled “The 
Small Business Reorganization Act of 2018” which amends Chapter 11 of Title 11 to address the 
reorganization of small businesses.  
 
 

Issues Presented 
 
How would the result in Dr. Smiley’s case have been different had this Bill been enacted before 
he filed his Chapter 11 under the present law?  
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