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My perspective, based on my 35 years of performing and teaching mediation, differs from the 
prescription this Panel proposes for impasse avoidance.  But to share with you, I need to reflect on 
some basics and history:  
 
Mediation 101: the promise of mediation is to empower parties in conflict to consent to, with the 
help of a trained facilitator/mediator, an informed, fair, and durable agreement.  Anyone can talk 
vulnerable, conflicted parties into some kind of agreement, but will the parties buy into it as their 
decision and as fair?  
 
Disputes fall under two categories.  One is called  “distributive,”  how much money for a tort, 
contract issue, etc, where funds are distributed from one party to another and the parties never need 
further contact.  Or, they are “trans-actual”  whereby the disputants desire or require a continuing 
relationship after the dispute is resolved,  such as landlord/tenant, vendor/vendee/, 
employer/employee, or divorcing parents.   
 
All disputes, even fender benders, have three components -- Business, Legal and Emotional -- and 
a good mediator deals with all three.  In trans-actual cases, there is a hope that the mediation 
process can actually transform warring parties into problem solvers.  
 
After a decades of rejecting the use of mediation, the Memphis Bench and Bar finally came 
aboard, but immediately commenced lawyerizing it.  They discounted the national paradigm and  
favored a model the TBA and the Tennessee Supreme Court ADR exploration  committees 
deemed too un-lawyer-like when it petitioned the Supreme Court to consider rules allowing judges 
to order folks to try an alternate process for dispute resolution.   
 
The Memphis goal was to close files and adopted an evaluative and shuttle form of mediation, 
hardly allowing the parties, with help of counsel, to hash out agreements that would work for each 
of them.  I never give my parties New Age, Aquarian, Win/Win stuff; I just work to help them 
arrive at something that each can live with. 
 
Most of my practice has been divorce and family mediation as taught by trainers approved by the 
Academy of Family Mediators, now the Association of Professional Family Mediators.  It is a 
heck-of-a lot harder than merely shuttling from one room to another, but the original founders of 
mediation as a profession (back in the ‘70s) urged a process influenced more by the psychological 
sciences than the litigatory, adversarial system.  We call that model “facilitative” where the 
mediator is trained to assist the parties arrive at their own informed decisions, based on mutually 
agreed post divorce budgets, proof of assets and debts (we trust, but verify), and needs based 
parenting schedules.  The parties are in the same room (attorneys are always welcome) examining 
the paper work, questioning each other, approving line items in each other’s budget for validity 
and even mediating what additional discovery is necessary to have confidence everything is on the 
table. 



 
Are parties emotional?  Sure!  They are dealing with divorce, for goodness sakes, one of the most 
emotionally potent experiences in their lives.  They’re usually hurt, scared, (of being a bag lady or 
being taken to the cleaners) and functioning at their lowest.  Sometimes they need a safe forum to 
vent their disappointment and anger at each other, before they can get into problem solving mode.  
I have found it amazing how many lawyers can’t handle emotional, conflictive behavior.  So by 
lawyerizing the proceedings, we hardly ameliorate the negative impact of the divorce process and 
the pain inflicted on the children or the parents.  
 
There are different styles of mediation: shuttle v facilitative, evaluative v transformative, hashers v 
bashers.  A good mediator can do them all, and the skill is to know what style is best to use when. 
And often in the same case.  Because of the emotional impact of employment cases, the EEOC, the 
US.  Postal Service, and the Department of Justice engaged facilitative divorce mediators to do 
their workplace disputes and American with Disabilities Act claims. 
 
What’s most important is to distinguish the role of the attorney in the adversarial, litigation system 
from the cooperative, advocate role in mediation.  I tell my attorneys, they are not potted plants 
here, but that we have now become team members trying to help our clients arrive at a satisfactory 
resolution. 
 
So with this preface, I would like to address the following points: Whether it is divorce or other 
civil cases, it is imperative that the parties meet together with the mediator at the same time, at 
least to hear the mediator’s orientation, if for no other reason than being able to trust that the 
mediator is saying the same thing to each of them. This may be the first mediation these parties 
experience, so they start assessing their trust in the process immediately.  
 
The parties, the mediator’s true clients, always get to tell their stories first because they are the 
experts about their needs and feelings.  The attorneys then brief each other and the parties on the 
legal issues involved.  I have participated as a party in an evaluative, shuttle mediation expertly 
done.  But our side asked if the attorneys and insurance adjusters would allow us to tell our story 
before we started assisted negotiation.  The mediator said that was new for him, but since it was a 
tort case strictly on pain and suffering, the sharing of our experiences was indispensable to the 
outcome. 
 
In my facilitative workplace dispute mediations, I tell the parties and their attorneys that mediation 
is free discovery.  The attorneys are always assessing how the other party will fare in court.  
Sounds believable?  Factual?  Sympathetic? I tell employers that they are going to learn more 
about their businesses in this mediation than they could have imagined.  
 
Foremost, the process not about selling a mediator any thing!  The mediator is not a judge and will 



not make a single decision!  If in private caucus with one side or the other (which I reserve for 
knocking someone up the head), a mediator can restate and reframe what they, as an unbiased 
participant, heard the other side say. Sometimes when you don’t have a dog in the fight, you hear 
things differently and a kind reminder to disputant and counsel “now did you grasp what the 
complainant said about so and so?”  “Did opposing counsel’s position on such and such resonate 
with you?”  
 
If the mediator doesn’t mind being somewhat evaluative, and only if asked, he or she might offer a 
thought his or her experience dictates.  Or, “ would you like to know what other couples similarly 
situation decided?” 
 
The mediator is not be wooed or lobbied. The mediator is not suppose to be an advocate for either 
side over the other. Mediators are unbiased, but often may have to balance the power in a room.  If 
neutrally sitting there while one side beats the other up, that mediator is not a neutral.  What’s 
really hard for balancing is when one party comes without representation, but that was the party’s 
choice. 
 
I found litigating to be the sum zero game.  It was all about winning at the expense of the other, 
and the failure to win could really hurt.  The children of divorce litigation could experience 
collateral damage That’s why I quit litigating divorces early and I am glad.  I was able to get into 
mediation without decades of litigation practice contaminating the process. 
 
Divorce mediation isn’t about winning; this is about problem solving and the problem here is how 
to get an uncontested divorce the least emotionally and financially expensive way possible.   The 
problem here is how to wean off the economic interdependency created in the marital relationship. 
The problem is how are we going to co-parent these children living apart almost as well as when 
we were living together.   
 
The children are watching divorcing parents like hawks; everything a child learns about conflict 
resolution is how the parents conduct themselves during the divorce.  So be aware, how we 
mediators, and counsel to mediating parties, conduct ourselves could affect a whole lot more than 
the case at hand.  
 
 


