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MEMORANDUM OPINION1

On March 14, 2006, Appellee David A. Hayes filed a Complaint in the Chancery

Court of Tipton County, Tennessee, naming several defendants including Samuel O. Hayes

and wife, Diane Bernice Hayes.   The Complaint requested that the trial court appoint an2

administrator for the estate of Sue Hayes (deceased mother of David A. Hayes and Samuel

Rule 10 of the Rules of the Court of Appeals of Tennessee provides:1

This Court, with the concurrence of all judges participating in the case, may affirm, reverse
or modify the actions of the trial court by memorandum opinion when a formal opinion
would have no precedential value. When a case is decided by memorandum opinion it shall
be designated “MEMORANDUM OPINION”, shall not be published, and shall not be cited
or relied on for any reason in any unrelated case.

The Complaint also named as defendants Sanford Blankenship, Mildred Blankenship, Sandra2

Howard, Patriot Bank, First Franklin Financial Corporation, and Chase Home Finance, LLC.  All claims
against those defendants were resolved in the trial court and are not at issue in this appeal.



O. Hayes), enter a decree setting aside real estate transfers on the grounds of forgery and

fraud, order an accounting, enter a declaratory judgment voiding certain conveyances in trust

for the use and benefit of the corporate financial institution defendants, and enter judgments

as warranted by the facts of the case.  Moreover, the Complaint requested awards of punitive

damages and attorneys fees.  Samuel O. Hayes and Diane Bernice Hayes filed an answer and

counterclaim on July 20, 2006, in which they requested that the trial court determine the total

costs for the care and upkeep of the late Sue Hayes and the improvements to the real property

at issue in the matter and that Appellee David Hayes be taxed with one-half of those

expenses.

The trial court heard the matter on August 31, 2011, and found that the allegations

against Defendant Samuel O. Hayes should be sustained.  In the December 1, 2011 order

reflecting the trial court's ruling, the court declared that the property at issue was owned by

David A. Hayes and Samuel O. Hayes as equal tenants in common.  Among other things, the

trial court also found that Samuel O. Hayes had perpetrated a fraud  upon David A. Hayes

and assessed punitive damages.  Samuel O. Hayes filed a notice of appeal of that order on

December 13, 2011.

On July 20, 2012, Appellee David A. Hayes filed a motion requesting that the Court

remand this matter to the trial court for entry of a final judgment.  In his motion, Appellee

stated that the complaint asked for a judicial sale of the jointly owned property, but that no

final judgment has been entered on the issue of sale for division.  

The Court entered an Order on August 6, 2012, stating that, pursuant to the mandates

of Rule 13(b) of the Tennessee Rules of Appellate Procedure, we had reviewed the appellate

record to determine if the Court has subject matter jurisdiction to hear this matter.  We agreed

with Appellee that this Court lacks jurisdiction to hear this matter, but for different reasons

than those asserted by Appellee.  After our thorough review of the appellate record, we could

not find a request for a judicial sale of the jointly owned property in the Complaint filed by

Appellee David A. Hayes on March 14, 2006 or anywhere else in the record.  

The Court did, however, find several issues that were never adjudicated in this matter. 

 Specifically, we could find nothing in the record reflecting that the trial court adjudicated

the following requests for relief set forth in the Complaint filed by Appellee in the trial court

on March 14, 2006:

1. That the trial court appoint Appellee/Plaintiff David A. Hayes as administrator

of the estate of Sue Hayes; 

2. That Defendants Samuel O. Hayes and Diane Bernice Hayes should make a

full and complete accounting of property coming into their hands; 

3. That Defendants Samuel O. Hayes and Diane Bernice Hayes be held liable for

all damages sustained by plaintiff as a result of conversion of assets of the



property of Sue Hayes, including cash, jewelry, motor vehicles and personal

property; and,  

4. That Defendant be required to pay all plaintiff's attorney fees.

Also, there is no adjudication of the request of Samuel O. Hayes and Diane Bernice

Hayes that the trial court determine the total costs for the care and upkeep of the late Sue

Hayes and the improvements to the real property at issue in this case and that Appellee David

Hayes be taxed with one-half of those expenses.  Finally, there is no adjudication of the

“Motion For Citation For Contempt And For Sanctions” filed by Appellee David A. Hayes

on May 25, 2007.

In our Order of August 6, 2012, we remanded this matter to the trial court and directed

Appellant to obtain entry of a final judgment in the trial court within sixty (60) days of the

entry of that Order.  The trial court clerk was directed to transmit a certified, supplemental

record to the Clerk of this Court within five (5) days of the entry of the order.  Our Order of

August 6, 2012, also provided:

In the event that Appellant does not obtain entry of a final judgment within the

time provided herein, Appellant shall have an additional fifteen (15) days past

the expiration of the deadline set forth above to show cause why this appeal

should not be dismissed for failure to appeal an appealable order or judgment. 

Failure to respond to this order within the time provided herein could result in

this appeal being dismissed without further notice.

As of this date, the Clerk of this Court has not received a supplemental record containing a

final judgment of the trial court.  Appellant, however, filed on October 18, 2012, a motion

requesting a stay of judgment in the trial court, asserting that Appellee continued to pursue

the sale of the family home for division.

Rule 3 of the Tennessee Rules of Appellate Procedure provides that if multiple parties

or multiple claims are involved in an action, any order that adjudicates fewer than all the

claims or the rights and liabilities of fewer than all the parties is not final or appealable. 

Except where otherwise provided, this Court only has subject matter jurisdiction over final

orders.  See Bayberry Assoc. v. Jones, 783 S.W.2d 553 (Tenn. 1990).  

At this time, there is nothing before the Court indicating that Appellant obtained entry

of a final judgment within the time provided by our Order of August 6, 2012.  Consequently,

this Court lacks jurisdiction to hear this matter and the appeal must be dismissed.

Conclusion

Because the trial court has not yet entered a final judgment, the appeal is dismissed



without prejudice and the case remanded to the trial court for further proceedings consistent

with this Opinion. Accordingly, the motion for a stay of judgment is moot and therefore

denied.  Should a new appeal be filed, the Clerk of this Court shall, upon request of either

party, consolidate the record in this appeal with the record filed in the new appeal.  Costs of

this appeal are taxed to the appellant, Samuel O. Hayes, and his surety  for which execution

may issue if necessary.

PER CURIAM  


