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PROVIDERS AND PAYORS: FREQUENTLY ENCOUNTERED ISSUES IN 
TENNESSEE MANAGED CARE DISPUTES 

I. WHAT IS MANAGED CARE? 

 When it comes to today’s healthcare, “managed care” can mean different things in 
different contexts. Managed care can describe a prepaid system in which patients (enrollees) 
relinquish the free choice of provider in exchange for reduced out-of-pocket costs and certainty 
regarding financial liability. This system is often referred to more specifically as an HMO system 
because, under the model, the payors are health-maintenance organizations. The HMO model 
employs a gatekeeper protocol in which each enrollee has a designated primary-care physician 
who is responsible for the enrollee’s healthcare overall and who, when appropriate, refers the 
enrollee to specialists and institutional providers that have agreed to participate in the HMO 
network. To contain costs, the HMO model relies on utilization management (by which medical 
necessity and efficiency are promoted) and a closed system of providers. In addition to the HMO 
system, managed care can also describe a preferred-provider organizational model (or PPO). 
PPOs rely on a network of providers that accept discounted fee-for-service payments. Patients 
pay a lower co-payment when they use an in-network provider, but they remain free to access 
out-of-network providers and do not require a primary-care referral to access specialty care. 

II. CREDENTIALING FOR PAYORS 

 To participate in a payors’ network of providers, and to be able to obtain a managed-care 
contract with a payor, a provider must be credentialed with a payor. Credentialing involves 
ensuring that a medical professional is qualified and competent to perform medical services 
appropriately.  

A. Application Process and Requirements 

To protect patient wellbeing and to keep down liability-related costs, payors impose strict 
requirements on medical professionals, examples of which are available through the following 
links:  

• https://www.bcbst.com/providers/contracting-credentialing.page  

• https://www.uhcprovider.com/content/dam/provider/docs/public/resources/join-
network/Credentialing-FAQs.pdf  

B. National Organizations Devoted to Quality Assurance 

In addition to payor-based credentialing, there are various national organizations that help 
define, inculcate, and enforce standards for healthcare best practices. For example, URAC is a 
non-profit organization that focuses on accrediting organizations involved in providing 
healthcare and offering educational and quality-measurement programs. Many HMOs/MCOs and 
related organizations legitimize their quality of care by obtaining such accreditation. Similarly, 
the National Committee for Quality Assurance (NCQA) provides accreditation for qualifying 
health plans and has established the Healthcare Effectiveness Data and Information Set (HEDIS), 
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by which quality of caee can be measured. Each of these organizations promote the quality and 
oversight of managed healthcare.  

C. Plan Requirements, e.g. State Plans 

To qualify to bid for provider participation in health plans for state employees, many 
state plans require URAC or NCQA accreditation. Many large, self-funded employers also give 
preference to administrators that have these accreditations.  

D. ACA 

The Affordable Care Act requires adequate networks. Specifically, 45 C.F.R. § 156.230 
establishes quality as an issue for the credentialing of network providers. Similarly, Tennessee 
has network-adequacy and quality requirements, found at Tennessee Code Annotated § 57-7-
2356(b)(7), which require a health insurer to have quality-assurance standards adequate to 
identify, evaluate, and remedy problems relating to access to, the continuity of, and the quality of 
healthcare.  

E. Liability 

Courts have imposed liability on HMOs for failing to ensure quality of care. For example, 
in Meyer v. Health Plan of Nevada Inc., JVR No. 1304120010, 2013 WL 1557211 
(Nev.Dist.Ct.), a $500 million judgment was awarded against an HMO for failing to ensure the 
competence of a provider who transmitted hepatitis during colonoscopy procedures. A jury 
found that the health plan failed to discover that the provider was performing an extraordinary 
number of colonoscopies, failed to follow up on a complaint by a competitor, paid an 
unreasonably low amount for the procedures, and had reinstated the doctor after a prior 
termination.  Liability was imposed even though the health plan was NCQA accredited.  

F. Licensing Issues 

Licensing issues can create concerns when a provider has an adverse action taken against 
his or her license while the provider remains listed in a network. Licensing issues can affect 
credentialing.  

G. HIPDB/NPDB Reporting Terminations 

National Practitioners Data Bank (“NPDB”) was created in 1986 as part of the Health 
Care Quality Improvement Act of 1936.1 NPDB focuses on licensing boards, hospitals, 
professional societies, and malpractice carriers. Health Integrity and Protection Data Bank. 
(“HIPDB”) was created in 1996 as part of HIPAA. It was combined with NPDB in 2013.2 These 
entities require the reporting of adverse determinations by health plans. Health plans address 
these laws, regulations, and quality oversight in provider contracts and manuals and by internal 
bylaws and rules for hospitals, groups, and professional associations.  

                                                
1 See 42 U.S.C. § 1396r-2; 45 C.F.R. part 60. 
2 See 42 U.S.C. § 1320a-7c; 45 C.F.R. part 60. 
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H. Credentialing Disputes/Adverse Credentialing Action 

 When a payor has reason to believe that, for example, a provider is improperly serving 
plan enrollees or has committed malpractice, an illegal act, the improper prescribing of narcotics, 
or violation of state licensure or disciplinary laws, a payor will take credentialing action against 
the provider. The provider has the right to have a credentialing hearing with the payor, to be 
represented by counsel, to call witnesses on his or her behalf, and otherwise to defend his or her 
conduct, but such actions are often difficult to win and difficult to reverse on appeal based upon 
the deference afforded the decisionmaker in making such determinations. In addition, most 
payors have a long process before terminating a provider for credentialing issues, which involve 
several layers of internal review before peer-review credentialing committees. Therefore, there is 
usually an extensive record evidencing the basis for the decision. Loss of credentialing can have 
a cascading effect on credentialing with other payors and can have severe financial repercussions 
for a provider. 

III. THE TENNESSEE PROMPT PAY ACT GOVERNS MANAGED-CARE 
PAYMENTS 

 Tennessee’s Prompt Pay Act is often overlooked by providers, and sometimes also by 
payors. The Act has strict timing provisions that govern the payment of “clean” claims, and the 
failure to timely pay can result in penalties: 

(b)(1)(B) Not later than twenty-one (21) calendar days after 
receiving a claim by electronic submission, a health insurance 
entity shall: (i) If the claim is clean, pay the total covered amount 
of the claim; (ii) Pay the portion of the claim that is clean and not 
in dispute and notify the provider why the remaining portion of the 
claim will not be paid; or (iii) Notify the provider of the reason 
why the claim is not clean and will not be paid and what 
substantiating documentation or information is required to 
adjudicate the claim. 
 

* * * 
 

(b)(3) Health insurance entities shall timely provide contracted 
providers with all necessary information to properly submit a 
claim.3 

 
IV. MOST PROVIDER AND PAYOR DISPUTES ARE GOVERNED BY 

ARBITRATION PROVISIONS 

 Payors often include in their managed care contracts arbitration provisions requiring the 
resolution of disputes in an arbitral forum. While some providers may prefer to be in court, or to 

                                                
3 Tenn. Code Ann. § 56-7-109(b). 
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threaten a payor with a jury trial as a pressure tactic, the fact remains that for in-network 
providers most disputes are resolved out of court due to the enforcement of arbitration clauses.   
Tennessee enforces arbitration agreements in managed care contracts or incorporated by 
reference into managed care contracts: 

(a) A written agreement to submit any existing controversy to 
arbitration or a provision in a written contract to submit to 
arbitration any controversy thereafter arising between the parties is 
valid, enforceable and irrevocable save upon such grounds as exist 
at law or in equity for the revocation of any contract; provided, that 
for contracts relating to farm property, structures or goods, or to 
property and structures utilized as a residence of a party, the clause 
providing for arbitration shall be additionally signed or initialed by 
the parties. 
 
(b) The making of an agreement described in this section providing 
for arbitration in this state confers jurisdiction on the court to 
enforce the agreement under this part and to enter judgment on an 
award thereunder.4 

 
And: 
 

(a) On application of a party showing an agreement described in § 
29-5-302, and the opposing party's refusal to arbitrate, the court 
shall order the parties to proceed with arbitration, but if the 
opposing party denies the existence of the agreement to arbitrate, 
the court shall proceed summarily to the determination of the issue 
so raised and shall order arbitration if found for the moving party; 
otherwise, the application shall be denied.5  

 
V. RECOUPMENT CAN CREATE MORE ISSUES THAN SIMPLY THE LOSS OF 

FUNDS 

By statute, “recoupment” means the action by a health insurance entity to recover 
amounts previously paid to a health care provider by withholding or setting off the amounts 
against current payments to the health care provider.6 Under this statute: 

 
(b) A health insurance entity shall not be required to correct a 
payment error to a health care provider if the provider’s request for 
a payment correction is filed more than eighteen (18) months after 
the date that the health care provider received payment for the 
claim from the health insurance entity. 
 

                                                
4 Tenn. Code Ann. § 29-5-302(a)–(b). 
5 Tenn. Code Ann. § 29-5-303(a). 
6 Tenn. Code Ann. § 56-7-110(a)(5). 
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(c) Except in cases of fraud committed by the health care provider, 
a health insurance entity may only recoup reimbursements to the 
provider during the eighteen-month period after the date that the 
health insurance entity paid the claim submitted by the health care 
provider. 
 
(d) A health insurance entity that recoups reimbursement to a 
health care provider under this section shall give the health care 
provider a written or electronic statement specifying the basis for 
the recoupment and the statement shall contain, at a minimum, the 
information required by subsection (g). 7 
 

The statute can be construed to permit recoupment from an out of network provider.  A provider 
should proceed cautiously with counsel if the Special Investigation Unit (“SIU”) is involved in a 
recoupment action.   

 
VI. OUT-OF-NETWORK DISPUTES 

A. Commercial Patients 

1. Payment for Out-of-Network Healthcare 

Paying for out-of-network healthcare in the managed care context poses challenges 
because managed care depends fundamentally on contractual relationships.8 Central to managed 
care are contracts such as health-benefit plans and network agreements. Out-of-network 
healthcare is provided in the absence of a contractual relationship between a healthcare provider 
and a private payor. “When a provider is in-network, plans pay based on negotiated fees, 
regardless of what the provider bills. As long as these fees were agreed upon and all services 
were in-network encounters, both sides have a contract to fall back on.”9 But when healthcare is 
provided out of network, healthcare providers, patients, and private payors sometimes end up in 
payment-related disputes.  

Payment for out-of-network healthcare “was never addressed nor contemplated by the 
HMO Act of 1973,”10 and subsequent state and federal enactments have in some states imposed 
incomplete and varying answers to out-of-network payment. Healthcare providers, patients, and 
payors thus frequently dispute how much is payable for out-of-network healthcare, especially in 
the context of emergency healthcare.  

                                                
7 Tenn. Code Ann. § 56-7-110(b)–(d).   
8 See Carol K. Lucas & Michelle A. Williams, The Rights of Nonparticipating Providers in A 
Managed Care World: Navigating the Minefields of Balance Billing and Reasonable and 
Customary Payments, 3 J. HEALTH & LIFE SCI. L. 132, 136–37 (2009). 
9 17 No. 2 EMPLOYER’S GUIDE TO SELF-INSURING HEALTH BENEFITS NEWSL. 2 (Nov. 2009). 
10 Tania E. Yusaf, Esq., LL.M., The Out-of-Network Reimbursement System Is Out of Control: 
An Analysis of Payment by Managed Care Organizations to Out-of-Network Providers, 14 
Quinnipiac Health L.J. 85, 100 (2010). 
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2. Federal and State Laws Governing Provision and Coverage of 
Emergency Services 

Under the Emergency Medical Treatment and Active Labor Act (EMTLA) and its 
regulations, an emergency medical condition is defined as a “medical condition manifesting 
itself by acute symptoms of sufficient severity (including severe pain) that a prudent layperson . . 
. could reasonably expect the absence of immediate medical attention to result in” serious 
harm.11 Congress passed EMTALA to stop hospitals’ practice of refusing to treat uninsured 
emergency patients; under EMTALA, hospital emergency departments must diagnose and treat 
emergency conditions to the point of stabilization, regardless of the patient’s managed-care 
network or individual ability to pay.12 Although EMTALA requires emergency departments to 
provide such services even if the hospital is out of the patient’s network, EMTALA has never 
imposed a federal payment rate.  

Numerous states have statutes that mirror EMTALA.13 States also often require that plans 
provide “coverage” for emergency medical care, though the states do not necessarily mandate 
any particular level of coverage—in other words, the statutes often leave the amount of coverage 
up to the plan.14  

Portions of ACA attempt to control Out-Of-Network costs. Under the Patient Protection 
and Affordable Care Act (ACA), federal regulation sets a “greatest of three” payment rate for 
out-of-network emergency healthcare. The payment rate is the highest of: (1) the amount 
negotiated with in-network providers for the emergency service furnished; (2) the amount for the 
emergency service calculated using the same method the plan generally uses to determine 
payments for out-of-network services (such as the usual, customary, and reasonable amount); 
and (3) the amount that would be paid under Medicare for the emergency service.15 When it 
comes to the states, “[o]nly a few jurisdictions have chosen to regulate the fees charged by non-
network providers.”16 

Balance billing arises, when the healthcare provider seeks to recover from the patient the 
difference between the amount that the payor will pay under the patient’s plan and the amount 
that the provider demands to receive—the balance of the bill.17 The ACA regulation does not 
preclude healthcare providers from balance billing patients when charges exceed the regulatory 
                                                
11 42 C.F.R. § 438.114(a); see 42 U.S.C. § 1395dd. 
12 See 42 U.S.C. § 1395dd(d)(2)(A); HCA Health Servs. of Tenn., Inc. v. Bluecross Blueshield of 
Tenn., Inc., No. M2014-01869-COA-R9-CV, 2016 WL 3357180, at *11 (Tenn. Ct. App. June 9, 
2016). 
13 See, e.g., Ga. Code Ann. § 31-11-82; Tenn. Code Ann. § 56-7-2355; see generally Patient 
Dumping (EMTALA), 0100 SURVEYS 43 (Thomson Reuters Oct. 2016).  
14 See, e.g., Ohio Rev. Code Ann. § 3923.65(B); Tenn. Code Ann. § 56-7-2355(b)(1); see 
generally Patient Dumping (EMTALA), 0100 SURVEYS 43 (Thomson Reuters Oct. 2016). 
15 PATIENT PROTECTION AND AFFORDABLE CARE ACT, PL 111-148, March 23, 2010, 
124 Stat 119 (March 23, 2010); 45 C.F.R. § 147.138(b)(3)(i). 
16 See 2006 HEALTH LAW HANDBOOK § 3:3 (Supp. May 2013); see, e.g., Cal. Code Regs. tit. 28, 
§ 1300.71(a)(3); Fla. Stat. Ann. § 641.513(5). 
17 See id. at 136, 147. 
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rate.18 And the states have differing laws regarding whether and to what extent patients may be 
balance billed for out-of-network healthcare.  The question of balance billing often complicates 
provider–payor disputes over payment for out-of-network emergency healthcare.  

3. Assignment of Benefits and Health Plan Terms 

 “An assignment . . . transfers the assignor’s contract rights against the [insurer] to the 
assignee who succeeds to the assignor’s rights under the underlying contract.” SunTrust Bank, 
Nashville v. Johnson, 46 S.W.3d 216, 226 (Tenn. Ct. App. 2000). Furthermore, “[a]n assignor 
cannot transfer to his assignee any greater rights in the contract than the assignor possesses under 
the contract.” Sun Life Assur. Co. of Canada v. Conestoga Tr. Servs., LLC, No. 3:14-CV-539-
PLR-HBG, 2015 WL 5714542, at *3 (E.D. Tenn. Sept. 29, 2015). 

 An assignee steps into the shoes of the assignor and takes his assignment subject to the 
defenses asserted against the assignor.” See Aetna Cas. & Sur. Co. v. Tennessee Farmers Mut. 
Ins. Co., 867 S.W.2d 321, 323 (Tenn. Ct. App. 1993) (Tennessee law); accord Brown v. 
BlueCross BlueShield of Tennessee, Inc., 827 F.3d 543, 548 (6th Cir. 2016). 

When healthcare providers take assignment of patients’ plan benefits, they step into the 
patients’ shoes for purposes of dealing directly with the payor.19 In addition to defining and 
limiting payment obligations for out-of-network healthcare, plans often condition the assignment 
right on the providers’ acceptance of plan terms concerning out-of-network payment.  

Many providers now also have the patients sign an ERISA “Authorized Representative” 
form.  

4. ERISA Preemption 

For plans governed by ERISA, the doctrine of federal preemption can provide for 
removal of a lawsuit to federal court and the potential overriding of state laws.20 By rigorously 
enforcing plan terms, and by deferring to the discretion reasonably exercised by plan 
administrators,21 ERISA potentially offers plans and plan administrators defenses to out-of-
network payment claims 

 If the applicable law or plan requires or permits consideration of a reasonable payment 
amount for out-of-network healthcare, authority supports potentially paying substantially less 
than billed charges. For example, the Tennessee Supreme Court has held that undiscounted billed 
charges are “unreasonable” because they do not reflect what is actually being paid in the 

                                                
18 “[A] participant, beneficiary, or enrollee may be required to pay, in addition to the in-network 
cost-sharing, the excess of the amount the out-of-network provider charges over the amount the 
plan or issuer is required to pay under this paragraph (b)(3)(i).” 45 C.F.R. § 147.138(b)(3)(i). 
19 See Brown, 827 F.3d at 548 (ERISA context). 
20 See 29 U.S.C. § 1132(e); 29 U.S.C. § 1144(a); HCA Health Servs. of Tenn., Inc. v. Bluecross 
Blueshield of Tenn., Inc., No. M2014-01869-COA-R9-CV, 2016 WL 3357180, at *6 (Tenn. Ct. 
App. June 9, 2016). 
21 See, e.g., Crox v. Unum Grp., Corp., 655 F. App’x 490, 493 (6th Cir. 2016). 
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healthcare market.22 Determining what is a reasonable charge for healthcare can depend on 
multiple factors, (if not established by a plan) such as amounts usually paid by commercial 
payors, the providers’ costs of providing healthcare, and other relevant considerations.23  

B. TennCare Patients/PPO 

Tennessee law provides:  
 

(d)(1) Under the option described in subsection (b), the rate of 
reimbursement for health providers out of the network shall be the 
same as the rate of reimbursement for noncapitated providers in the 
network; provided, that copayment, co-insurance and other cost-
sharing features may be different for out of network providers. (2) 
A managed health insurance issuer shall not be required to 
reimburse an out of network provider for nonemergency services 
unless the provider: (A) Has disclosed to the patient a reasonable 
range of the total charges for the services being provided; and (B) 
Has advised the patient that the provider may bill the patient for 
the balance of any charges that are not otherwise reimbursed by the 
managed health insurance issuer. If, after request by the patient, 
the provider fails to disclose a reasonable range of the total of 
charges for any nonemergency services provided, the patient shall 
not be liable for the charges.24  
 

C. TennCare Patients/HMOs 

 
“As part of the Deficit Reduction Act of 2005 (“DRA”), the federal government 

addressed the rate at which non-contract providers of emergency services are to be compensated:  

Any provider of emergency services that does not have in effect a 
contract with a Medicaid managed care entity that establishes 
payment amounts for services furnished to a beneficiary enrolled 
in the entity’s Medicaid managed care plan must accept as 
payment in full no more than the amounts (less any payments for 
indirect costs of medical education and direct costs of graduate 
medical education) that it could collect if the beneficiary received 
medical assistance under this subchapter other than through 
enrollment in such an entity.  In a State where rates paid to 
hospitals under the State plan are negotiated by contract and not 
publicly released, the payment amount applicable under this 

                                                
22 West v. Shelby Cty. Healthcare Corp., 459 S.W.3d 33, 44–45 (Tenn. 2014). 
23 See id. at 45; see also, e.g., Nassau Anesthesia Assocs. PC v. Chin, 32 Misc. 3d 282, 286, 924 
N.Y.S.2d 252, 255 (Dist. Ct. 2011); Temple Univ. Hosp., Inc. v. Healthcare Mgmt. Alternatives, 
Inc., 832 A.2d 501, 512 (Pa. Super. Ct. 2003);  
24 Tenn. Code Ann. § 56-32-128(d)(1). 
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subparagraph shall be the average contract rate that would apply 
under the State plan for general acute care hospitals or the average 
contract rate that would apply under such plan for tertiary 
hospitals.25 

 
 In response to this legislation, the Tennessee General Assembly passed Tennessee Code 
Annotated § 71-5-108.  This statute directed TennCare to set out a payment methodology 
consistent with the DRA regarding emergency services furnished by noncontract providers to 
individuals covered by TennCare: 

The TennCare bureau is directed to submit a state plan amendment 
to the centers for medicare and medicaid services that sets out a 
payment methodology for medicaid enrollees who are not also 
enrolled in medicare, consistent with provisions in § 6085 of the 
federal Deficit Reduction Act of 2005, regarding emergency 
services furnished by non-contract providers for managed care 
enrollees.  The payment amount shall be the average contract rate 
that would apply under the state plan for general acute care 
hospitals.  A tiered grouping of hospitals by size or services may 
be utilized to administer these payments.  The payment 
methodology developed pursuant to this section shall be budget 
neutral for the state fiscal year 2007-2008 when compared to the 
actual experience for emergency services furnished by non-
contract providers for medicaid managed care enrollees prior to 
January 1, 2007.  It is the intent that this section only applies to the 
emergency services furnished by non-contract providers for 
medicaid managed care enrollees.26 

 
As a result of this statute, the TennCare Bureau promulgated the following regulation to address 
the compensation to be paid to non-participating providers for outpatient emergency services: 

1200-13-13-.08 PROVIDERS. (2)  Non-Participating Providers. 
 

* * * 
 
(b) Covered medically necessary outpatient emergency services, 
when provided to Medicaid managed care enrollees by non-
contract hospitals in accordance with Section 1932(b)(2)(D) of the 
Social Security Act (42 U.S.C.A. § 1396u-2(b)(2)(D)), shall be 
reimbursed at seventy-four percent (74%) of the 2006 Medicare 
rates for these services. Emergency care to enrollees shall not 
require preauthorization.27  

 
                                                
25 42 U.S.C. § 1396u-2(b)(2)(D) (emphasis added). 
26 Tenn. Code Ann. § 71-5-108 (emphasis added).   
27 Tenn. Comp. R. & Regs. 1200-13-13-.08(2)(b) (emphasis added) (the “74% Rule”). 
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 TennCare also promulgated a regulation addressing the compensation to be paid to non-
participating providers for inpatient services provided to TennCare enrollees admitted to the 
facility as a result of the requisite emergency outpatient care: 

(c) Covered medically necessary inpatient hospital admissions 
required as the result of emergency outpatient services, when 
provided to Medicaid managed care enrollees by non-contract 
hospitals in accordance with Section 1932(b)(2)(B) of the Social 
Security Act (42 U.S.C.A. § 1396u-2(b)(2)(B)), shall be 
reimbursed at 57 percent of the 2008 Medicare Diagnostic Related 
Groups (DRG) rates (excluding Medical Education and 
Disproportionate Share components) determined in accordance 
with 42 CFR § 412 for those services.  For DRG codes that are 
adopted after 2008, 57 percent of the rate from the year of adoption 
will apply.  Such an inpatient stay will continue until no longer 
medically necessary or until the patient can be safely transported to 
a contract hospital or to another contract service, whichever comes 
first.28  

 
D. TennCare Patients and Dispute Resolution with Payors.  

https://www.tn.gov/commerce/tenncare-oversight/mco-dispute-resolution/provider-complaint-
process.html 

 

                                                
28 Tenn. Comp. R. & Regs. 1200-13-13-.08(2)(c) (emphasis added) (the “57% Rule”); see The 
Chattanooga-Hamilton County Hospital Authority d/b/a Erlanger Health System v. United 
Healthcare Plan of the River Valley, Inc. d/b/a Americhoice, et al, No. M2013-00942-SC-R11-
CV (Tenn. 2015); see also, The Chattanooga-Hamilton County Hospital Authority d/b/a 
Erlanger Health System v. Division of TennCare, et al, No. 18-926-IV (Davidson Chancery, 
August 24, 2018). 

 

 


